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MEMORANDA 


On  the  13th  November,  1911,  Hugh  Thomas  Kelly,  one  of  His 
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Court  of  Justice,  Common  Pleas  Division,  in  the  room  of  the 
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REPORTS  OP  CASES 


DETERMINED  IN  THE 

COURT  OF  APPEAL 

AND  IN  THE 

HIOH  COURT  OF  JUSTICE  FOR  ONTARIO. 


[DIVISIONAL  COURT.] 


Re  McAllister. 

Will — Construction — “Trustee  of  his  Heirs” — Heirs  of  Living  Person — 
Legal  Estate  for  Life— Equitable  Estate  in  Remainder — Contingent 
Remainder — Rule  in  Shelley’s  Case. 

The  testator  by  his  will  gave  his  wife  all  his  real  and  personal  estate  for 
her  life,  and,  upon  the  death  of  his  wife,  he  gave  all  his  real  and  person- 
al property  to  his  three  children,  share  and  share  alike,  “subject  never- 
theless as  to  the  share  therein  of  my  son  H.  that  he  shall  hold  the  same 
as  trustee  of  his  heirs  and  use  the  income  as  he  may  see  fit  and  that  he 
shall  not  be  accountable  for  the  expenditure  of  such  income,  but  that  it 
shall  be  left  entirely  to  his  judgment  and  discretion:” — 

Held,  that  H.  took  a legal  estate  for  life,  and  an  equitable  estate  in  re- 
mainder for  those  who  should  be  his  heirs  at  the  time  of  his  death:  the 
rule  in  Shelley’s  case  is  not  to  be  invoked  where  the  devises  are  of 
diverse  quality,  one  legal  and  the  other  equitable. 

Per  Boyd,  C.,  that  the  word  “heirs”  might  be  read  as  describing  those  who 
would,  on  the  death  of  H.  intestate,  be  entitled  to  his  real  estate:  this 
construction  would  vest  the  legal  estate  in  fee  as  a contingent  remainder 
in  the  persons  who,  at  H.’s  death,  answered  the  description  of  his  heirs. 

Judgment  of  Riddell,  J.,  affirmed. 


D.  C. 
1911 

Feb.  6. 
May  11. 


Motion  by  Harmon  McAllister,  under  Con.  Rule  938,  for 
an  order  determining  certain  questions  arising  in  the  adminis- 
tration of  the  estate  of  J.  J.  McAllister,  deceased,  as  to  the  proper 
construction  of  his  will. 


February  2.  The  motion  was  heard  by  Riddell,  J.,  in  the 
Weekly  Court  at  Toronto. 

E.  D.  Armour,  K.C.,  for  the  applicant. 

E.  F.  Lazier,  for  the  executors. 

J.  R.  Meredith,  for  the  infants. 

February  6.  Riddell,  J.: — The  will  contains  the  following 
provisions : — 
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A gift  to  the  wife  of  all  the  testator's  real  and  personal  estate 
“for  and  during  the  term  of  her  natural  life,  it  being  my  inten- 
tion that  she  shall  receive  the  net  revenue  of  all  my  estate.  . . . 
Should  my  executors  deem  it  advisable  to  do  so,  they  may  at 
any  time  during  the  lifetime  of  my  said  wife  apply  the  proceeds" 
of  a certain  life  assurance  policy  in  reduction  of  the  principal 
of  a mortgage,  etc. 

It  is  argued  that  this  by  implication  gives  the  legal  estate 
to  the  executors,  under  the  principle  of  Shapland  v.  Smith  (1780), 
1 Bro.  C.C.  74,  and  like  cases;  Jarman,  5th  ed.,  p.  1141,  note  (l). 


I do  not  need  to  pass  upon  this,  in  the  view  I take  of  the 
case. 


Then  follows: — 

“4.  Upon  the  death  of  my  said  wife  I give  devise  and  be- 
queath all  my  real  and  personal  property  whatsoever  and  where- 
soever situate  including  the  principal  money  of  the  proceeds  of 
my  real  estate  and  of  said  life  insurance  or  such  stocks  bonds 
or  securities,  should  the  estate  be  sold  and  invested  as  provided 
under  clause  (3)  of  the  will,  to  my  three  children,  Harmon,  John, 
and  Sarah  Annie  Greer,  share  and  share  alike,  subject  never- 
theless as  to  the  share  therein  of  my  son  Harmon  that  he  shall 
hold  the  same  as  trustee  of  his  heirs  and  use  the  income  as  he  may 
see  fit  and  that  he  shall  not  be  accountable  for  the  expenditure 
of  such  income  but  that  it  shall  be  left  entirely  to  his  judgment 
and  discretion." 

The  question  for  determination  is  as  to  the  interest  of  Harmon. 
The  real  estate  is  said  to  have  been  all  applied  in  payment  of 
debts. 

It  seems  to  me  that  the  effect  of  this  clause  is  to  divide  the 
estate  (after  the  death  of  the  wife)  into  three  equal  parts  and 
that  Harmon  takes  the  legal  estate  in  one  of  these — and  “his 
heirs"  take  the  equitable  estate — Harmon  having  the  additional 
right  to  use  during  his  lifetime  the  income  as  he  sees  fit  without 
liability  to  being  called  to  account.  It  is,  of  course,  trite  law 
“Nemo  est  hoeres  viventis;”  but  many  wills  have  left  property  to 
the  “heirs"  of  a living  person,  and  yet  have  been  considered  good. 
Theobald  on  Wills,  ch.  26,  contains  a reference  to  many  instances. 

It  is  unnecessary  to  consider  who  are  the  “heirs" — at  present 
it  is  sufficient  to  declare  Harmon's  rights. 
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Costs  out  of  the  third  in  dispute. 

I have  not  found  the  cases  helpful,  though  I have  read  those 


D.  C. 
1911 


cited  and  others. 


Re 

MoAllistek. 


Harmon  McAllister  appealed  from  the  order  of  Riddell,  J.  Ridden*  J- 

May  9.  The  appeal  was  heard  by  a Divisional  Court  com- 
posed of  Boyd,  C.,  Latchford  and  Middleton,  JJ. 

E.  D.  Armour , K.C.,  for  the  appellant,  argued  that  the  clause 
of  the  will  in  question  (4)  gave  both  the  legal  and  the  equitable 
estates  to  the  son  Harmon;  the  heirs  took  qua  heirs  and  by 
descent,  and  so  the  rule  in  Shelley's  case  applied.  He  referred 
to  Re  Thomas  (1901),  2 O.L.R.  660,  at  p.663 ;Inre  Tuck  (1905), 

10  O.L.R.  309;  In  re  Romanes  and  Smith  (1880),  8 P.R.  323; 

Jarman  on  Wills,  5th  ed.,  p.  1180. 

J.  R.  Meredith,  for  the  infants,  relied  upon  the  judgment  of 
Riddell,  J.,  and  adopted  his  reasoning.  The  son  Harmon  was 
not  given  a life  estate  under  the  will  of  his  father,  but  only  a 
right  to  use  the  income.  Even  if  there  was  a life  estate,  the 
rule  in  Shelley’s  case  did  not  apply.  He  referred  to  Jarman  on 
Wills,  5th  ed.,  p.  1141,  and  the  cases  there  cited,  especially  Shap- 
land  v.  Smith,  1 Bro.  C.C.  74,  in  support  of  this  contention. 

E.  F . Lazier,  for  the  executors.  “ Heirs”  in  clause  4 of  the 
will  cannot  mean  children. 

Armour,  in  reply. 

May  11.  The  judgment  of  the  Court  was  delivered  by  Boyd, 

C.: — After  the  death  of  the  testator’s  wife,  all  the  real  and  per- 
sonal property  is  given  to  his  three  children,  Harmon,  John, 
and  Sarah,  share  and  share  alike.  Stopping  at  this  point,  that 
would  vest  in  each  child  an  equal  one-third  to  be  held  in  fee. 

But  the  testator  evidently  intends  a lesser  benefit  for  the 
son  Harmon,  because  he  proceeds:  “ Subject  . . as  to 

the  share  . of  . Harmon  that  he  shall  hold 

the  same  as  trustee  of  his  heirs  and  use  the  income  as  he  may 
see  fit,”  etc. 

The  effect  of  these  words  is  to  modify  his  holding  of  the  share; 
the  disposal  of  the  income  indicates  that  he  shall  have  a legal 
estate  for  life,  but  as  to  the  remainder  in  fee  he  shall  hold  as 
“trustee  of  his  heirs,”  i.e.,  in  respect  of  or  for  the  benefit  of  his 
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heirs.  That  is,  in  effect,  an  equitable  limitation  in  favour  of 
those  who  shall  be  his  heirs  at  the  time  of  his  death.  So  that 
we  have  in  Harmon  a legal  estate  for  life,  and  an  equitable  estate 
in  remainder  for  those  who  shall  be  his  heirs.  These  provisions, 
if  they  can  be  carried  out,  are  according  to  the  testator’s  inten- 
tion; and  to  give  the  fee  simple  to  Harmon,  by  the  operation 
of  the  rule  in  Shelley’s  case,  would  frustrate  his  expressed  object. 
But  the  inexorable  rule  of  law,  so-called,  is  not  to  be  invoked 
where  the  devises  are  of  diverse  quality,  i.e.,  one  legal  and  the 
other  equitable. 

“It  is  well  settled,”  says  Lord  Herschell,  in  Van  Grutten  v. 
Foxwell,  [1897]  A.C.  658,  at  p.  662,  “that  if  the  estate  taken  by  the 
person  to  whom  the  lands  are  devised  for  a particular  estate  of 
freehold  and  the  estate  limited  to  the  heirs  of  that  person  are 
not  of  the  same  quality,  that  is  to  say,  if  the  one  be  legal  and 
the  other  equitable,  the  rule  in  Shelley’s  case  has  no  applica- 
tion.” 

The  over-reaching  effect  of  Shelley’s  case  may  be  also  avoided 
if  it  is  permissible  to  read  the  words  used,  “trustee  of  his  heirs,” 
as  referable  to  persons  to  be  ascertained  in  a particular  way 
pointed  out  by  the  testator,  or  as  used  to  embrace  all  the  descen- 
dants of  the  ancestor,  collectively,  successively,  and  indefinitely. 
I would  read  “heirs,”  as  here  used,  as  meant  to  cover  the  case  of 
several  persons  equally  entitled,  i.e.,  coparceners,  as  all  children 
are  under  our  legal  system,  and  the  word  as  intended  to  describe 
those  who  would,  on  the  death  of  Harmon  intestate,  be  entitled 
to  his  real  estate.  See,  on  this  aspect  of  the  case,  Greaves  v. 
Simpson (1864) , 10  Jur.  N.S.  609,  and Evansv. Evans,  [1892]  2 Ch. 
173,  followed  in  Haight  v.  Danger  field  (1903),  5 O.L.R.  274,  278. 
This  construction  would  again  vest  the  legal  estate  in  fee  as  a 
contingent  remainder  in  the  persons  who,  at  Harmon’s  death, 
answered  the  description  of  his  heirs. 


The  will,  if  construed  according  to  the  testator’s  intention, 
keeps  distinct  the  two  estates  vested  in  Harmon,  held  by  him 
in  a dual  character:  one  his  legal  and  beneficial  estate  for  life, 
and  the  other  his  dry  legal  estate  in  remainder  held  in  trust  for 
the  persons  who  should  turn  out  to  be  his  heirs  at  his  death. 
These  two  estates  cannot  be  made  to  merge  or  coalesce  by  the 
operation  of  the  rule  of  law  in  Shelley’s  case:  Merest  v.  James 
(1821),  6 Madd.  118;  Collier  v.  McBean  (1865),  34  Beav.426, 430. 
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The  construction  of  this  will  is  inter  apices  juris,  and,  like  all 
such  inquiries,  is  not  without  difficulty.  However,  according 
to  my  best  judgment,  the  result  reached  by  my  brother  Riddell 
is  right  and  ought  not  to  be  disturbed. 

There  will  be  no  costs  of  the  appeal,  except  those  of  the  infants, 
to  be  paid  out  of  the  estate. 


[DIVISIONAL  COURT.] 

Re  Hunter. 

Will  — Construction  — Residuary  Clause — Division  of  Residue  among 
Children  in  Proportion  to  Legacies — Alterations  in  Amounts  by  Codicil 
— Second  Codicil — Revocation  of  Bequest — Gift  to  Widow — Income  of 
Fund — Time  for  Payment — Attempt  to  Defer — Gift  of  Farm  Stock 
and  Implements — “Used  by  me  on  my  Farm ” — Gift  of  Income  of  Fund 
for  Life — Effect  as  to  Proportion  of  Residuary  Estate — Devise  of  In- 
terest in  Land — Agreement  for  Sale — Purchase-money  in  Part  Paid — 
Interest  Confined  to  Part  Unpaid. 

By  his  will,  the  testator,  after  disposing  of  several  parcels  of  real  estate 
among  his  children,  and  directing  the  remainder  to  be  sold  by  his  ex- 
ecutors, bequeathed  pecuniary  legacies  to  each  of  his  ten  children  and  a 
number  of  other  persons — the  total  amount  of  the  legacies  to  the 
children  being  $28,500,  and  the  amount  given  to  each  of  his  six  sons 
being  $2,000.  In  an  earlier  part  of  the  will,  the  testator  had  given  to 
his  son  W.  H.  E.  H.  a large  amount  of  personal  property  other  than 
money.  The  residue  of  his  estate  he  gave  to  his  children — “they  to 
share  in  said  residue  in  proportion  to  the  personal  property  herein  be- 
queathed to  my  said  children,  but  in  calculating  the  said  proportions, 
the  personal  property  bequeathed  to  my  son  W.  H.  E.  H.  is  fixed  at 
$2,000.”  In  the  first  codicil,  after  cancelling  a devise  to  his  son  D.  J.  H., 
the  testator  directed  that  the  sum  of  $7,000  should  be  paid  to  D.  J.  H. 
“in  the  place  and  stead  of  the  sum  of  $2,000  bequeathed  to  him  in  my 
said  will.”  He  then  directed  that  the  sum  of  $7,000  should  be  paid  to 
his  son  H.  A.  H.  “in  the  place  and  stead  of  the  sum  of  $2,000  bequeathed 
to  him  in  my  said  will.”  By  a second  codicil,  the  testator  revoked  the 
bequest  “in  my  said  will  in  favour  of  H.  A.  H.,”  and,  in  lieu  thereof, 
devised  to  him  certain  lands;  and  then  closed  the  codicil  thus:  “The 
revocation  of  the  bequest  in  my  said  will  in  favour  of  my  son  H.  A.  H. 
is  not  to  apply  to  his  share  of  my  estate  as  set  forth  in  the  residuary 
paragraph  of  my  said  will.  In  all  other  respects  I do  confirm  my  said 
will : ” — 

Held,  that  the  general  rule  is,  that,  where  one  legacy  is  given  as  a mere 
substitution  for  another,  the  substituted  gift  is  subject  to  the  incidents 
and  conditions  of  the  original  one,  although  it  is  not  so  expressed  in 
the  testamentary  instrument.  Where  the  substituted  gift  is  expressed 
in  such  language  as  the  two  in  this  case,  a construction  should  not  be 
applied  which  would  have  the  effect  of  increasing  the  legatee’s  pecuniary 
legacy,  increasing  his  interest  as  a residuary  legatee,  and  by  implica- 
tion reducing  the  interest  of  other  residuary  legatees.  The  words  “in 
proportion  to  the  personal  property  herein  bequeathed”  were  intended  to 
be  restrictive  and  exclusive,  and  to  refer  to  the  very  instrument  which  he 
was  then  about  to  execute,  in  contradistinction  to  any  other  instrument 
which  he  might  afterwards  execute;  and  the  contention  of  D.  J.  H.  and 
H.  A.  H.  that  the  residuary  clause  must  be  construed  as  if  the  $7,000 
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legacies  had  been  originally  in  the  will,  instead  of  the  $2,000  legacies, 
should  not  prevail;  and  it  should  be  declared  that  they  were  entitled 
to  shares  of  the  residuary  estate  in  the  proportion  which  $2,000  bears  to 
the  total  pecuniary  legacies,  $28,500. 

In  re  Courtauld’s  Estate,  Courtauld  v.  Cawston  (1882),  47  L.T.R.  647, 
[1882]  W.N.  185,  distinguished. 

Held,  also,  that  in  using  the  word  “will”  in  the  revocation  clause  of  the 
second  codicil,  it  must  be  assumed  that  the  testator  had  the  first  codicil 
in  his  mind,  and  intended  to  revoke  the  legacy  for  the  increased  amount, 
and  not  a legacy  which  he  had  already  revoked. 

Judgment  of  Middleton,  J.,  affirmed. 

The  testator  gave  his  homestead  farm  to  his  son  W.  H.  E'.  H.  upon  his 
arriving  at  the  age  of  twenty-one  years,  for  his  life;  he  to  have  the 
control  and  management  from  the  time  he  is  eighteen;  out  of  the 
chattels  upon  the  farm,  certain  were  to  be  retained  by  the  widow  for 
the  purpose  of  working  the  farm,  in  trust  for  W.  H.  E.  H.  until  he 
should  come  of  age,  when  they  were  to  become  his  absolutely.  The  net 
income  arising  from  the  working  of  the  farm  was  to  belong  to  the  widow 
until  W.  H.  E.  H.  should  be  eighteen,  and,  from  the  time  he  was  eighteen 
until  twenty-one,  was  to  be  deposited  in  a bank  to  his  credit,  and  to  be 
paid  to  him  upon  his  coming  of  age.  Apart  from  this,  the  only  pro- 
vision for  the  widow  was  the  income  from  a sum  of  $10,000  to  be  in- 
vested by  the  executors;  the  income  was  to  be  paid  to  her  from  the  time 
that  W.  H.  E.  H.  arrived  at  the  age  of  eighteen  and  to  continue  during 
her  life.  Nothing  was  specifically  said  as  to  the  income  derived  from  the 
fund  before  the  boy  attained  eighteen: — 

Held,  that  the  widow  was  entitled  to  the  entire  income  from  the  fund  from 
the  time  it  was  set  apart:  where  the  gift  is  vested  and  the  time  of  pay- 
ment postponed,  the  legatee  has  the  right  to  be  paid  without  regard  to 
the  delay  contemplated. 

By  the  will,  W.  H.  E.  H.  was  given  certain  live-stock  and  “all  the  farm 
implements,  grain,  roots,  hay,  and  feed  used  by  me  on  my  homestead 
farm,”  which,  with  substituted  chattels,  were  to  become  his  when  he 
attained  age,  and  were  in  the  meantime  to  be  retained  by  the  widow 
“for  the  purpose  of  working  the  homestead  farm:” — - 

Held,  that  the  intention  was  that  a complete  working  outfit,  including  feed, 
seed,  grain,  etc.,  should  be  set  apart  for  the  working  of  the  farm  as 
it  had  been  theretofore  worked  by  the  testator,  and  these  should  ulti- 
mately become  W.H.E.H.’s;  the  mere  fact  that  an  implement  might 
have  occasionally  been  used  upon  the  farm  would  not  suffice  to  include 
it  in  the  gift,  if  it  was  not  reasonably  necessary  to  the  due  operation  of 
the  farm. 

The  testator’s  daughter  S.,  instead  of  being  given  a pecuniary  legacy  abso- 
lutely, was  given  the  income  of  $3,000  for  life,  the  corpus  to  go  to  her 
children: — 

Held,  that  her  share  of  the  residuary  estate,  “in  proportion  to  the  per- 
sonal property  herein  bequeathed,”  was  to  be  based  on  $3,000 — not  on 
the  value  of  the  life  interest  in  $3,000. 

The  testator  gave  to  his  son  H.  A.  H.  “all  my  interest  and  claim  in  sec- 
tion 7,”  etc.  This  land  was  owned  by  the  testator  and  another  jointly. 
A sale  had  been  agreed  upon,  and  part  of  the  purchase-money  paid  to 
the  co-owner.  It  was  admitted  that  there  had  not  been  a conversion  so 
as  to  defeat  the  devise: — 

Held,  that  H.  A.  H.  did  not  take  more  than  the  unpaid  purchase-money*, 
the  purcnase-money  actually  paid  was  personal  estate. 


Motion  by  the  executor  of  the  will  of  William  Henry  Hunter, 
deceased,  for  an  order,  under  Con.  Rule  938,  determining  certain 
questions  arising  in  the  administration  of  the  estate  as  to  the 
proper  construction  of  the  will. 
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January  5.  The  motion  was  heard  by  Middleton,  J.,  in 
the  Weekly  Court  at  Toronto. 

C.  R.  McKeown,  K.C.,  for  the  executor* 

Shirley  Denison,  K.C.,  for  the  widow. 

F.  W.  Harcourt,  K.C.,  for  the  infants. 

R.  B.  Beaumont  and  J.  M.  Kearns,  for  the  adult  children. 


D.  C. 
1911 

Re 

Hunter. 


January  7.  Middleton,  J.: — Several  questions  that  are  not 
easy  to  determine  arise  upon  this  will. 

The  testator  was  married  twice.  The  adult  children  are 
issue  of  the  first  wife;  Earl  Hunter  is  the  eldest  son  of  the  widow. 
The  homestead  farm  is  given  to  this  son,  upon  his  arriving  at 
the  age  of  twenty-one  years,  for  his  life,  and  at  his  death  to  his 
eldest  son  then  living,  in  fee.  Earl  is  to  have  the  control  and 
management  of  the  farm  from  the  time  he  is  eighteen.  (He  is 
now  about  fifteen.)  The  will  contains  elaborate  provisions 
dealing  with  this  farm  in  the  event  of  Earl  dying  and  leaving  no 
living  son  surviving.  No  question  now  arises  upon  these  pro- 
visions. 

Out  of  the  chattels  upon  the  farm,  certain  horses,  cows,  and 
other  live-stock,  implements,  etc.,  are  to  be  retained  by  the 
wife  for  the  purpose  of  working  the  homestead,  in  trust  for  Earl 
until  he  comes  of  age,  when  they  are  to  become  his  absolutely. 

The  net  income  arising  from  the  working  of  the  homestead 
farm  is  to  belong  to  the  widow  until  Earl  arrives  at  the  age  of 
eighteen,  and,  from  the  time  he  is  eighteen  until  he  is  twenty-one, 
is  to  be  deposited  in  a bank  to  his  credit,  and  to  be  paid  to  him 
upon  his  coming  of  age. 

Apart  from  this,  the  only  provision  for  the  widow  is  that 
$10,000  is  to  be  invested,  and  the  revenue  to  be  derived  there- 
from is  to  be  paid  to  her,  “said  payment  to  commence  when” 
Earl  arrives  at  the  age  of  eighteen  and  to  continue  during  the 
life  of  the  widow.  On  her  death,  this  sum  is  to  be  divided  among 
the  children  of  the  testator  and  this  wife.  This  is  in  lieu  of 
dower.  Nothing  is  specifically  said  as  to  the  income  derived 
from  the  fund  before  Earl  attains  eighteen.  The  first  question 
submitted  is  as  to  this  income. 

I think  the  entire  income  derived  from  the  fund  set  apart 
during  the  lifetime  of  the  widow  is  given  to  her.  The  payment 
is  to  commence  when  Earl  attains  eighteen.  The  testator 
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probably  made  this  provision  because  the  widow  would  be  in 
receipt  of  the  profits  of  the  farm  up  to  this  time — but  he  has 
not  limited  in  any  way  the  gift  of  the  income.  I cannot  cut 
down  his  gift  and  say  the  widow  is  not  to  have  the  income  from 
the  fund,  but  only  the  income  derived  from  the  fund  after  Earl’s 
attaining  age.  Still  less  can  I say  that  what  she  is  then  to 
receive  is  to  be  limited  to  one  year’s  income.  The  duty  imposed 
upon  the  executors  is  to  invest  this  fund  at  once.  The  testator 
contemplated  no  payment  being  made  to  the  widow  until  Earl 
attains  eighteen;  but  a long  series  of  cases  shews  that  when, 
as  here,  the  gift  is  vested  and  the  time  of  payment  postponed, 
the  legatee  has  the  right  to  be  paid  without  regard  to  the  delay 
contemplated. 

The  second  question  arises  upon  the  gift  of  chattels  to  Earl. 
In  addition  to  the  live-stock  enumerated,  he  is  given  “all  the 
farm  implements,  grain,  roots,  hay,  and  feed  used  by  me  on 
my  homestead  farm,”  which,  with  substituted  chattels,  are  to 
become  his  when  he  attains  age,  and  are  in  the  meantime  to  be 
retained  by  the  widow  “for  the  purpose  of  working  the  home- 
stead farm.”  I cannot  work  the  clause  out  in  detail.  Not 
all  the  chattels  on  this  farm,  but  those  “used  on  the  farm,”  are 
given.  The  intention,  as  gathered  from  the  words  “for  the 
purpose  of  working  the  homestead  farm,”  is  that  a complete 
working  outfit,  including  feed,  seed,  grain,  etc.,  should  be  set 
apart  for  the  working  of  the  farm  as  it  had  been  theretofore  worked 
by  the  testator,  and  these  should  ultimately  become  Earl’s.  The 
mere  fact  that  an  implement  might  have  occasionally  been  used 
upon  this  land  would  not  suffice  to  include  it  in  the  gift,  if  it  was 
not  reasonably  necessary  to  the  due  operation  of  the  farm.  The 
chattels  are  given  for  use,  and  not  for  sale,  and  no  real  difficulty 
ought  to  arise  in  arriving  at  some  reasonable  adjustment.  If 
an  arrangement  is  arrived  at,  and  approved  by  the  Guardian, 
this  may  be  sanctioned. 

The  third  question  arises  upon  the  residuary  clause.  To 
each  of  his  children  the  testator  gives  a pecuniary  legacy.  His 
daughter  Sarah  is  provided  for  in  a way  differing  from  any  other 
child:  $3,000  is  to  be  invested,  the  income  paid  her  during  her 
life,  and  upon  her  death  this  is  to  be  divided  among  her  children. 

The  residue  is  given  “to  my  children,  they  to  share  in  pro- 
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portion  to  the  personal  property  herein  bequeathed  to  my  said 
children.”  Does  Sarah  take  a share  based  on  $3,000  or  on  the 
value  of  the  life  interest  in  $3,000?  I think  she  takes  in  propor- 
tion to  $3,000.  The  testator  regards  this  sum  as  set  apart  for 
her,  none  the  less  because  it  is  tied  up  during  her  life  and  given 
to  her  children  after  her.  He  intended  the  residue  to  be  divided 
— and  the  basis  of  division  must  be  something  certain.  There 
is  no  warrant  for  estimating  the  present  value  of  Sarah’s  life  estate. 
The  testator  never  intended  this.  “The  personal  property  be- 
queathed” to  Sarah  was  $3,000 — even  if  she  only  had  a life 
interest. 


D.  C. 
1911 

Re 

Hunter. 

Middleton,  J. 


The  fourth  question  arises  also  upon  the  residuary  clause. 
Henry  Albert  is  given  by  the  will  a pecuniary  legacy  of  $2,000. 
Had  the  will  not  been  altered  by  codicil,  this  would  have  defined 
his  share  in  the  residue.  There  are  two  codicils.  By  the  first, 
$7,000  is  given  him  “in  place’and  stead  of  the  $2,000  bequeathed 
to  him  in  my  said  will.”  I do  not  think  this  in  any  way  altered 
or  enlarged  his  rights  under  the  residuary  clause.  That  clause 
still  stands,  and  defines  the  shares  by  reference  to  the  bequests 
“herein”  made,  just  as  if  they  had  been  repeated  in  the  residuary 
clause.  This  clause  does  not  say,  “in  proportion  to  the  shares 
which  my  children  may  take  in  my  estate,”  but  “in  proportion 
to  the  shares  herein  given.”  A revocation  of  a bequest  would 
not  have  taken  away  the  share  in  the  residue.  A more  liberal 
bequest  by  codicil,  made  without  reference  to  the  residue,  will 
not  increase  the  residuary  share.  The  second  codicil  gives 
Albert  land,  instead  of  his  pecuniary  bequest,  and  expressly  pro- 
vides that  this  shall  not  interfere  with  his  share  in  the  residue. 
The  same  Reasoning  applies  to  the  legacy  to  David  John 
Hunter. 

A fifth  question  is  also  asked,  arising  on  the  gift  to  Albert 
of  “all  my  interest  and  claim  in  section  7,”  etc.  This  land  was 
owned  by  the  testator  and  another  jointly.  A sale  had  been 
agreed  upon,  and  part  of  the  purchase-money  paid  to  the  co-owner. 
All  admit  that  there  has  not  been  a conversion  so  as  to  defeat  the 
devise.  The  question  is,  can  the  devisee,  Albert,  take  more 
than  the  unpaid  purchase-money,  which,  being  a lien  upon  the 
land,  may  pass.  I do  not  think  that  the  purchase-money  paid 
over  to  the  co-owner  can  properly  be  regarded  as  an  interest  in 
the  land.  It  is  personal  estate. 
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Costs  of  all  parties  out  of  the  estate — executor’s  as  between 
solicitor  and  client. 

Henry  Albert  Hunter  and  David  John  Hunter  appealed  from 
the  order  of  Midleton,  J.,  upon  the  fourth  question. 


April  24.  The  appeal  was  heard  by  a Divisional  Court  com- 
posed of  Meredith,  C.J.C.P.,  Teetzel  and  Clute,  JJ. 

E.  D.  Armour,  K.C.,  and  W.  C.  Mackay,  for  the  appellants. 
As  the  first  codicil  effected  a republication  of  the  will  as  of  its 
date,  and  the  second  codicil  effected  a republication  of  the 
will  as  amended  by  the  first  codicil  as  of  its  date,  the  will  and 
codicils  must  be  read  together;  and,  the  legacy  of  17,000  in  the 
first  codicil  being  a substitution  for  the  original  legacy  of  $2,000, 
the  residuary  clause  must  be  construed  as  if  the  $7,000  legacy 
to  each  appellant  had  been  originally  written  in  the  will,  instead 
of  the  $2,000  legacy:  Jarman  on  Wills,  6th  ed.,  pp.  198,  203; 
In  re  Rayer,  Rayer  v.  Rayer,  [1903]  1 Ch.  685;  In  re  Champion, 
Dudley  v.  Champion,  [1893]  1 Ch.  101;  In  re  Fraser,  Lowther 
v.  Fraser,  [1904]  1 Ch.  726;  In  re  Taylor,  Dale  v.  Dale,  [1909] 
W.N.  59.  As  to  the  meaning  of  the  word  “herein,”  see  In 
re  Courtauld’s  Estate,  Courtauld  v.  Cawston,  [1882]  W.N.  185. 

Shirley  Denison,  K.C.,  for  the  widow  of  the  testator.  The 
testator,  by  giving  the  legacy  of  $7,000  in  the  first  codicil,  in 
the  stead  of  the  $2,000  mentioned  in  the  will,  did  not  enlarge 
the  legatee’s  rights  under  the  residuary  clause.  Despite  the 
codicil,  that  clause  of  the  original  will  still  stands,  and  defines 
the  shares  by  referring  to  the  bequests  therein  made,  just  as  if 
they  had  been  repeated  in  the  residuary  clause.  The  scheme 
of  the  will  in  the  mind  of  the  testator  was  that  his  sons  should 
each  receive  $2,000  in  money,  and  that  each  should  also  receive 
out  of  the  necessarily  uncertain  residue  the  proportion  thereof 
which  $2,000  bore  to  the  whole  $28,500,  and  that  the  daughters 
should  receive  the  proportion  thereof  which  their  several  legacies 
bore  to  the  $28,500:  Jarman  on  Wills,  6th  ed.,  p.  177;  Roach 
v.  Haynes  (1801-3),  6 Ves.  153,  8 Ves.  583;  In  re  Gibson’s  Trusts 
(1862),  2 J.  & H.  656,  663.  The  testator  uses  the  expression, 
“my  said  will”  in  two  different  senses  in  the  last  two  paragraphs 
of  the  second  codicil.  In  the  first  and  third  instances  he  in- 
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tends  to  refer  to  his  will  in  a comprehensive  sense,  whereas  in 
the  second  his  reference  is  restricted  to  the  first  testamentary 
instrument. 

J . R.  Meredith,  for  the  infants,  adopted  the  argument  made 
on  behalf  of  the  widow.  As  to  the  meaning  of  “herein,”  he 
referred  to  Early  v.  Benbow  (1846),  2 Coll.  342,  354;  Day  v. 
Croft  (1842),  4 Beav.  561;  Warwick  v.  Hawkins  (1852),  5 DeG. 
& S.  481. 

C.  R.  McKeown,  K.C.,  for  the  executor. 

J.  M.  Kearns,  for  the  adult  children  other  than  the  appellants. 

Armour,  in  reply. 

May  11.  The  judgment  of  the  Court  was  delivered  by 
Teetzel,  J.: — An  appeal  by  Henry  Albert  Hunter  and  David 
John  Hunter  from  a judgment  of  Mr.  Justice  Middleton  upon 
a motion  for  the  construction  of  the  will  of  William  Henry  Hunter, 
deceased. 

David  John  Hunter  was  not  represented  on  the  original 
motion;  but,  his  share  in  the  residuary  estate  being  affected 
by  the  construction  adopted  by  the  learned  Judge,  all  parties 
consented  to  his  joining  in  the  appeal. 

The  appellants  are  sons  of  the  testator,  and  the  question 
for  determination  arises  from  the  language  of  the  residuary 
clause  in  the  will,  and  of  two  codicils. 

By  his  will,  the  testator,  after  disposing  of  several  parcels 
of  real  estate  among  his  children,  and  directing  the  balance  to 
be  sold  by  his  executors,  bequeathed  pecuniary  legacies  to  each 
of  his  ten  children  and  a number  of  other  persons;  the  total 
amount  of  such  legacies  to  the  children  being  $28,500;  and  the 
amount  given  to  each  of  his  six  sons  being  $2,000. 

He  had,  in  an  earlier  part  of  his  will,  given  to  his  son  W.  H. 
Earl  Hunter  a large  amount  of  personal  property  other  than 
money.  The  will  closes  with  this  residuary  clause: — 

“All  the  rest  residue  and  remainder  of  my  estate  both  real 
and  personal  not  hereinbefore  disposed  of  I give  devise  and  be- 
queath to  my  children  they  to  share  in  said  residue  in  propor- 
tion to  the  personal  property  herein  bequeathed  to  my  said 
children,  but  in  calculating  the  said  proportions  the  personal 
property  bequeathed  to  my  son  W.  H.  Earl  Hunter  is  fixed  at 
$2,000.” 


D.  C. 
1911 

Re 

Hunter. 


12 

ONTARIO  LAW  REPORTS.  [vol. 

D.C. 

1911 

In  the  first  codicil,  after  cancelling  a devise  of  certain  land 
to  David  John  Hunter,  and  giving  it  to  another  son,  the  testator 

Re 

Hunter. 

says:  “I  hereby  order  and  direct  that  the  sum  of  $7,000  shall 
be  paid  to  my  son  David  John  Hunter  in  the  place  and  stead  of 

Teetzel,  J. 

the  sum  of  $2,000  bequeathed  to  him  in  my  said  will.”  And 
immediately  following  this  he  says:  “I  hereby  order  and  direct 
that  the  sum  of  $7,000  shall  be  paid  to  my  son  Henry  Alfred 
Hunter”  (meaning  the  appellant  Henry  Albert  Hunter)  “in  the 
place  and  stead  of  the  sum  of  $2,000  bequeathed  to  him  in  my 
:said  will.” 

By  a second  codicil,  the  testator  revoked  the  bequest  “in  my 
said  will  in  favour  of  Henry  Albert  Hunter,”  and,  “in  lieu  thereof,  ” 
devised  to  him  certain  lands;  and  then  closed  the  codicil  in 
these  words:  “This  revocation  of  the  bequest  in  my  said  will 
in  favour  of  my  said  son  Henry  Albert  is  not  to  apply  to  his 
share  of  my  estate  as  set  forth  in  the  residuary  paragraph  of 
my  said  will.  In  all  other  respects  I do  confirm  my  said  will.” 

♦ 

My  brother  Middleton  held  that  the  testator,  by  giving  the 
legacy  of  $7,000  in  the  first  codicil  in  the  place  and  stead  of  the 
“$2,000  bequeathed  to  him  in  my  said  will,”  did  not  in  any  way 
.alter  or  enlarge  the  legatee’s  rights  under  the  residuary  clause, 
being  of  opinion  that,  notwithstanding  the  codicil,  that  clause 
of  the  original  will  still  stands,  and  defines  the  shares  by  referring 
do  the  bequests  “herein  made,”  just  as  if  they  had  been  repeated 
in  the  residuary  clause,  which  does  not  say  “in  proportion  to  the 
shares  which  my  children  may  take  in  my  estate,”  but  in  pro- 
portion to  the  shares  “herein  bequeathed.” 

Counsel  for  the  appellants  argued  that,  as  the  first  codicil 
.effected  a republication  of  the  will  as  of  its  date,  and  the  second 
•codicil  effected  a republication  of  the  will  as  amended  by  the 
first  codicil  as  of  its  date,  the  will  and  codicils  must  be  read 
^together,  and  that,  the  legacy  of  $7,000  in  the  first  codicil  being 
a substitution  for  the  original  legacy  of  $2,000,  the  residuary 
•clause  must  be  construed  as  if  the  $7,000  legacy  to  each  appellant 
had  been  originally  written  in  the  will  instead  of  the  $2,000 
legacy. 

In  support  of  this  argument  a judgment  of  Mr.  Justice  Kay, 
In  re  Courtauld’s  Estate,  Courtauld  v.  Cawston,  briefly  reported 
in  [1882]  W.N.  185,  was  cited.  A full  report  of  the  judgment 
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and  much  of  the  argument  in  that  case  is  to  be  found  in  47  L.T.R. 
647.  This  case  was  not  brought  to  the  attention  of  my  learned 
brother.  The  point  of  the  decision,  which  was  upon  the  par- 
ticular language  of  the  will  and  codicil  in  that  case,  was  thus 
stated  by  the  learned  Judge  (47  L.T.R.  at  p.  650)  : “I 

think,  on  the  whole,  in  the  absence  of  authority,  I 
am  bound  to  give  to  the  word  ‘ substitution 1 its  largest 
meaning,  and  to  read  the  will  and  codicil,  as  one  is  bound 
to  do,  as  one  document,  and  to  treat  the  words  of  the 
testator  as  if  he  had  said:  ‘I  direct  that  these  increased  legacies 
shall  be  read  as  if  they  were  inserted  in  the  will  for  all  purposes;7 
in  which  case  the  residue  must  be  divided  amongst  the  legatees- 
as  if  their  original  legacies  had  been  the  amounts  mentioned  in 
the  codicil,  and  not  in  the  will.”  From  the  condensed  report 
in  the  Weekly  Notes,  which  was  the  only  reference  cited  to  us, 
I found  some  difficulty  in  differentiating  it  from  this  case;  but, 
after  comparing  the  provisions  of  the  will,  and  having  regard 
to  the  important  bearing  which  in  the  extended  report  certain 
language  in  the  Courtauld  will  had  in  indicating  the  testator’s 
intention,  as  viewed  by  the  learned  Judge,  I am  of  opinion  that 
the  case  is  clearly  distinguishable  from  the  one  at  bar.  The 
decision  turned  entirely  upon  the  particular  language  in  the 
will,  from  which,  and  without  professing  to  modify  or  extend 
the  established  rules  of  construction  applicable  to  substitutional 
gifts,  the  learned  Judge  arrived  at  the  conclusion  above  stated 
as  to  what  the  testator  meant. 

The  great  point  of  difference  between  the  two  cases  is  found 
in  the  language  employed  in  the  respective  codicils  creating  the 
substitutional  gifts.  Instead  of  confining  his  language  to  a 
simple  revocation  and  substitutional  gift,  as  in  this  case,  the 
testator  very  fully  elaborates  his  intention  in  the  codicil,  as 
appears  from  the  following  extract  from  the  judgment  (47  L.T.R. 
at  p.  650):  “Then  by  the  codicil,  in  March,  1880,  he  recited 
this:  ‘And  whereas  by  my  said  will  I have  given  and  bequeathed 
the  sum  of  £70,000  free  of  legacy  duty  unto  my  trustees  upon 
trust  to  invest  the  same  in  their  names  in  conformity  with  the 
provisions  for  investment  therein  contained  upon  trust  to  pay 
the  annual  produce  of  the  said  sum  of  £70,000,  and  of  the  stocks, 
funds,  and  securities  in  or  upon  which  the  same  should  be  in- 


D.  C. 
1911 

Re 

Hunter. 

Teetzel, 


14 


ONTARIO  LAW  REPORTS. 


[VOL. 


D.  C. 
1911 

Re 

Huntek. 

Teetzel,  J. 


vested,  unto  my  adopted  daughter,  the  said  Sarah  Ann  Cawston, 
during  her  life,  subject  to  such  trusts  and  provisions  as  are  de- 
clared thereof  in  my  said  will.  Now  I hereby  revoke  the  said 
legacy  of  £70,000  so  given  to  my  trustees  as  aforesaid,  and  in 
substitution  for  and  not  in  addition  to  the  said  sum  of  £70,000 
I give  and  bequeath  unto  my  trustees  the  sum  of  £80,000  free  of 
legacy  duty  upon  trust  to  invest  the  same  in  their  names  in 
conformity  with  the  provision  for  investment  contained  in  my 
said  will  respecting  the  said  revoked  legacy  of  £70,000,  and 
upon  further  trust  to  pay  the  annual  produce  of  the  said  sum 
of  £80,000,  and  of  the  stocks,  funds,  and  securities  in  or  upon 
which  the  same  shall  from  time  to  time  be  invested,  unto  my 
said  adopted  daughter  Sarah  Ann  Cawston  during  her  life,  sub- 
ject nevertheless  to  such  trusts  and  provisions  as  are  declared 
in  my  said  will  respecting  the  said  revoked  legacy  of  £70,000;’ 
and  then  come  words  which  are  in  my  mind  very  material,  ‘and 
in  the  same  manner  as  if  they  were  here  repeated.’  Now,  the 
scheme  of  the  will  was  obviously  this,  to  give  certain  pecuniary 
legacies  to  different  legatees,  and  then  to  divide  what  might  be 
left  of  his  personal  estate  among  the  legatees  in  those  proportions 
which  the  amounts  of  their  pecuniary  legacies  had  determined. 
The  question  is  whether,  having  by  this  codicil  revoked  two  of 
those  legacies  (the  other  revocation  being  practically  in  the 
same  words  as  this), and  having  substituted  another  legacy  which 
is  to  be  held,  as  I have  already  determined,  upon  the  same  trusts 
as  the  former  legacies  in  all  respects  which  he  has  given  to  the 
same  trustees,  and  is  to  be  held  upon  the  same  trusts,  and  in  the 
same  manner  as  if  they  were  here  repeated — whether  that  is 
a substitution  for  the  previous  legacy,  not  merely  so  far  as  re- 
lates to  the  trusts  of  and  incident  to  that  particular  legacy,  but 
also  so  as  to  occasion  a different  division  of  the  residue  from  that 
which  would  have  been  made  if  this  revocation  of  the  legacy  had 
not  taken  place  at  all.  Of  course,  the  argument  on  one  side  is 
that,  unless  you  do  read  the  codicil  so  as  to  substitute  this  legacy 
for  all  purposes  in  the  will,  you  do  not  give  the  full  effect  to  the 
word  ‘substitution,’  and  that  the  real  meaning  of  the  testator 
was  that  you  must  read  in  the  will  in  the  place  where  he  has 
put  the  figure  £70,000  the  figure  £80,000.  Of  course,  if  that 
is  so,  then  the  residue  is  to  be  divided  in  this  proportion.” 
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When  one  views  the  conclusion  of  the  judgment  in  the  light 
of  this  extract,  I think  it  is  plain  that  the  learned  Judge,  in  inter- 
preting the  will  and  in  giving  the  effect  he  did  to  the  word  “ sub- 
stitution,” was  greatly  influenced  by  the  importance  which  he 
attributed  to  the  words  “and  in  the  same  manner  as  if  they  were 
bere  repeated,”  as  indicating  that  the  testator  intended  that 
there  should  be  a substitution  not  only  for  the  purpose  of  in- 
creasing the  pecuniary  legacy  itself,  but  also  as  providing  for 
a different  mode  of  dividing  the  residue  from  that  which  would 
have  obtained  if  there  had  been  no  revocation.  Unless  read 
in  this  way,  the  judgment  would  extend  the  general  rule  of  con- 
struction applicable  to  substitutional  legacies  further  than  it 
has  ever  been  extended. 

This  general  rule  is,  that,  where  one  legacy  is  given  as  a mere 
substitution  for  another,  the  substituted  gift  is  subject  to  the 
incidents  and  conditions  of  the  original  one,  although  it  is  not  so 
expressed  in  the  testamentary  instrument:  for  instance,  as  re- 
gards freedom  from  legacy  duty,  property  on  which  they  are 
charged,  or  fund  out  of  which  they  are  payable,  time  of  pay- 
ment, etc.  See  Williams  on  Executors,  10th  ed.,  pp.  1040-1041; 
Theobald  on  Wills,  6th  ed.,  pp.  160-161;  and  Jarman  on  Wills, 
6th  ed.,  p.  1128,  where  the  cases  in  which  the  rule  has  been  dis- 
cussed or  recognised  are  collected. 

Speaking  of  this  rule,  the  Master  of  the  Rolls,  in  King  v- 
Tootel  (1858),  25  Beav.  23,  says:  “No  doubt  a substituted 

.and  additional  legacy  is  usually  given  on  the  same  terms  as  the 
original  one.  But  this  must  be  taken  with  this  qualification — 
that  it  is  consistent  with  the  terms  of  the  gift  and  the  scope  of 
the  rest  of  the  will.” 

The  latest  reported  case  in  which  the  rule  was  considered  is 
In  re  Joseph , Pain  v.  Joseph , [1908]  2 Ch.  507,  reversing  a judg- 
ment of  Eve,  J.,  [1908]  1 Ch.  599.  Farwell,  L.J.,  [1908]  2 Ch. 
at  p.  512,  says:  “The  rule  which  Eve,  J.,  has  relied  on  in  support 
of  his  judgment  is  a rule  of  construction  and  not  a rule  of  law. 
It  is  adopted  by  the  Court  under  certain  circumstances  to  aid 
in  arriving  at  the  testator’s  intention,  and,  so  far  as  I am  aware, 
it  has  been  confined  (although  I am  not  prepared  to  say  it  is 
absolutely  impossible  to  extend  it),  to  questions  of  amount. 
Where  the  amount  of  the  legacy  to  a legatee  has  been  altered, 
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added  to,  or  diminished  by  a codicil,  and  the  substituted  amount 
is  given  to  the  same  person  in  lieu  of  or  in  addition  to  the  original 
legacy,  the  bequest  made  by  the  codicil  is  subject  to  the  same 
conditions  and  incidents  as  the  original  legacy  in  the  hands  of 
the  original  legatee.” 

I have  read  all  the  cases  cited  by  counsel,  and  many  others- 
and  find  none  which  supports  a ruling  that,  where  the  substitu, 
tionary  gift  is  expressed  in  such  language  as  the  two  in  this  case, 
a construction  should  be  applied  that  would  have  the  effect  of 
not  only  increasing  the  legatee’s  interest  in  the  pecuniary  legacy, 
but  of  increasing  his  interest  as  a residuary  legatee,  and  at  the 
same  time  by  implication  reducing  the  interest  of  other  residuary 
legatees  not  referred  to  in  the  substitutional  gift. 

In  this  case,  I think  that,  as  regards  the  pecuniary  and  residuary 
legacies  to  his  children,  the  scheme  of  the  wi-ll  in  the  mind  of 
the  testator  was  that  his  sons  should  each  receive  $2,000  in 
money,  and  that  each  should  also  receive,  out  of  the  necessarily 
uncertain  residue,  the  proportion  thereof  which  $2,000  bore  to 
the  whole  $28,500,  and  that  the  daughters  should  receive  the 
proportion  thereof  which  their  several  legacies  bore  to  the  $28,500, 
and  that,  when  he  constituted  the  residuary  clause  the  basis 
of  division,  by  using  the  words  “in  proportion  to  the  personal 
property  herein  bequeathed,”  etc.,  etc.,  he  intended  that  basis 
to  remain,  unless  afterwards  expressly  altered  by  him. 

There  is  nothing  in  the  fact  that  in  his  first  codicil  he  in- 
creased the  $2,000  to  each  of  the  appellants  by  $5,000,  or  in 
the  language  used,  to  indicate  that  he  intended  to  disturb  the 
basis  which  he  had  fixed  for  dividing  his  residuary  estate  or  to 
affect  the  interests  his  will  gave  to  his  other  children  in  the 
residue  beyond  what  was  incident  to  its  reduction  by  $10,000 
to  satisfy  the  additions  to  the  two  legacies. 

I think  that,  having  regard  to  this  scheme,  the  words  “in 
proportion  to  the  personal  property  herein  bequeathed”  were 
intended  to  be  restrictive  and  exclusive,  and  to  refer  to  the  very 
instrument  which  he  was  then  about  to  execute,  in  contradis- 
tinction to  any  other  instrument  which  he  might  afterwards 
execute,  and  that  to  import  into  the  will  by  implication  the 
effect  contended  for  by  the  appellants  would  do  violence  to  the 
language  used  by  the  testator  in  expressing  his  intention. 
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For  this  principle  of  construction,  see  Bonner  v.  Bonner  (1807), 
13  Yes.  379;  Henwood  v.  Overend  (1815),  1 Mer.  23;  Early  v. 
Benbow  (1846),  2 Coll.  342;  and  Re  Miles  (1907),  14  O.L.R.  241. 

The  latter  part  of  the  second  codicil,  wherein  the  testator 
refers  to  Henry  Albert’s  share  of  his  estate  “as  set  forth  in  the 
residuary  paragraph  of  my  said  will,”  indicates,  I think,  that 
he  fully  intended  that  the  clause  as  originally  framed  should 
apply  in  ascertaining  his  share  in  the  residue. 

Upon  the  argument  a contention  was  raised  that,  as  in  the 
second  codicil  no  reference  was  made  to  the  first  codicil,  the 
revocation  of  “the  bequest  in  my  said  will  in  favour  of  my  son 
Henry  Albert  Hunter”  could  not,  consistently  with  the  inter- 
pretation adopted  in  the  judgment  appealed  from,  be  construed 
as  a revocation  of  the  $7,000  legacy  in  the  first  codicil. 

I am  unable  to  adopt  this  view;  for,  while  the  will  and  both 
codicils  must  be  read  as  one  document,  and  may  in  general  be 
properly  described  or  referred  to  as  the  testator’s  will,  this  does 
not  exclude  the  use  of  the  word  “will”  in  a more  restricted  sense, 
as  distinguishing  it  from  a codicil  where  the  tenor  of  the  language 
used  indicates  that  to  be  the  testator’s  intention.  This  is  well 
illustrated  in  the  last  two  paragraphs  of  the  second  codicil,  where 
the  testator  uses  the  expression  “my  said  will”  three  times.  It 
is  quite  plain  that  in  the  first  and  third  instances  he  intends 
to  refer  to  his  will  in  a comprehensive  sense;  whereas  in  the 
second  his  reference  is  restricted  to  the  first  testamentary  instru- 
ment. The  testator  knew  he  had  made  a codicil  amending 
his  original  will  by  increasing  the  legacy  to  $7,000;  and,  in  using 
the  word  “will”  in  the  revocation  clause  of  the  second  codicil, 
it  must  be  assumed  that  he  had  the  first  codicil  in  his  mind,  and 
intended  to  revoke  the  legacy  for  the  increased  amount,  and 
not  a legacy  which  he  had  already  revoked. 

The  judgment  will,  therefore,  be  affirmed,  with  a further 
declaration  as  regards  David  John  Hunter  that  he  is  entitled 
to  a share  of  the  residuary  estate  of  the  deceased  in  the  proportion 
which  $2,000  bears  to  the  total  pecuniary  legacies,  $28,500,  and 


I think  it  is  a proper  case  in  which  to  order  costs  of  all  parties 
out  of  the  estate,  those  of  the  executor  as  between  solicitor  and 
client. 


D.  C. 
1911 

Re 

Hunter. 

Teetzel,  J. 


not  in  the  proportion  which  $7,000  bears  to  the  same. 
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[DIVISIONAL  COURT.] 

Geller  y.  Loughrin. 

Constitutional  Law — R.S.C.  1906,  ch.  92 — Intra  Vires — Appointment  of 
Dominion  Commissioner  of  Police  for  Provisional  Districts  in  Ontario 
— Issue  of  two  Commissions — One  Commission  Covering  two  Dis- 
tricts— “ Person  Fulfilling  Public  Duty ” — R.S.O.  1897,  ch.  88 — Notice 
of  Action — Informal  Conviction  for  Bringing  Intoxicating  Liquor  into 
Proclaimed  District — Imposition  of  Fine  and  Costs — Claim  for  Money 
Had  and  Received — Destruction  of  Liquors — Criminal  Code,  secs.  613, 
614 — 6 & 7 Edw.  VII.  ch.  9 — Absence  of  Search  Warrant — Nominal 
Damages — Withdrawal  of  Case  from  Jury — Costs. 


The  plaintiff,  who  lived  in  C.,  a place  within  a district  specified  in  a procla- 
mation under  Part  III.  of  the  Criminal  Code,  had  a parcel  of  intoxicating 
liquors  shipped  to  him  at  C.  The  parcel  was  seized  at  the  railway  station 
at  C.;  the  plaintiff  was  brought  by  a constable  before  the  defendant, 
a Commissioner  of  Police,  appointed  under  the  authority  of  R.S.C. 
190i6,  ch.  92,  and  was  told  by  the  defendant  that  he  (the  plaintiff) 
would  have  to  pay  a fine,  or  go  to  gaol,  as  this  was  a second  offence. 
There  was  no  information,  no  summons,  no  charge  laid  or  read,  no 
formal  conviction,  no  record  of  any  kind,  except  an  entry  in  the  de- 
fendant’s returns-book.  A fine  of  $100  and  $10  costs  were  demanded 
by  the  defendant  and  paid  by  the  plaintiff.  The  plaintiff  served  notice 
of  motion  to  quash  the  supposed  conviction;  the  defendant  stated  that 
there  were  no  papers;  and  no  order  was  made  upon  the  motion.  In 
this  action  the  plaintiff  claimed  a return  of  the  money  paid  and  dam- 
ages. He  did  not  allege  in  his  statement  of  claim  that  the  defendant’s 
act  was  done  maliciously  and  without  reasonable  and  probable  cause. 
No  notice  of  action  was  served  on  the  defendant.  The  trial  Judge  found 
that  the  action  was  not  commenced  within  six  months  after  the  act 
complained  of  was  committed;  and,  on  that  ground,  and  because  no 
notice  of  action  was  given,  he  withdrew  the  case  from  the  jury  and 
dismissed  the  action: — 

Held,  that  the  action  was  properly  dismissed  on  the  latter  ground;  but 
{per  Riddell,  J.)  as  to  the  former,  that  the  trial  Judge  should  have 
left  it  to  the  jury  to  say  whether  the  action  was  brought  within  six 
months  after  the  act  committed,  the  evidence  being  conflicting  as  to 
the  day  on  which  the  plaintiff  appeared  before  the  defendant. 

The  defendant  had  two  commissions,  both  under  the  Great  Seal  of  Can- 
ada and  both  dated  the  31st  August,  1908:  by  one  he  was  appointed  a 
Commissioner  under  Part  III.  of  the  Criminal  Code  for  the  Provisional 
Judicial  Districts  of  Algoma  and  Nipissing,  lying  within  twenty  miles 
on  each  side  of  the  located  line  of  the  National  Transcontinental  Rail- 
way, including  the  line  itself — a district  proclaimed  as  of  the  1st 
August,  1908,  under  the  provisions  of  Part  III.;  by  the  other  he  was 
appointed  a Commissioner  of  Police  for  the  Provisional  Judicial  Dis- 
tricts of  Algoma  and  Nipissing: — 

Held,  per  Riddell,  J.,  that  there  was  no  reason  why  the  defendant  should 
not  hold  both  commissions  at  the  same  time;  the  latter  commission  was 
under  R.S.C.  1906,  ch.  92,  sec.  2;  and,  by  that  enactment,  the  Governor 
in  Council  has  authority  to  appoint  for  more  than  one  provisional 
judicial  district  in  and  by  the  same  commission. 

Held,  per  Curiam,  that  the  statute  R.S.'C.  1906,  ch.  92,  sec.  3 of  which 
gives  to  Commissioners  of  Police,  for  the  purpose  of  carrying  out  the 
criminal  laws  and  other  laws  of  Canada  only,  all  the  powers  of  Justices 
of  the  Peace  generally.  Police  Magistrates,  and  Stipendiary  Magis- 
trates in  the  same  district,  is  intra  vires  of  the  Dominion  Parliament. 

In  re  Vancini  (1904),  34  S.C.R.  621,  626,  followed. 
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Held,  also,  per  Curiam,  that  the  defendant  was,  therefore,  while  in  the 
exercise  of  his  jurisdiction,  a person  fulfilling  a public  duty,  within 
the  meaning  of  R.S.O.  1897,  ch.  88,  sec.  1,  and  entitled,  under  sec.  1 
(2)  and  sec.  14,  to  notice  of  action. 

Semble,  per  Riddell,  J.,  that  the  bona  fides  and  honest  belief  of  the 
defendant  that  he  was  within  the  class  of  persons  mentioned  in  sec.  1 
of  ch.  88,  would  not  avail  to  protect  him  if  in  law  and  in  fact  he  was 
not;  nor  would  the  position  of  the  defendant  be  bettered  by  the  fact 
that  his  commission  was  authorised  by  legislation,  if  that  legislation 
were  ultra  vires,  or  if  he  acted  under  an  unconstitutional  statute. 

Held,  per  Riddell,  J.,  that,  although  there  is  no  power  to  issue  a search 
warrant  or  seize  liquor  without  the  oath  or  affirmation  required  by 
sec.  613  of  the  Criminal  Code,  as  amended  by  6 & 7 Edw.  VII.  ch.  9, 
sec.  4,  and  although  the  seizure  was  made  without  any  oath  or  affirma- 
tion or  search  warrant,  there  was  no  cause  of  action  against  the  de- 
fendant for  that  irregularity,  for  he  gave  no  direction  to  seize;  but, 
the  liquor  having  been  seized  under  sec.  6 of  that  Act,  the  constable 
acted  properly  in  conveying  the  plaintiff  before  the  defendant;  and  the 
plaintiff  appearing  before  the  defendant  and  raising  no  objection,  the 
defendant  had  jurisdiction  to  try  him;  and,  even  if  the  proceedings 
were  wholly  void,  he  was  entitled  to  notice  of  action;  it  was  clear 
that  the  defendant  was  acting  in  his  capacity  as  a magistrate,  and 
there  was  no  necessity  for  leaving  the  matter  to  the  jury. 

The  defendant  directed  the  Chief  of  Pplice  to  dispose  of  the  liquor  “as 
was  usually  done” — and  that  apparently  was  to  destroy  part  and  give 
part  to  the  hospitals: — 

Held,  per  Riddell,  J.,  that  this,  being  contrary  to  sec.  614  of  the  Crim- 
inal Code,  as  amended  by  6 & 7 Edw.  VII.  ch.  9,  was  done  without 
jurisdiction,  and  was  a conversion  of  the  liquor;  but  on  this  head  the 
plaintiff  could  prove  no  damage,  for  the  liquor  had  to  be  destroyed  in 
any  case;  and,  although  a jury  might  find  that  the  defendant  had  not 
in  this  respect  acted  in  his  official  capacity,  a new  trial  should  not  be 
granted  in  order  that  the  plaintiff  might  recover  nominal  damages. 

Held,  per  Clute,  J.,  as  to  the  disposition  of  the  liquor,  that  the 
plaintiff  had  shewn  no  damage;  the  forfeiture  and  destruction  of  the 
liquor  were  acts  within  the  jurisdiction  of  the  defendant  as  Commis- 
sioner, and  in  respect  of  which  he  was  entitled  to  notice  of  action. 

Held,  per  Curiam,  as  to  the  $110,  sued  for  as  money  had  and  received,  that 
the  taking  of  it  was  colore  officii,  and  as  to  that  claim  notice  of  action 
was  also  necessary. 

Review  of  the  authorities  upon  this  point. 

The  plaintiff’s  appeal  from  the  judgment  dismissing  the  action  was  dis- 
missed; but,  in  view  of  tke  conduct  of  the  defendant,  without  costs. 


D.  C. 
1911 

Gelleb 

v. 

Lotjghbin, 


An  appeal  by  the  plaintiff  from  the  judgment  of  His  Honour 
Judge  Valin,  Judge  of  the  District  Court  of  the  District  of 
Nipissing,  dismissing  the  action,  which  was  brought  for  money 
had  and  received  and  for  damages,  upon  the  facts  stated  in  the 
judgments. 

May  1.  The  appeal  was  in  part  heard  by  a Divisional  Court 
composed  of  Mtjlock,  C.J.Ex.D.,  Clute  and  Riddell,  JJ. 

May  2.  The  argument  (by  consent  of  counsel)  was  con- 
cluded before  a Court  composed  of  two  Judges  only,  Clute 
and  Riddell,  JJ.,  the  Chief  Justice  being  unavoidably  absent. 

J.  B.  Mackenzie , for  the  plaintiff. 

J.  M.  Ferguson,  for  the  defendant. 
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The  arguments  and  authorities  cited  are  sufficiently  re- 
ferred to  in  the  judgments. 

Geller 

V. 

Loughrin. 

May  11.  Riddell,  J.: — The  plaintiff  is  a merchant,  residing 
in  Cochrane;  in  September,  1909,  he  was  in  Toronto,  having 
gone  there  to  be  married,  and  he  bought  some  $43  worth  of 
whisky  and  gin  for  the  purpose  (as  he  says)  of  celebrating  his 
marriage  in  Cochrane  with  his  friends  and  customers.  He 
directed  the  vendors  to  send  the  liquor  from  Toronto  to  him 
by  express  at  Cochrane.  It  was  so  shipped,  and  it  arrived  at 
Cochrane  a few  days  after  the  plaintiff,  who  seems  to  have  thought 
he  was  acting  lawfully,  since  he  told  Clark,  the  constable,  what 
he  had  done.  Some  four  or  five  days  after  the  plaintiff  reached 
home,  Clark  came  to  him  and  told  him  that  the  defendant  wanted 
to  see  him  at  the  court.  The  defendant  is  a Commissioner  of 
Police,  appointed  under  the  authority  of  R.S.C.  1906,  ch.  92, 
with  two  commissions,  which  will  be  referred  to  more  particu- 
larly at  a later  stage. 

The  liquor  intended  for  the  marriage  feast  had  apparently 
been  seized  at  the  station.  The  defendant,  upon  the  plaintiff’s 
appearing  before  him  at  the  court-house,  took  out  a paper  and 
told  him  he  would  have  to  pay  a fine,  as  this  was  the  second 
offence,  and  that,  unless  he  paid  the  fine  the  same  day,  he  would 
go  six  months  to  North  Bay,  i.e.,  to  gaol.  The  first  conviction 
seems  to  have  been  for  keeping  cider,  and  it  was  quashed  by 
the  Chancellor — see  Rex  v.  Palangio  (1909),  1 O.W.N.  26 — 
perhaps  on  the  same  day,  the  23rd  September,  as  the  proceedings 
now  under  consideration,  though  the  defendant  says  (and  this 
is,  I think,  the  fact),  that  these  were  taken  on  the  4th  October. 

There  was  no  information,  no  summons,  no  charge  laid  or 
read,  no  formal  conviction,  no  record  of  any  kind,  except  an 
entry  in  the  returns-book.  A fine,  $100,  was  demanded,  with 
$10  costs — not  because  the  costs  were  in  fact  $10,  but  because 
the  defendant  always  fixed  the  costs  at  that  amount.  “I  just 
tax  them  all  $10  each  costs,  I had  a set  tariff,  and  no  one  ever 
disputed  the  costs  before,”  he  says. 

Under  these  circumstances,  it  is  not  to  be  wondered  at  that 
the  plaintiff  paid  the  $110,  as  he  did,  rather  than  go  to  gaol  for 
six  months.  The  defendant  told  the  Chief  of  Police,  Shields, 
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“to  take  the  liquor  and  dispose  of  it  as  was  usually  done.”  It 
does  not  appear  what  became  of  the  liquor,  nor  does  the  defen- 
dant seem  to  have  paid  any  further  attention  to  it.  Notice 
of  motion  to  quash  the  conviction  was  served  upon  him;  the 
matter  came  on  several  times  before  the  Court,  counsel  for  the 
defendant  asking  for  an  enlargement;  and  finally  the  defen- 
dant stated  that  there  were  no  papers;  and  my  brother  Clute 
considered  that  no  order  could  be  made.  The  return  made 
reads  thus:  “There  is  no  papers.  I convicted  under  secs.  614, 
615,  and  150,  Criminal  Code.” 

This  action  was  brought  in  the  County  Court  of  the  County 
of  York,  23rd  March,  1910;  the  statement  of  claim  setting  out 
that  the  defendant  on  the  23rd  September,  1909,  assumed  to 
convict  the  plaintiff  as  for  a second  offence,  etc.,  and  imposed 
a fine  of  $100  and  $10  for  costs,  which  the  plaintiff  paid  under 
duress;  that  the  defendant  had  previously  caused  the  plaintiff 
to  be  apprehended  by  a constable  and  brought  before  him  to 
answer  a supposed  charge,  etc.;  that  the  plaintiff,  in  order  to 
vacate  whatever  adjudication  the  defendant  made,  was  put  to 
large  costs;  that  the  defendant  seized  and  caused  to  be  destroyed 
a quantity  of  liquor  of  the  plaintiff’s  of  about  the  value  of  $60; 
“and  the  plaintiff  claims  from  the  defendant  the  return  of  the 
fine  and  costs  before-mentioned,  as  money  had  and  received 
by  the  defendant  to  and  for  the  use  of  the  plaintiff,  and  a further 
sum,  not  to  exceed  in  the  whole  the  jurisdiction  of  a County  or 
District  Court,  for  damages  in  respect  of  the  grievances  men- 
tioned,” etc.,  etc. 

The  defendant  says  that,  if  he  did  convict  the  plaintiff,  which 
he  does  not  admit,  he  did  so  under  the  Statutes  of  Canada,  1907, 
ch.  9 (“An  Act  to  amend  the  provisions  of  the  Criminal  Code 
respecting  the  preservation  of  the  peace  in  the  vicinity  of  public 
works”);  that  the  plaintiff  incurred  the  costs  uselessly  and  volun- 
tarily; and  that,  if  he  destroyed  the  liquor,  which  he  does  not 
admit,  he  was  justified  in  doing  so. 

The  case  was  tried  in  the  District  Court  at  North  Bay  on 
the  23rd  November,  before  His  Honour  Judge  Valin  and  a jury. 
At  the  close  of  the  plaintiff’s  case  the  learned  Judge  allowed  an 
amendment  to  set  up  R.S.O.  1897,  ch.  88,  sec.  8.  It  appeared 
that  no  notice  of  action  had  been  given;  and,  the  learned  Judge 
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considering  that  the  defendant  was  entitled  to  a nonsuit,  Mr. 
Mackenzie,  counsel  for  the  plaintiff,  insisted,  before  motion  for 
nonsuit  made,  that  the  question  of  the  defendant’s  bona  fides 
should  be  submitted  to  and  passed  upon  by  the  jury,  as  affecting 
his  right  to  notice  of  action  and  the  related  protection  of  the 
statute.  Mr.  Browning,  counsel  for  the  defendant,  moved  for 
a nonsuit,  and  referred  to  sec.  615  of  the  Criminal  Code. 

His  Honour:  “The  plaintiff  will  have  the  choice  of  nonsuit 
or  judgment  for  the.  defendant.  Apparently,  by  the  plaintiff’s 
statement  of  claim,  this  action  seems  to  be  one  by  a merchant 
against  another  merchant,  but  virtually  it  is  an  action  by  the 
plaintiff  against  the  defendant  as  Commissioner,  to  recover 
money  paid  under  a conviction  alleged  to  be  illegal.  The  de- 
fendant is  entitled  to  the  protection  of  secs.  618  and  1149  of 
the  Criminal  Code,  and  to  the  protection  of  the  provisions  of 
R.S.O.  1897,  ch.  88. 

“I  find:— 

“1.  That  the  plaintiff  does  not  allege  in  his  statement  of 
claim  that  the  act  of  the  defendant  was  done  maliciously  and 
without  reasonable  and  probable  cause. 

“2.  That  no  notice  in  writing  of  the  intended  action  was 
served  on  the  defendant. 

“3.  That  the  action  was  not  commenced  within  six  months 
next  after  the  act  complained  of  was  committed. 

“Judgment  of  nonsuit  with  costs  to  the  defendant  on  the 
District  Court  scale.” 

The  finding  that  the  action  was  not  commenced  within  six 
months  rests  upon  the  evidence  of  the  plaintiff  himself,  that 
he  thought  the  proceedings  were  on  the  23rd  September,  1909 — 
as  I have  said,  the  defendant  dates  it  the  4th  October,  1909. 

Judgment  was  in  fact  entered  dismissing  the  action  with 
costs — quite  properly:  Con.  Rule  779. 

The  plaintiff  now  appeals. 

The  appeal  was  argued  at  very  great  length,  after  having 
been  adjourned  that  the  Minister  of  Justice  and  the  Attorney- 
General  for  this  Province  might  have  an  opportunity  of  being 
heard:  Ontario  Judicature  Act,  sec.  60.  We  have  not  had 
the  advantage  of  argument  on  behalf  of  either  the  Minister  of 
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Justice  or  Attorney-General,  and  must  dispose  of  the  case  with-  1}'  u 
out  such  assistance.  1911 

In  respect  of  the  causes  of  action  having  arisen  more  Gelleb 
than  six  months  before  action  brought,  it  was  contended  for  loughrin. 
the  defendant  that  the  Criminal  Code,  sec.  1149,  gave  a complete 
defence.  I do  not  think  the  learned  Judge  should  have  found, 
as  he  apparently  did,  that  the  conviction  was  more  than  six  months 
before  the  teste  of  the  writ.  The  plaintiff  does,  indeed,  say: 

“I  guess  he  (i.e.,  the  defendant)  came  up  about  the  22nd;”  and, 
again,  that  he  appeared  before  the  defendant  “on  the  21st  of 
22nd;”  but  the  defendant,  in  an  affidavit  adduced  in  evidence 
against  him  at  the  trial,  fixes  the  date  as  the  3rd  and  4th  October 
(he  also,  in  his  examination  for  discovery,  more  than  once  makes 
the  same  assertion,  though  the  plaintiff’s  counsel,  for  some  reason, 
did  not  read  this  part  of  the  examination  at  the  trial).  Even 
on  the  evidence  adduced  at  the  trial,  the  learned  Judge,  except 
by  consent,  should  not  have  taken  that  point  from  the  jury  and 
passed  upon  it  himself. 

As  to  the  notice  of  action,  it  is,  of  course,  clear  law  that  no 
notice  of  action  is  necessary  unless  some  statute  so  prescribes  in 
plain  terms.  The  statute  which  must  be  relied  upon  in  this 
regard  by  the  defendant  is  R.S.O.  1897,  ch.  88,  secs.  1 (2),  8, 

14 — since  the  Dominion  statute  does  not  make  notice  of  action 
a prerequisite,  as  it  does  the  bringing  of  the  action  within  six 
months:  Criminal  Code,  sec.  1149. 

It  will  accordingly  be  necessary  to  consider  whether  the  de- 
fendant comes  within  any  of  the  classes  of  persons  named  in 
the  Ontario  statute.  It  is  too  clear  for  argument  that  the  Ontario 
Legislature  had  the  right  to  pass  such  legislation;  the  right  to 
bring  an  action  at  all  being  a civil  right:  Florence  Mining  Co. 
v.  Cobalt  Lake  Mining  Co.  (1909),  18  O.L.R.  275,  at  p.  292;  Smith 
v.  City  of  London  (1909),  20  O.L.R.  133,  at  p.  138. 

The  position  of  the  defendant  is  now  to  be  considered. 

The  two  commissions  produced  are  both  under  the  Great 
Seal  of  Canada  and  bear  date  the  31st  August,  1908;  the  one 
is  to  the  defendant  appointing  him  a Commissioner  under  Part 
III.  of  the  Criminal  Code  for  the  Provisional  Judicial  Districts 
of  Algoma  and  Nipissing,  lying  within  twenty  miles  on  each 
side  of  the  located  line  of  the  National  Transcontinental  Rail- 
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way,  including  the  line  itself — this  district  had  been  proclaimed 
as  of  the  1st  August,  1908,  under  the  provisions  of  Part  III. 
The  other  commission,  recorded,  indeed,  on  an  earlier  folio  than 
that  just  mentioned,  but  of  the  same  date,  appointed  the  de- 
fendant a Commissioner  of  Police  for  the  Provisional  Judicial 
Districts  of  Algoma  and  Nipissing.  The  Court  differently  con- 
stituted considered  that  there  was  no  reason  why  the  defendant 
should  not  hold  both  commissions  at  the  same  time;  and  to 
that  opinion  I adhere,  on  further  consideration.  There  is 
nothing  inconsistent  in  law  or  in  fact  in  the  two  commissions. 
The  former  is  authorised  by  the  Criminal  Code  at  least  by  im- 
plication: secs.  142  (6),  144,  145,  149 — the  duties  of  a Com- 
missioner under  this  part  of  the  Dominion  legislation  are  not 
extensive,  and  are  unnecessary  to  be  here  considered.  The 
latter  commission  is  under  R.S.C.  1906,  ch.  92,  which  (sec.  2) 
authorises  the  Governor  in  Council  to  appoint  a Commissioner 
or  Commissioners  of  Police  ( inter  alia ) within  any  provisional 
judicial  district  in  Ontario.  We  have  held  upon  a previous 
occasion  that  this  authorises  the  Governor  in  Council  to  appoint 
for  more  than  one  provisional  judicial  district  in  and  by  the 
same  commission;  and  to  that  opinion  I adhere.  Section  3 
gives  to  Commissioners  of  Police,  “for  the  purpose  of  carrying 
out  the  criminal  laws  and  other  laws  of  Canada  only  . 
all  the  powers  ...  of  Justices  of  the  Peace  generally 
. Police  Magistrates  of  cities  . . . and  . . . 

Stipendiary  Magistrates  in  the  same  district.  . . .”  If  this 

legislation  be  valid,  it  is  plain  that  the  defendant  was,  while  in 
the  exercise  of  his  jurisdiction,  a person  “ fulfilling  a public  duty,” 
within  the  meaning  of  R.S.O.  1897,  ch.  88,  sec.  1;  and,  there- 
fore, under  sec.  1 (2)  and  sec.  14,  entitled  to  notice  of  action. 
But  it  is  argued  that  the  legislation  (R.S.C.  ch.  92)  is  ultra  vires 
the  Dominion,  and  that,  consequently,  the  defendant  does  not 
come  within  the  protection  of  the  Act. 


I entirely  assent  to  the  proposition  that  the  bona  fides  and 
honest  belief  of  the  defendant  that  he  was  within  the  class  of 
persons  mentioned  would  not  avail  to  protect  him  if  in  law  and 
in  fact  he  was  not:  Jones  v.  Williams  (1825),  3 B.  & C.  762; 
Hughes  v.  Buckland  (1846),  15  M.  & W.  346,  per  Parke,  B.,  at 
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p.  356.  And  many  other  cases  may  be  cited,  most  of  them 
to  be  found  in  Archbold’s  Q.B.  Practice. 

Nor  is  the  position  of  the  defendant  bettered  by  the  fact 
that  the  commission  under  which  he  acts  is  authorised  by  legis- 
lation, if  such  legislation  is  ultra  vires  and  therefore  void,  or  if 
he  acts  under  an  unconstitutional  statute:  Fisher  v.  McGirr 
(1854),  1 Gray  (Mass.)  121;  Kelly  v.  Bemis  (1855),  4 Gray  (Mass.) 
83;  Ely  v.  Thompson  (1820),  3 A.K.  Marshall  (Ky.)  981  (70). 

But  such  is  not  the  case  here.  The  Supreme  Court  of  Canada, 
in  In  re  Vancini  (1904),  34  S.C.R.  621,  at  p.  626,  adopts  Mr. 
Lefroy’s  statement  of  the  law:  “The  Dominion  Parliament  can, 
in  matters  within  its  sphere,  impose  duties  upon  any  subjects 
of  the  Dominion,  whether  they  be  officials  of  provincial  Courts, 
other  officials,  or  private  citizens.”  We  are  thus  given  a rule 
of  interpretation  as  to  the  powers  of  the  Dominion,  which  is 
wholly  satisfactory,  and  I think  we  should  adopt  it.  The  de- 
fendant could  lawfully  and  validly  have  conferred  upon  him  the 
powers  and  duties  mentioned  in  the  statutes;  and,  while  he  was 
not  and  could  not  legally  call  himself  a Justice  of  the  Peace  or 
Police  Magistrate,  he  could  exercise,  in  matters  within  the  sphere 
of  Dominion  legislation,  all  the  powers  of  a Justice  of  the  Peace 
or  Police  Magistrate.  There  are  many  instances  of  such  powers 
being  granted  to  officers  appointed  by  the  Governor  in  Council: 
e.g.,  in  the  case  of  Government  vessels,  R.S.C.  ch.  Ill;  game, 
R.S.C.  ch.  151,  secs.  20,  21,  32  (c),  ( d ),  making  officers  of  the  Royal 
North-West  Mounted  Police  and  game  guardians  trial  “authori- 
ties;” Extradition,  R.S.C.  ch.  155,  sec.  9;  Corrupt  Practices, 
R.S.C.  ch.  8,  sec.  3 (e);  Fisheries,  R.S.C.  ch.  45,  secs.  45,  55, 
56,  sqq. — I do  not  need  further  to  particularise.  This  does  not 
prove  the  constitutionality  of  such  legislation,  but  it  shews  the 
understanding  of  the  Parliament — and,  as  the  rights  have  not 
been  questioned,  it  shews  that  the  interpretation  placed  upon 
the  British  North  America  Act  by  Provincial  Legislatures  has 
not  been  adverse  to  the  power  of  the  Dominion.  That  the 
Parliament  of  Canada  had  the  power  to  pass  sec.  143  of  the 
Criminal  Code  is  too  clear  for  argument — that  a proclamation 
was  issued  accordingly  covering  the  locus  is  proved  by  the  Official 
Gazettes;  and  both  the  District  Court  and  we  are  bound  to  take 
judicial  cognizance  of  it:  Code,  sec.  143  (4).  That  the  Parlia- 
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ment  of  Canada  had  the  power  to  make  the  possession  of  liquor 
in  the  proclaimed  district  a crime  is,  also,  too  clear  for  argument — 
it  is  no  more  an  interference  with  the  powers  of  the  Province 
as  to  the  liquor  traffic  than  making  the  sale  of  cigarettes  or  the 
chewing  of  tobacco  a crime  would  be  an  interference  with  the 
proper  powers  of  the  Province:  Regina  v.  Wason  (1890),  17  A.R. 
221;  Regina  v.  Hart  (1891),  20  O.R.  611,  614;  Regina  v.  Stone 
(1892),  23  O.R.  46. 

It  was  the  right  and  duty  of  the  defendant  to  try  any  one 
charged  with  an  offence  under  sec.  150,  as  provided  by  sec.  151. 

Section  613  of  the  Code,  as  amended  by  6 & 7 Edw.  VII. 
ch.  9,  sec.  4,  directs  a Commissioner  to  issue  a search  warrant 
to  seize  liquor,  upon  the  oath  or  affirmation  of  any  person;  but 
no  power  is  given  to  issue  such  warrant  or  seize  such  liquor  with- 
out such  oath  or  affirmation,  and  none  seems  to  have  been  made 
here.  But  it  is  not  contended  that  the  defendant  gave  any 
direction  to  seize  the  liquor;  so  that  there  is  no  cause  of  action 
against  the  defendant  in  respect  of  that  irregularity,  if  it  be 
one.  The  liquor  was  seized  a few  days  before  the  defendant 
came  to  Cochrane,  apparently  under  6 & 7 Edw.  VII.  ch.  9,  sec. 
6,  and  taken  and  kept  at  the  Police  Commissioner’s  office  until 
the  defendant  came  up.  No  search  warrant  seems  to  have  been 
issued  at  all. 

Section  614,  as  amended,  provides  that  the  owner,  etc.,  of 
the  liquor  seized  shall  be  brought  before  the  Commissioner  who 
issued  the  search  warrant.  No  search  warrant  having  been 
issued  apparently,  but  the  liquor  having  been  seized  under  6 & 
7 Edw.  VII.  ch.  9,  sec.  6,  the  constable  acted  properly  in  convey- 
ing the  plaintiff  before  the  defendant.  At  all  events,  even  if 
an  information  should  regularly  have  been  sworn  out,  the  plain- 
tiff appearing  before  the  magistrate  and  not  raising  any  objec- 
tion, all  objection  upon  the  ground  of  want  of  information  or 
summons  must  go  by  the  board — even  if,  as  does  not  seem  to 
have  been  the  case,  the  defendant  directed  him  so  to  be  brought : 
Paley  on  Summary  Convictions,  8th  ed.,  pp.  104,  105,  and  cases 
cited.  The  defendant  would  be,  it  is  plain,  acting  within  his 
jurisdiction  in  trying  the  plaintiff,  if  he  did  try  him — it  is  an 
abuse  of  the  word  to  call  what  took  place  (assuming  the  plain- 
tiff’s account  to  be  correct)  a trial  at  all,  in  the  modern  sense  of 
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the  word,  but  it  is  not  unlike  what  we  read  in  the  older  volumes 
of  the  State  Trials.  However  that  may  be,  it  is  not  enough  to 
deprive  a magistrate  of  the  right  to  notice  of  action  that  he  has 
acted  irregularly  or  that  he  has  acted  even  contrary  to  natural 
justice — if  he  had  jurisdiction  over  the  subject-matter  and  the 
plaintiff  in  reference  to  the  subject-matter,  even  though  the 
conviction  and  all  the  proceedings  are  wholly  void,  he  is  entitled 
to  notice  of  action  if  he  was  in  fact  acting  in  his  official  capacity 
as  a magistrate:  Haacke  v.  Adamson  (1864),  14  C.P.  201,  and 
many  other  cases,  which  are  well  known. 

No  doubt,  if  there  were  any  question  as  to  whether  the  defen- 
dant was  acting  in  the  discharge  of  his  duty,  it  should  be  left 
to  the  jury  to  find  the  fact.  For  example,  where  the  defen- 
dants had  the  plaintiff  brought  in  custody  before  them  under 
circumstances  which  indicated  that  the  real  purpose  was  to 
compel  the  plaintiff  to  make  satisfaction  for  a wrong  committed 
by  him  through  negligence  and  not  criminally,  the  jury  were 
properly  asked  if  the  defendants  were  acting  as  peace  officers 
or  as  interested  parties:  Cusick  v.  McRae  (1853),  11  U.C.R.  509. 

If  a Justice  of  the  Peace  act  “ professedly  as  a Justice,  using 
the  forms  of  proceeding  in  that  character,  and  yet  do  that  which 
he  is  fully  conscious  he  has  neither  power  nor  authority  to  do, 
but  which  under  the  influence  of  sinister  motives  he  is  resolved 
to  do,”  he  is  not  entitled  to  the  protection  of  the  statute:  Neill 
v.  McMillan  (1866),  25  U.C.R.  485,  at  p.  491.  See  also  Allen 
v.  McQuarrie  (1879),  44  U.C.R.  62,  and  the  cases  cited:  Friel 
v.  Ferguson  (1865),  15  C.P.  584;  Kine  v.  Evershed  (1847),  10  Q. 
B.  143;  Cox  v.  Reid  (1849),  13  Q.B.  558;  and  others. 

But,  where  it  is  clear  that  the  defendant  was  acting  in  his 
capacity  as  a magistrate,  and  a finding  by  the  jury  to  the  con- 
trary would  not  be  upheld  for  want  of  evidence,  or  because  there 
is  but  an  adminiculum  of  evidence  ( Giblin  v.  McMullen  (1868), 
L.R.  2 P.C.  317),  there  is  no  necessity  for  leaving  the  matter 
to  the  jury — the  Judge  may  and  should  himself  decide:  Bross  v. 
Huber  (1859),  18  U.C.R.  282. 

In  the  present  case  there  can  be  no  pretence  that  the  defen- 
dant did  not  intend  to  act  or  did  not  act  as  a magistrate— and, 
consequently,  he  was  entitled  to  notice  of  action,  so  far  as  the 
statute  R.S.O.  ch.  88  provides. 


D.  C. 
1911 

GrELLER 

V. 

Loughrin. 

Riddell,  J. 


28 


ONTARIO  LAW  REPORTS. 


[VOL. 


D.  C. 
1911 

Geller 

v. 

Loughrin. 

Riddell,  J. 


As  to  certain  of  the  causes  of  action  the  protection  of  the 
statute  clearly  extends. 

Any  damage  occasioned  by  the  plaintiff  being  brought  before 
the  defendant  to  be  dealt  with  would,  if  the  defendant  were 
responsible  for  this  at  all — and  this  does  not  appear — be  for  an 
act  “ done  by  him  in  the  execution  of  his  duty/’  within  the  meaning 
of  the  statute — and  notice  of  action  is  necessary. 

The  same  remarks  apply  to  any  general  damage. 

As  to  the  liquor,  there  is  no  evidence  that  this  was  sold  and 
the  proceeds  received  by  or  for  the  defendant;  so  that  the  tort — 
if  there  was  one — cannot  be  waived  and  an  action  for  money  had 
and  received  based  thereon,  even  if  waiving  the  tort  and  suing 
for  money  had  and  received  would  better  the  plaintiff’s  case, 
as  it  would  not:  Waterhouse  v.  Keen( 1825),  4 B.&C.  200,  211. 

Section  614,  as  amended  by  the  Act  of  1907,  prescribes  the 
duty  of  the  Commissioner  upon  being  satisfied  that  the  pro- 
visions of  the  law  have  been  violated — “it  shall  be  declared 
forfeited  . . . and  shall  be  destroyed  by  authority  of 

the  written  order  to  that  effect  of  the  Commissioner 
and  in  his  presence  or  in  the  presence  of  some 

person  appointed  by  him ” What  was  done 

was,  if  a tort,  conversion  of  the  liquor  - — an  act — and, 
as  I think  I should,  sitting  as  a jury,  find,  done  by  the  defendant 
in  his  capacity  of  Commissioner.  But  he  had  no  jurisdiction 
to  deal  with  it  as  he  did — he  knew  the  law,  as  he  had  read  the 
section — and,  instead  of  following  what  he  must  have  known  to 
be  the  proper  course,  he  contented  himself  with  giving  a verbal 
direction  to  the  Chief  of  Police  to  “dispose  of  it  as  was  usually 
done” — and  that  apparently  was  to  destroy  part  and  give  part 
to  the  hospitals.  Nevertheless,  I do  not  think,  in  the  absence 
of  any  other  evidence  and  the  absence  of  any  suggestion  of  any 
benefit  to  the  defendant,  that  I would,  sitting  as  a jury,  find 
that  the  defendant,  when  acting  thus,  acted  outside  of  his  capacity 
as  a magistrate.  He  had  to  deal  with  the  liquor — and  it  may 
be  that  what  he  did  was  a m'ere  careless  and  negligent  way  of 
doing  what  he  considered  his  duty  as  a Commissioner.  But, 
in  my  view,  a jury  would  be  amply  justified  in  considering  and 
finding  that  he  was  not  acting  in  such  capacity — that  he  was 
acting  thus  to  benefit  hospitals,  etc.,  etc. — in  the  words  of  the 
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cases,  that  he  was  not  acting  under  a fair  and  reasonable  sup- 
position that  he  was  performing  a public  duty.  In  such  a case, 
the  jury  so  finding,  the  law  is  clear  that  notice  is  not  required; 
and  the  cases  already  mentioned  establish  that  the  plaintiff  has 
the  right  to  have  the  matter  submitted  to  a jury. 

A new  trial,  then,  should  be  ordered  if  such  a finding  were 
material.  But,  so  far  as  this  claim  is  concerned,  the  plaintiff 
can  prove  no  damage — the  liquor  had  to  be  destroyed  in  any 
case;  and  it  cannot  matter  that  it  was  destroyed  in  one  way 
rather  than  the  other.  The  most  he  could  be  entitled  to  would 
be  nominal  damages;  and  a new  trial  is  not  granted  simply 
that  the  plaintiff  may  receive  nominal  damages. 

As  to  the  $1 10,  the  action  is  for  money  had  and  received. 

In  McLeish  v.  Howard  (1878),  3 A.R.  503,  Patterson,  J.A., 
delivering  the  judgment  of  the  Court,  says  (p.  509):  “in  Dale 
v.  Cool , 6 C.P.  544,  it  was  decided  that  no  notice  is  required  in 
an  action  for  money  had  and  received.”  But  this  general  state- 
ment must  be  read  in  connection  with  the  cases. 

Dale  v.  Cool  (1856),  6 C.P.  544,  was  an  action  against  the 
bailiff  of  a Division  Court  for  the  balance  remaining  in  his  hands 
after  satisfying  the  claim  of  the  judgment  creditor  of  the  in- 
testate from  the  sale  of  goods  of  the  intestate  sold  after  seizure 
by  the  bailiff.  It  was  held  that  no  notice  of  action  was  neces- 
sary, of  course  on  the  ground  that  the  retention  of  money  which 
had  in  the  first  instance  come  rightfully  to  the  hands  of  defen- 
dant as  bailiff  was  not  an  act.  This  case  followed  an  English 
case,  Charrington  v.  Johnson  (1845),  13  M.  & W.  856,  in  which 
the  defendant  as  bailiff  retained  money,  the  surplus  from  the 
sale  of  goods  for  rates. 

In  McLeish  v.  Howard,  3 A.R.  503,  the  plaintiff  had 
recovered  judgment  in  a Division  Court  against  one  R.;  he 
directed  the  defendant,  the  clerk  of  that  Court,  to  send  a tran- 
script to  another  Division  Court,  which  he  did — the  defendant 
received  a cheque  to  pay  part  of  the  debt,  but  neglected  to  present 
it,  and  the  makers  of  the  cheque  became  insolvent.  The  Court 
of  Appeal  held  that  the  cheque  was,  in  effect,  a payment  of  money, 
and  “the  money  . . . paid  ...  to  the  defendant 

. . . . must  ...  be  held  to  have  been  received  by  the 

defendant,  and  . . . undoubtedly  received  to  the  plaintiffs 
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use:”  p.  509.  It  was  accordingly  held,  in  an  action  for  money 
had  and  received,  that  notice  of  action  was  not  necessary. 

Some  English  cases  may  be  looked  at. 

In  Irving  v.  Wilson  (1791),  4 T.R.  485,  the  defendants,  excise 
officers,  seized  goods  belonging  to  the  plaintiff,  and  demanded 
and  received  money  from  the  plaintiff  for  their  release.  An 
action  was  brought  for  money  had  and  received.  Lord  Kenyon, 
C.J.,  says  (p.  486):  “There  was  no  pretence  for  making  a 

seizure;  and  it  was  highly  improper  in  the  officers  to  take  the 
money.  If  goods  liable  to  a forfeiture  be  forfeited,  the  officer  is 
to  seize  them  for  the  King.  . . Here  the  defendants  took  the 

money  under  circumstances  which  could  by  no  possibility  justify 
them.  . . .”  And  Grose,  J.  (p.  487):  “If  an  officer  seize 

goods  as  forfeited,  he  does  it  colore  officii:  but  if  he  take  money 
for  delivering  up  the  goods,  there  is  no  pretence  to  say  that  that 
is  done  colore  officii)  . . in  an  action  of  trespass,  or  tort, 

the  officers  are  entitled  to  notice  under  the  23  Geo.  III.  ch. 
70,  sec.  30;  because  they  ought  to  have  an  opportunity  of  ten- 
dering amends:  but  that  Act  does  not  extend  to  an  action  of 
assumpsit*.” 

Umphelby  v.  McLean  (1817),  1 B.  & Aid.  42,  apparently  is 
like  Dale  v.  Cool — but  I cannot  be  sure  whether  the  complaint 
is  that  the  bailiffs  retained  too  much  out  of  the  proceeds  of  the 
sale,  or  “extorted”  money.  The  Court  held  that  the  non-pay- 
ment back  was  not  an  act  done  or  fact  committed,  and  held  no 
notice  of  action  necessary. 

In  Morgan  v.  Palmer  (1824),  2 B.  & C.  729,  the  defendant, 
a Justice  of  the  Peace,  who  was  also  Mayor,  received  a fee  for 
granting  a license  to  a publican,  claiming  immemorial  custom: 
the  Court  held  that  the  object  of  the  statute  was  to  protect 
Justices  accidentally  committing  an  error  in  the  discharge  of 
their  official  duties,  and  not  where  the  thing  done  is  for  their 
own  personal  benefit — that  Justices  had  a public  duty  to  per- 
form, and  had  no  right  to  any  remuneration  for  it,  and  conse- 
quently, as  the  fee  could  not  possibly  have  been  received  or 
taken  colore  officii,  no  notice  of  action  was  necessary.  “If  the 
money  had  been  taken  by  persons  in  the  execution  of  their  duty 
as  Justices,  as  for  instance  upon  a conviction,  then  the  case  of 
Greenway  v.  Hurd  would  have  applied,  and  notice  would  have 
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been  necessary:”  per  Holroyd,  J.,  at  p.  737.  Abbott,  C.J., 
says  (p.  734):  “If  it  were  equivocal  in  which  capacity  the 

claim  was  made,  then  according  to  the  case  of  Briggs  v.  Evelyn 
(1792),  2 H.B1.  114,  if  the  Act  were  done  colore  officii,  notice  of 
action  must  have  been  given.” 

Greenway  v.  Hurd  (1792),  4 T.R.  553.  The  defendant  was 
collector  of  excise,  who,  in  July,  1785,  had  collected  from  the 
plaintiff  excise  duties  which  had  been  repealed  by  an  Act  re- 
ceiving the  Royal  assent  before  this  date.  The  defendant  had, 
before  action  brought,  paid  over  the  money  to  his  superior  officer. 
The  Court  held  that  the  defendant  had  acted  as  an  officer  of 
the  excise  when  he  received  the  money,  and  the  plaintiff  paid 
it  to  him  in  that  character — and,  consequently,  the  defendant 
was  entitled  to  notice  of  action. 

So,  in  our  own  Courts,  a Registrar,  while  he  is  not  entitled 
to  notice  of  action  in  an  action  for  damages  for  a mere  omission — 
mere  neglect  or  misfeasance:  Harrison  v.  Brega  (1861),  20  U.C.R. 
324;  Ross  v.  McLay  (1876),  40  U.C.R.  83:  is  entitled  to  such 
notice  where  the  action  is  to  recover  back  fees  charged  by  him 
in  excess  of  those  allowed  by  the  statute:  Ross  v.  McLay  (1876), 
40  U.C.R.  87 — the  action  being  for  money  had  and  received. 

It  seems  to  me  that  the  principles  to  be  drawn  from  the  cases 
are  substantially  as  follows: — 

In  an  action  of  assumpsit  for  money  had  and  received  against 
an  officer  within  the  category  of  persons  to  be  protected  by  R.S.O. 
ch.  88,  notice  of  action  may  or  may  not  be  necessary. 

1.  It  is  not  necessary  where  the  defendant  admittedly  re- 
ceived the  money  rightfully  in  the  first  instance,  and  the  only 
complaint  is  the  omission  to  account  and  pay  over.  Dale  v. 
Cool , McLeish  v.  Howard,  Charrington  v.  Johnson,  and  (probably) 
Umphelby  v.  McLean,  are  instances.  There  the  real  cause  of 
complaint  is  not  properly  an  “act  at  all,  but  a wrongful  omission 
— just  as  in  Harrison  v.  Brega. 

Where,  however,  the  real  ground  of  complaint  is  the  taking 
of  the  money  in  the  first  instance,  the  case  may  be  different, 
for  the  taking  is  an  “act.” 

2.  If,  beyond  any  question,  taken  colore  officii,  notice  of 
action  is  necessary:  Ross  v.  McLay  (No.  2)  and  Greenway  v. 
Hurd  are  instances. 
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3.  If,  beyond  question,  not  taken  colore  officii,  although  taken 
by  a magistrate,  etc.,  notice  is  unnecessary  : Morgan  v.  Palmer , 
Irving  v.  Wilson,  etc. 

4.  If  it  be  equivocal  in  what  capacity  the  money  is  taken, 
and  there  be  nothing  more  in  the  case  to  indicate  mala  fides, 
etc.,  the  Court  will  presume  in  favour  of  the  defendant:  Briggs 
v.  Evelyn,  Morgan  v.  Palmer,  etc. 

5.  If  there  be  circumstances  pointing  to  mala  fides,  the  plain- 
tiff is  entitled  to  have  the  matter  passed  upon  by  a jury. 

In  the  present  case  there  can  be  no  possible  question  that 
the  taking  of  this  money  was  done  colore  officii — notice  of  action 
was,  therefore,  necessary. 

I think  the  appeal  fails;  but,  in  view  of  the  conduct  of  the 
defendant,  it  may  well  be  without  costs.  I should  have  been 
fetter  pleased  had  no  costs  been  awarded  in  the  Court  below — 
but  we  do  not  interfere  with  the  learned  Judge’s  discretion. 
No  doubt,  if  all  the  facts  are  brought  to  the  attention  of  the 
Crown,  the  defendant  will  be  obliged  to  make  a proper  return 
of  the  money;  and,  no  doubt,  the  proper  authorities  will  see 
to  it  that  the  plaintiff  receives  back  all  the  money  he  has  paid, 
less  the  proper  amount  of  fine  and  the  proper  amount  of  costs — 
that  is,  the  money  he  never  should  have  been  called  upon  to  pay. 

The  antiquated  practice  requiring  notice  of  action,  which 
has  come  down  from  the  time  of  Geo.  III.,  long  ago  came  to  an 
end  in  England;  and  I am  glad  to  know  that  it  has  received 
its  quietus  in  Ontario  also — and  we  shall  not  have  many  more 
instances  of  this,  which  is  nothing  but  a pitfall  for  ignorant  or 
slipshod  solicitors,  and  never  did  any  real  good. 

Clute,  J.: — The  statement  of  claim  sets  out,  in  effect,  that 
on  the  23rd  September,  1909,  the  defendant  convicted  the  plain- 
tiff as  for  a second  offence  against  the  Statutes  of  Canada,  1907, 
ch.  9,  and  imposed  a fine  upon  the  plaintiff  of  $100,  together 
with  the  sum  of  $10  costs,  which  the  plaintiff  then  and  there, 
under  duress  of  said  conviction,  paid  to  the  said  defendant. 

It  is  further  charged  that  the  defendant  had  previously  caused 
the  plaintiff  to  be  apprehended  by  a constable  of  the  Provisional 
Judicial  District  of  Nipissing  and  brought  before  the  defendant 
to  answer  a charge  of  having  committed  an  offence  under  the 
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said  statute,  and  thereby  did  assault  and  falsely  imprison  the 
plaintiff.  A claim  is  also  made  for  a fruitless  attempt  to  set 
aside  the  conviction,  and  also  for  the  destruction  of  a certain 
quantity  of  liquor  of  the  value  of  $60.  The  plaintiff  claims 
return  of  the  fine  and  costs,  as  money  had  and  received  to  the 
use  of  the  plaintiff,  and  damages  for  the  other  causes  of  action 
above  alleged. 

The  principal  ground  argued  by  Mr.  Mackenzie  was  that 
the  Dominion  statute  R.S.C.  1906,  ch.  92,  was  ultra  vires;  that 
the  commission  under  which  the  defendant  assumed  to  act  was 
void,  as  were  all  proceedings  taken  and  done  in  pursuance  thereof. 

It  has  long  been  settled  law  that  an  Act  such  as  the  one  in 
question  is  within  the  competency  of  the  Dominion  Parliament: 
Valin  v.  Langlois  (1879),  3 S'.  C.  R.  1,  5 App.  Cas. 

115;  Attorney  - General  of  Canada  v.  Flint  (1884),  16 

S.  C.  R.  707;  In  re  Vancini,  34  S.  C.  R.  621.  This 

being  so,  the  defendant  was  entitled  to  notice  of  action,  and 
no  notice  was  given.  There  can  be  no  dispute,  upon  the  evi- 
dence, that  the  defendant  was  acting  and  properly  acting  under 
his  commission,  and  all  that  he  did  was  under  and  by  virtue 
of  that  authority.  This,  in  my  opinion,  affords  a complete 
answer  to  the  plaintiff’s  action. 

It  was  urged  by  Mr.  Mackenzie  that  no  notice  of  action  was 
required  in  respect  of  the  fine  of  $100  imposed  on  the  plaintiff 
and  of  the  costs,  and  that  he  was  entitled  to  recover  the  same 
as  money  had  and  received  for  the  plaintiff’s  use.  I do  not 
think  so.  It  was  money  paid  over  by  virtue  of  the  imposition 
of  an  act  of  the  defendant  while  in  the  discharge  of  his  office. 

With  reference  to  the  destruction  of  the  liquor,  I do  not 
think  the  plaintiff  has  shewn  any  damage.  Under  sec.  614  of 
the  Code,  it  was  the  duty  of  the  officer  seizing  the  liquor  to  bring 
the  same  before  the  Commissioner;  and,  if  it  appears  to  the 
satisfaction  of  the  Commissioner  that  a violation  of  the  Act 
has  been  committed  or  was  intended  to  be  committed  with 
respect  to  the  said  liquor,  it  shall  be  declared  forfeited  and  shall 
be  destroyed. 

In  the  present  case  the  forfeiture  and  destruction  of  the 
liquor  were  also  acts  strictly  within  the  jurisdiction  of  the  de- 
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fendant  as  Commissioner,  and  in  respect  of  which  he  was  en- 
titled to  notice  of  action.  The  statute  6 & 7 Edw.  VII.  ch.  9, 
sec.  6,  expressly  provides  that  ‘ ‘every  officer  appointed  under 
Part  III.  of  the  Criminal  Code,  and  every  constable  appointed 
under  any  law  of  Canada,  may  seize  upon  view  anywhere  with- 
in the  limits  specified  in  any  proclamation  under  the  said  Part  III. 
any  intoxicating  liquor  in  respect  of  which  he  has  reason  to  be- 
lieve that  a violation  of  the  provisions  of  the  said  Part  is  intended, 
and  he  shall  forthwith  convey  any  liquor  so  seized,  together 
with  the  owner  or  person  in  possession  thereof,  before  a Com- 
missioner or  Justice,  who  shall  thereupon  proceed  as  provided 
in  section  614.”  That  was  what  was  done  in  this  case.  The  con- 
stable seized  the  liquor  on  view,  and  brought  the  same  and  the 
plaintiff  before  the  magistrate.  There  is  no  dispute  as  to  the 
owner;  that  was  admitted.  It  was  suggested,  however,  that 
the  two  cases  of  whisky  and  three  cases  of  gin  were  intended  for 
the  marriage  celebration. 

All  the  acts  of  the  defendant  which  formed  the  subject-matter 
of  this  action  were  the  acts  of  the  defendant  as  Commissioner 
while  in  the  exercise  of  his  office;  and,  notice  of  action  not  having 
been  given,  the  plaintiff  cannot  succeed. 

To  mark  the  disapproval  of  the  Court  of  the  conduct  of  the 
defendant  in  not  making  out  a proper  conviction  and  order  for 
the  forfeiture  and  destruction  of  the  liquor,  I think  he  should  be 
deprived  of  the  costs  of  this  appeal. 


Appeal  dismissed  without  costs. 
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[BRITTON,  J.] 

Roman  Catholic  Episcopal  Corporation  of  the  Diocese  of 
Satjlt  Ste.  Marie  v.  Town  of  Sault  Ste.  Marie. 

Assessment  and  Taxes — Exemption — Assessment  Act,  4 Edw.  VII.  ch.  23, 
sec.  5 (2) — Disused  Cemetery — “ Burying  Ground ” — Sale  for  Taxes — 
Right  to  Recover  Redemption  Money. 

A cemetery  maintained  as  such,  though  not  used  for  new  interments,  is  a 
“burying  ground,”  within  the  meaning  of  sec.  5,  sub-sec.  2,  of  the  As- 
sessment Act,  4 Edw.  VII.  ch.  23,  and  is  exempt  from  taxation. 

Money  paid  to  redeem  the  cemetery  after  it  had  been  sold  for  taxes  was 
held,  not  recoverable,  although  the  assessment  should  not  have  been 
made. 

Boulton  v.  United  Counties  of  York  and  Peel  (1865),  25  U.C.R.  21,  fol- 
lowed. 

This  action  was  brought  to  have  it  declared  that  part  of 
lot  25  in  the  first  concession  of  park  lots  in  the  town  of  Sault 
Ste.  Marie,  lying  between  the  southerly  boundary  of  Queen 
street  and  the  southerly  boundary  of  Water  street  produced 
westerly,  which  parcel  of  land  was  known  as  and  called  “the 
old  Roman  Catholic  cemetery,”  was  exempt  from  municipal 
assessment  for  the  purpose  of  taxation;  and  for  repayment  of 
sums  paid  for  taxes,  etc. 

May  9.  The  action  was  tried  before  Britton,  J.,  without 
a jury,  at  Sault  Ste.  Marie. 

V . MacNamara,  for  the  plaintiff. 

J.  L.  O’Flynn,  for  the  defendants. 

May  16.  Britton,  J.: — The  contention  of  the  plaintiff  is 
that  this  land  is  a “burying  ground,”  within  the  meaning  of 
the  Assessment  Act  in  force  in  1900,  and  within  the  meaning  of 
sec.  5,  sub-sec.  2,  of  ch.  23,  4 Edw.  VII.  (1904).  This  sub-section 
exempts  from  real  property  in  the  Province  of  Ontario,  liable  to 
taxation,  “every  place  of  worship  and  land  used  in  connection 
therewith,  churchyard  or  burying  ground.”  This  land  was 
assessed  for  the  years  1901,  1903,  and  1908.  For  the  arrears 
of  taxes  for  those  years  (1901,  1903,  1908)  the  land  was  sold 
on  the  14th  October,  1909.  These  arrears  amounted  to  $399 . 29. 
This  amount,  together  with  ten  per  cent,  thereon,  making  $439.22, 
the  plaintiff  paid  on  the  7th  day  of  October,  1910,  to  redeem  the 
land.  The  plaintiff  seeks  to  recover  that  amount  and  interest 
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thereon  in  this  action.  In  1902  this  land  was  assessed,  and 
the  taxes,  amounting  to  $57,  were  paid,  and  this  amount  was 
afterwards  refunded  to  the  plaintiff.  The  plaintiff  sued  for  this, 
but,  at  the  trial,  its  repayment  was  admitted.  From  the  time 
of  the  consecration  of  this  ground,  down  to  1896  inclusive,  there 
was  no  assessment  of  it.  It  was  assessed  for  1897  and  1898, 
but  taxes  not  collected;  not  assessed  for  1899;  assessed  for  1900, 
but  struck  off  by  District  Court  Judge;  not  assessed  for  the 
years  1904,  1905,  1906,  and  1907;  assessed  for  1909  and  1910, 
but  taxes  for  these  years  not  paid,  and  in  question  in  this  action. 

It  is  admitted  that  the  plaintiff  is  the  owner  of  the  land  men- 
tioned, subject  to  its  use  as  a burying  ground.  Is  it  a “burying 
ground,”  within  the  meaning  of  the  exemption  clause  in  the 
statute? 

A meaning  given  in  the  Standard  Dictionary  to  the  words 
“burial  ground”  is  “a  plot  of  ground  set  apart  for  burial  of  the 
dead.”  The  words  are  synonymous  with  “cemetery”  and  “grave- 
yard.” -If  looking  closely  for  distinction,  a “burying  ground” 
would  by  itself  imply  a place  where  burying  is  presently  taking 
place — and  burial  ground  a place  used  in  the  past — but,  in  the 
ordinary  use  of  the  words,  there  is  no  practical  difference  be- 
tween “burial  place”  and  “burying  ground.” 

The  land  in  question,  many  years  ago,  was  “consecrated” 
and  set  apart  by  the  Roman  Catholic  Church  at  Sault  Ste.  Marie 
as  a burying  ground.  Although  not  now  used  for  the  interment 
of  persons  dying  from  time  to  time,  it  has  remained  ever  since, 
and  still  remains,  as  a place  set  apart  and  regarded  as  the  resting 
place  for  the  remains  of  many  who  died  years  ago.  The  ground 
is  not  used  for  any  other  purpose.  The  graves  remain,  some 
of  them  marked  by  stones  with  inscriptions  to  the  memory  of 
those  buried  there.  It  is  now  a burial  place — a burying  ground, 
within  the  meaning  of  the  statute.  It  is  quite  true  that  the 
place  is  not  properly  cared  for;  it  is  unkempt — not,  at  all  times, 
protected  by  a sufficient  fence — not  beautified  by  sod,  trees, 
flowers,  or  shrubs — but  a burial  ground  all  the  same.  It  has 
not  been  used  for  commercial  purposes,  not  let  for  pasture,  not 
allowed  to  be  used,  even  temporarily,  for  tents  or  buildings. 

For  the  meaning  of  “burial  ground,”  as  used  in  a conveyance, 
see  May  v.  Belson  (1905),  10  O.L.R.  686,  and  many  cases  there 
cited.  These  support  my  view. 
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It  could  not  have  been  the  intention  of  the  Legislature  to 
remove  from  exemption  a burial  ground  as  soon  as  filled;  even 
if  all  the  space  is  not  taken  up  by  interments,  it  may  well  be 
that  a new  and  more  suitable  burying  ground  would  be  secured. 
Burials  may  cease  in  a particular  lot  by  reason  of  prohibition 
by  the  Board  of  Health,  or  for  other  reasons,  but  the  old  place 
would  not,  while  continuing  only  as  the  burial  place,  be  assess- 
able. See  Dominion  Coal  Co.  v.  City  of  Sydney  (1905),  37 

N.S.R.  504. 

In  City  of  Montreal  v.  Meldola  de  Sola  (1907), 

Q.R.  32  S.C.  257,  the  word  “parsonage”  came  up  for 
consideration,  and  it  was  held  that  a parsonage,  to  be 
exempt,  must  be  a house  set  apart  by  a church  or 

congregation  for  the  residence  of  its  priest  or  minister, 
and  accepted  and  occupied  by  him  as  such.  By 
analogy  this  applies.  The  ground  was  set  apart 

as  a burying  ground.  The  members  of  the  church 
accepted  it  and  used  it  as  such.  The  remains  of  many  persons 
were  buried  there  and  are  there  now.  The  land  is  'occupied 
according  to  the  intention  at  the  time  of  its  consecration. 

I find  as  a fact  that  the  land  in  question  is  a “burial  ground;” 
that  it  has  not  been  abandoned,  but  is  still  maintained  as  such, 
and  so  remains;  and,  as  such,  is  not  liable  to  assessment  for 
municipal  taxation. 

I am  of  opinion  that  the  plaintiff  is  not  entitled  to  recover 
the  sum  of  $439 . 22  paid  for  redemption,  or  any  part  of  it.  Boulton 
v.  United  Counties  of  York  and  Peel  (1865),  25  U.C.R.  21,  is 
authority  against  the  plaintiffs.  Section  167  of  the  present 
Assessment  Act  is  substantially  the  same  as  sec.  148  of  the  Act 
under  which  Boulton  v.  United  Co  unties  of  York  and  Peel  was  decided. 
The  money  when  paid  was  for  the  purchaser.  The  plaintiff  was 
too  late  in  taking  action;  and  the  amount  of  taxes  for  the  years 
1901,  1903,  and  1908  realised  by  sale  of  the  property  may  be  re- 
tained by  the  municipality. 

There  will  be  judgment  for  the  plaintiff  for  a declaration  as 
asked,  that  the  land  in  the  statement  of  claim  mentioned  was 
in  1900  and  since  and  is  now,  as  a burying  ground,  exempt  from 
municipal  taxation. 

The  defendants  must  pay  costs. 


Britton,  J. 
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Re  Hamilton  v.  Perry. 

Division  Courts — Jurisdiction — Personal  Judgment  against  Married  Wo- 
man before  1897 — Prohibition  against  Enforcement — Amendment  of 
Judgment  — Proprietary  Judgment — Costs  of  Motion — Scandalous 
Affidavit. 


As  the  law  stood  in  1892,  a Division  Court  had  no  jurisdiction  to  record 
a personal  judgment  against  a married  woman:  before  the  amendment 
made  to  the  Married  Women’s  Property  Act,  in  1897,  by  60  Viet.  ch. 
22(0.),  there  was  no  personal  liability  in  respect  of  the  contracts  of 
married  women. 

Judgment  was  entered  in  a Division  Court,  in  1892,  against  a man 
and  his  wife  personally,  for  the  amount  due  under  a certain  note  or  agree- 
ment, upon  their  consent;  and  prohibition  was,  in  1911,  granted  against 
all  further  proceedings  upon  the  personal  judgment  against  the  wife; 
but  not  so  as  to  prevent  the  amendment  of  the  judgment. 

Semble,  that,  as  the  Division  Court  had  jurisdiction  to  entertain  the  action 
and  to  pronounce  a proper  judgment,  and  the  wife  consented  to  judg- 
ment, and  it  appeared  that,  at  the  time  of  the  contract  and  when  the 
action  in  the  Division  Court  was  brought,  she  had  separate  property, 
the  Division  Court  might  well  amend  the  judgment  so  as  to  make  it  a 
proprietary  one. 

Costs  of  her  motion  for  prohibition  and  of  an  appeal  were  withheld  from 
the  married  woman  defendant,  because  of  an  impertinent  and  scan- 
dalous statement  in  her  affidavit. 

Order  of  Clute,  J.t  reversed. 


An  appeal  by  the  defendant  Jane  Perry  from  an  order  of 
Clute,  J.,  in  Chambers,  of  the  24th  March,  1911,  dismissing 
an  application  by  the  appellant  for  an  order  prohibiting  any 
further  proceedings  upon  a judgment  entered  against  her  per- 
sonally, as  of  the  13th  September,  1892,  she  being  then  a married 
woman,  and  the  judgment  being  in  an  action  for  a money  demand 
based  upon  a note  or  agreement  signed  by  her. 


April  3.  The  appeal  was  heard  by  a Divisional  Court  com- 
posed of  Mulock,  C.J.Ex.D.,  Teetzel  and  Middleton,  JJ. 

W.  J.  Clark , for  the  appellant.  The  Division  Court  had  no 
jurisdiction  as  the  law  stood  at  the  time  (1892)  to  give  a judg- 
ment against  a married  woman  generally:  it  could  only  give 
judgment  against  her  separate  estate.  Prior  to  the  amendment 
to  the  Married  Women’s  Property  Act  by  the  Act 
of  1897,  60  Viet,  ch,  22  (0.),  there  was  no  personal 
liability  in  respect  of  the  contracts  of  a married  woman, 
and  no  judgment  could  be  recovered  against  her  personally: 
Bicknell  and  Seager’s  Division  Courts  Act,  2nd  ed.,  pp.  553, 
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554;  Holmested’s  Married  Women’s  Property  Act,  p.  26;  Scott  v. 
Morley  (1887),  20  Q.B.D.  120.  Her  consent  does  not  make  the 
judgment  valid. 

John  King , K.C.,  for  the  plaintiff.  No  statutory  defence  was 
pleaded  by  the  appellant,  such  as  the  warnings  on  the  papers 
served  in  the  case  called  for  if  advantage  was  to  be  taken  of  them; 
so  the  judgment  should  stand.  The  woman  acknowledged  the 
debt.  There  was  only  a mistake  of  law  on  the  part  of  the  Judge, 
and  the  Division  Court  may  amend  the  judgment.  There  was 
jurisdiction  in  the  Division  Court  to  give  the  judgment,  in 
these  circumstances,  and  prohibition  should  not  be  granted:  In 
re  Dyer  v.  Evans  (1899),  30  O.R.  637;  Re  McKay  v.  Palmer 
(1887),  12  P.R.  219;  Richardson  v.  Shaw  (1876),  6 P.R.  296; 
In  re  Burrowes  (1868),  18  C.P.  493;  Regina  v.  Lord  Mayor  of 
London  (1893),  69  L.T.R.  721. 


D.  C. 
1911 

Re 

Hamilton 

0. 

Perry. 


May  17.  The  judgment  of  the  Court  was  delivered  by 
Middleton,  J.: — A summons  was,  on  the  12th  August,  1892, 
issued  from  the  2nd  Division  Court  in  the  county  of  Dufferin 
against  the  defendants,  husband  and  wife,  upon  a note  or  agree- 
ment dated  the  18th  December,  1890.  Nothing  appeared  to 
indicate  the  coverture  of  the  defendant  Jane  Perry. 

On  the  13th  September,  1892,  the  defendants  consented  to 
judgment;  but  this  consent  was  not  acted  on  until  the  3rd  Octo- 
ber, 1897,  when  a judgment  was  entered,  as  of  the  date  of  the 
consent,  for  the  amount  sued  for,  $111.32.  This  judgment  was 
a personal  judgment,  and  not  in  the  form  proper  to  a judgment 
against  a married  woman. 

It  is  quite  clear  that,  prior  to  the  amendment  of  the  Married 
Women’s  Property  Act  made  by  the  Act  of  1897,  60  Viet.  ch. 
22  (O.),  there  was  no  personal  liability  in  respect  of  the 
contracts  of  a married  woman,  and  no  judgment  could  be 
recorded  against  her  personally.  The  relation  of  debtor 
and  creditor  existed  only  in  the  sense  that  the  judgment  creditor 
could  obtain  judgment  against  her  separate  property  and  obtain 
payment  out  of  it.  Prior  to  the  Act  of  1882  in  England  and 
of  1884  in  Ontario,  the  creditor  could  look  only  to  the  property 
she  had  at  the  date  of  the  contract;  but  after  these  dates  the 
contract  bound  her  after-acquired  separate  property.  As  stated 
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in  Stogdon  v.  Lee,  [1891]  1 Q.B.  661:  “A  married  woman  cannot 
contract  so  as  to  bind  her  separate  property,  unless  she  has  some 
separate  property  existing  at  the  date  of  the  contract;  but,  if 
she  has  such  property,  her  contract  will  bind  it,  and  also  her 
after-acquired  separate  property.”  This,  of  course,  does  not 
mean  “bind  it”  as  a mortgage  or  charge,  but  bind  it  only  in 
the  sense  that  when  a judgment  is  obtained  it  can  be  taken  under 
execution. 

The  judgment  to  enforce  this  liability  was  not  a personal 
judgment,  but  a proprietary  judgment.  The  form  was  settled 
in  Scott  v.  Morley,  20  Q.B.D.  120,  132;  and  the  plaintiff  was 
not  entitled  to  a general  judgment  quod  recuperet:  per  Osier, 
J.A.,  in  McMichael  v.  Wilkie  (1891),  18  A.R.  464,  472. 

All  this  was  changed  in  England  in  1893  and  here  in  1897; 
but  this  case  must  be  dealt  with  upon  the  law  as  it  was  in  1890- 
1892. 

The  Division  Court,  therefore,  had  no  jurisdiction  to  make 
a personal  judgment  such  as  that  pronounced;  and  to  that  extent 
there  must  be  prohibition. 

But  the  Division  Court  had  jurisdiction  to  entertain  the 
action  and  to  pronounce  a proper  judgment;  and,  as  the  de- 
fendant Jane  Perry  consented  to  judgment,  and  as  on  her  cross- 
examination  it  appears  that,  at  the  time  of  the  contract  and  of 
the  suit,  she  had  separate  property,  the  Division  Court  may 
well  amend  the  judgment — we  have  no  such  power. 

I would  have  given  the  defendant  Jane  Perry  her  costs  of 
these  proceedings  were  it  not  for  the  most  improper  charges 
she  has  seen  fit  to  make  in  her  affidavit.  It  could  make  no 
possible  difference  to  the  result  of  this  motion  that,  in  an  en- 
tirely different  matter,  the  plaintiff  had  been  convicted  and 
punished.  This  statement  is  impertinent  and  scandalous;  and, 
had  a motion  been  made  against  it,  I should  have  had  no  hesi- 
tation in  ordering  the  affidavit  to  be  removed  from  the  files, 
and  in  directing  the  solicitor  who  filed  it  to  pay  the  costs. 

The  appeal  should  be  allowed,  and  an  order  made  prohibiting 
all  further  proceedings  upon  the  personal  judgment  entered 
against  the  defendant  Jane  Perry;  but  this  order  is  not  to  pre- 
vent the  amendment  of  the  judgment  so  as  to  make  it  a judg- 
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ment  in  the  proper  form  against  the  said  defendant  as  a married 
woman,  and  without  prejudice  to  any  answer  she  may  have 
to  a motion  for  such  amendment. 

No  costs. 


D.  C. 
1911 

Re 

Hamilton 

v. 

Perry. 


Middleton,  J. 


[DIVISIONAL  COURT.] 

Harris  v.  Bickerton.  d.  C. 

1911 

Malicious  Procedure — Attachment  of  Goods — Malice — Reasonable  and  

Probable  Cause — Trial — Respective  Functions  of  Judge  and  Jury — May  16. 

Effect  of  Process  Complained  of  not  being  Set  aside — New  Trial. 

In  an  action  for,  maliciously  and  without  reasonable  and  probable  cause, 
causing  an  attachment  to  be  issued  and  the  plaintiff’s  goods  to  be 
seized  thereon,  upon  the  false  allegation  that  the  plaintiff  was  an 
absconding  debtor,  a judgment  for  the  plaintiff  was  set  aside  and  a 
new  trial  ordered,  because  of  the  fundamental  error  in  the  trial,  that 
the  question  of  malice  was  not  really  submitted  to  the  jury  at  all, 
and  that  the  question  of  reasonable  and  probable  cause,  which  is 
entirely,  a question  for  the  Judge,  was  submitted  to  the  jury. 

The  course  to  be  pursued  at  the  trial  of  an  action  for  malicious  prose- 
cution, or  a like  action,  pointed  out,  and  the  respective  functions  of  the 
Judge  and  jury  defined. 

Where  the  cause  of  action  is  not  the  malicious  assertion  of  an  unfound- 
ed complaint,  but  the  resorting  to  a mode  of  enforcing  a claim,  which 
had  a foundation,  in  a manner  which  was  harsh,  oppressive,  and  un- 
justified by  the  circumstances — e.g.,  a claim  for  a debt  by  arrest  or 
attachment,  when  there  was  no  attempt  to  abscond — then  the  determin- 
ation of  the  existence  of  the  debt  throws  no  light  upon  the  question 
raised  in  the  second  action ; and  this  case  does  not  fall  within  the 
general  rule,  that  the  successful  termination  of  the  proceedings  com- 
plained of  must  be  shewn — the  action  can  be  maintained  even  though 
the  plaintiff  failed  in  the  earlier  action,  and  without  the  process  com- 
plained of.  being  set  aside;  and  an  unsuccessful  interlocutory  attempt 
to  set  aside  that  process  is  not  a bar  to  the  second  action. 

Appeal  by  the  defendants  from  the  judgment  of  the  Judge 
of  the  County  Court  of  the  County  of  Perth,  in  favour  of  the 
plaintiff,  upon  the  verdict  of  a jury,  in  an  action  for  the  illegal 
and  wrongful  seizure  of  the  plaintiff’s  goods  under  process  of 
attachment  against  him  as  an  absconding  debtor. 

The  plaintiff,  by  his  statement  of  claim,  alleged  that  on  the 
9th  August,  1910,  while  the  plaintiff  was  carrying  on  business 
at  the  town  of  St.  Mary’s,  the  defendants,  wrongfully  and 
maliciously  and  without  any  reasonable  or  probable  cause  for 
so  doing,  caused  an  affidavit  to  be  made  and  to  be  filed  with 
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the  clerk  of  the  Third  Division  Court  in  the  County  of  Perth, 
and  thereupon  a warrant  to  be  issued  commanding  the  bailiff 
of  the  said  Division  Court  to  attach,  seize,  take,  and  safely  keep 
the  personal  goods  and  effects  of  the  plaintiff;  and  thereupon 
the  goods  and  chattels  of  the  plaintiff  were  seized  and  taken 
by  the  bailiff;  that  the  proceedings  aforesaid  were  taken  by  the 
authority  and  direction  of  the  defendants,  under  colour  of  pro- 
ceedings against  the  plaintiff  as  an  absconding  debtor;  but  the 
facts  are  that  the  plaintiff  was  not  an  absconding  debtor  within 
the  meaning  of  the  statute  in  that  behalf,  and  such  was  well 
known  to  the  defendants  and  their  agents;  that  the  affidavit, 
filed  on  behalf  of  the  defendants,  upon  which  the  warrant  was 
obtained,  did  not  comply  with  the  statute  and  Rules  in  that 
behalf,  and  was  not  sufficient  foundation  for  the  issue  of  the 
warrant  aforesaid,  and  such  warrant  was,  therefore,  illegally 
obtained  and  caused  to  be  enforced  by  the  defendants;  that 
the  proceedings  so  instituted  by  the  defendants  against  the  plain- 
tiff came  on  to  be  disposed  of  at  the  sittings  of  the  said  Division 
Court  on  the  1st  September,  1910,  when  the  said  proceedings 
were  set  aside,  and  the  plaintiff’s  goods  were  directed  to  be  re- 
leased from  the  attachment;  that  the  defendants  had,  in  manner 
aforesaid,  caused  goods  of  the  plaintiff,  to  a large  amount,  to 
be  taken  and  held  by  the  bailiff,  and  the  same  were  so  held  by 
him  until  the  1st  September,  1910,  and  for  several  days  there- 
after, before  they  were  released  and  delivered  up  to  the  plain- 
tiff; that,  by  reason  of  the  matters  aforesaid,  the  plaintiff  had 
suffered  serious  loss  and  damage;  and  the  plaintiff  claimed  $500 
damages. 

By  their  statement  of  defence,  the  defendants  did  not  admit 
the  allegations  contained  in  the  statement  of  claim,  and  put 
the  plaintiff  to  the  strict  proof  thereof. 

At  the  trial,  before  Barron,  Co.C.J.,  and  a jury,  the  jury 
gave  a general  verdict  for  the  plaintiff  for  $400  damages,  for 
which  sum  the  Judge  directed  judgment  to  be  entered  with  costs. 

The  defendants  appealed  to  a Divisional  Court. 

February  10.  The  appeal  was  heard  by  a Court  composed 
of  Mulock,  C.J.  Ex.D.  Teetzel  and  Middleton,  J.J. 

W.  T.  McMullen , for  the  defendants,  argued  that  the  ques- 
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tion  of  reasonable  and  probable  cause  was  improperly  submitted 
to  the  jury,  and  that  the  question  of  malice,  which  is  for  the 
jury,  was  not  really  submitted  to  them  at  all:  Brown  v.  Hawkes, 
[1891]  2 Q.B.  718,  722.  The  attachment  should  have  been  set 
aside  in  order  to  entitle  the  plaintiff  to  succeed:  Division  Courts 
Act,  sec.  203;  Re  Mitchell  v.  Scribner  (1890),  20  O.R.  17;  Kerns 
v.  Phelan  (1869),  19  C.P.  288,  293;  Horsley  v.  Style  (1893), 
9 Times  L.R.  605. 

R.  S.  Robertson  for  the  plaintiff,  argued  that  there  was 
abundant  evidence  of  malice,  and  that  the  question 
was  sufficiently  placed  before  the  jury  by  the  trial  Judge. 
The  objection  on  this  point  is  taken  here  for  the  first  time.  The 
cases  cited  by  the  defendant  to  shew  that  the  action  does  not 
lie  are  not  applicable:  Fahey  v.  Kennedy  (1869),  28  U.C.R. 
301;  Erickson  v.  Brand  (1888),  14  A.R.  614.  The  evidence 
shews  that  there  was  no  justification  for  the  defendants’  pro- 
ceedings, the  whole  of  the  plaintiff’s  stock,  including  the  exemp- 
tions, having  been  seized  for  a debt  of  $70.  The  Judge  directed 
that  the  attachment  should  be  set  aside,  and  the  clerk  should 
have  noted  it.  As  to  the  admissibility  of  verbal  evidence  on 
this  point,  see  The  Queen  v.  Judge  of  Brompton  County  Court  (1886), 
18  Q.B.D.  213;  Stonor  v.  Fowle  (1887),  13  App.  Cas.  20.  It 
is  not  necessary  for  the  plaintiff  to  prove  special  damage — he 
has  been  deprived  of  his  goods,  and  his  credit  has  been  injured. 

McMullen,  in  reply,  referred  to  Bush  v.  Park  (1906),  12 
O.L.R.  180;  Metropolitan  Bank  v.  Pooley  (1885),  10  App.  Cas.  210. 

May  16.  The  judgment  of  the  Court  was  delivered  by 
Middleton,  J. In  this  case  we  think  there  was  a mistrial  before 
the  learned  County  Court  Judge,  and  direct  a new  trial;  costs 
to  be  in  the  cause. 

While  we  indicate  the  error  in  the  proceedings  at  the  former 
hearing,  for  the  guidance  of  the  parties  at  the  new  trial,  we  abr 
stain  from  making  any  comment  upon  the  facts,  as  we  do  not 
intend  in  any  way  to  prejudice  the  rights  of  the  parties  upon 
the  trial  now  directed. 

In  an  action  for  malicious  prosecution  the  plaintiff  must 
establish  not  only  malice  but  the  absence  of  reasonable  and 
probable  cause. 


D.  C. 
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v. 

Bickerton. 
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The  fundamental  error  in  the  trial  had  is  that  the  question 
of  malice  was  not  really  submitted  to  the  jury  at  all,  and  that  the 
question  of  reasonable  and  probable  cause,  which  is  entirely  a 
question  for  the  Judge,  was  submitted  to  the  jury. 

The  meaning  of  malice — the  intention  to  set  the  law  in  motion 
for  an  indirect  and  improper  purpose — should  be  explained  to 
the  jury;  and  they  should  also  be  told  that  they  are  at  liberty 
to  infer  malice  from  the  absence  of  any  reasonable  or  probable 
cause  justifying  the  defendant’s  acts. 

The  Judge,  as  we  have  said,  must  determine  whether  there 
was  reasonable  and  probable  cause  for  the  defendant’s  action  in 
issuing  the  process  in  question,  and  he  must  determine  that  in 
the  light  of  the  facts  known  to  the  defendant  at  the  time  the 
process  was  issued.  Did  the  defendant,  with  the  knowledge  he 
then  had  and  in  the  light  of  the  facts  as  they  then  appeared, 
act  as  a reasonable  and  prudent  man?  Facts  unknown  to  him 
then  and  things  that  occurred  subsequently  should  be  excluded 
from  consideration. 

Facts  upon  which  this  question  has  to  be  determined  may 
be  in  dispute.  If  there  is  no  dispute,  the  Judge  must  determine 
this  question  without  any  reference  to  the  jury.  If  there  is  a 
dispute,  the  jury  must  find  the  facts;  and,  upon  the  facts  so 
found,  the  Judge  must  determine  the  question  of  the  absence  of 
reasonable  and  probable  cause. 

The  statute  prevents  the  leaving  of  questions  to  the  jury  in 
actions  of  this  kind,  unless  the  parties  consent;  and  requires, 
in  the  absence  of  such  consent,  a general  verdict.  If  consent 
is  refused,  the  Judge  can  ask  the  jury,  before  he  leaves  the  case 
to  them,  to  determine  for  him  the  disputed  issues  of  fact,  so 
that  he  can  determine  this  question  of  reasonable  and  probable 
cause,  and  then  dismiss  the  action,  reserve  his  judgment,  or 
leave  the  case,  so  far  as  it  is  for  the  jury,  to  them.  Or  the  Judge 
may  in  his  charge  say:  “If  you  find  the  facts  to  be  thus  and 
so — then  I direct  you  to  bring  in  a verdict  for  the  defendant, 
because  there  was,  in  my  opinion,  reasonable  and  probable  cause; 
but  if,  on  the  other  hand,  you  find  the  facts  to  be  thus  and  so, 
then  I tell  you  that  there  was  not  reasonable  and  probable  cause, 
and  you  will  give  your  verdict  accordingly:”  this,  of  course,  being 
supplemental  to  a proper  charge  on  the  question  of  malice. 
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In  an  ordinary  action  of  malicious  prosecution,  it  is  necessary 
to  shew  the  successful  termination  of  the  proceedings  complained 
of.  Manifestly,  if  the  proceedings  terminated  adversely  to  the 
plaintiff  and  judgment  passed  against  him  in  them,  there  was 
reasonable  and  probable  cause  for  their  institution — they  were 
well  instituted  because  they  succeeded;  and  the  result  is  con- 
clusive, and  cannot  be  reviewed  in  the  second  action.  But, 
when  the  complaint  in  the  second  action  is  not  the  malicious 
assertion  of  an  unfounded  complaint,  but  the  resorting  to  a mode 
of  enforcing  a claim,  which  had  a foundation,  in  a manner  which 
was  harsh,  oppressive,  and  unjustified  by  the  circumstances — 
e.g.,  a claim  for  a debt  by  arrest  or  attachment,  when  there  was 
no  intention  to  abscond — then  the  determination  of  the  existence 
of  the  debt  throws  no  light  upon  the  question  which  is  raised 
by  the  second  action;  and  this  case  constitutes  an  exception 
to  the  general  rule  (or,  rather,  does  not  fall  within  it  at  all  when 
rightly  understood);  and  the  action  can  be  maintained  even 
though  the  plaintiff  failed  in  the  earlier  action,  and  without  the 
process  complained  of  being  set  aside:  Fahey  v.  Kennedy , 28 
U.C.R.  301;  Erickson  v.  Brand , 14  A.R.  614. 

Bush  v.  Park,  12  O.L.R.  180,  and  Metropolitan  Bank  v.  Pooley , 
10  App.  Cas.  210,  clearly  fall  under  the  general  rule,  as  what 
was  attempted  in  these  cases  was  to  attack  the  very  finding  of 
the  tribunal  in  the  former  trial — the  finding  of  lunacy  in  the 
one  case  and  the  finding  of  bankruptcy  in  the  other. 

There  is  no  case  going  to  shew  that  an  unsuccessful  inter- 
locutory attempt  to  set  aside  the  process  complained  of  is  a bar 
to  the  action. 

Upon  the  whole  case  the  parties  are  referred  to  Ford 
v.  Canadian  Express  Co.  (1910),  21  O.L.R.  585;  Longdon  v. 
Bilsky  (1910),  22  O.L.R.  4;  and  Fitchet  v.  Walton  (1910-11),  22 
O.L.R.  40,  23  O.L.R.  260. 


D.  C. 
1911 

Harris 

v. 

Bickerton. 
Middleton,  J. 


[After  the  above  judgment  was  given,  the  case  was  settled  by  the 
parties.] 
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Standard  Realty  Co.  y.  Nicholson. 


Mortgage — Redemption — Assignment  of  Equity  by  Mortgagor  to  Assignee 
for  Creditors — Right  of  Wife  as  Dowress  and  Surety — Offer  to  Re- 
deem after  Binding  Contract  of  Sale  Made  by  Mortgagee — Power  of 
Sale — Receipt — Sufficiency  as  Memorandum — Statute  of  Frauds — 
Authority  of  Agent — Ratification — Effect  of  Foreclosure  Decree. 


In  1892,  N.  mortgaged  land  to  a loan  company  for  $3,000.  The  land  was 
his;  but  in  the  mortgage-deed  his  wife  was  joined  with  him  as  a mort- 
gagor, and  both  covenanted;  there  was  also  a clause  stating  that  the 
wife  barred  her  dower;  and  there  was  a special  power  of  sale.  In 
1902,  this  mortgage  was  assigned  to  H.  In  1894,  the  same  property 
was  mortgaged  to  H.  for  $800.  On  the  1st  March,  1910,  N.  made  an 
assignment  for  the  benefit  of  his  creditors.  H.  having  died,  his  widow 
and  administratrix  on  the  27th  May,  1910,  offered  the  land  for  sale  by 
auction  under  the  power  of  sale  in  the  first  mortgage;  the  reserved  bid 
($6,600)  was  not  reached;  and  Mrs.  H.  then  instructed  M.,  her  solicitor, 
and  A.,  his  clerk,  each  to  sell  by  private  sale  for  her  for  any  sum  in  excess 
of  $6,600.  N.  had  some  conversations  with  M.  looking  towards  buying  the 
land;  he  said  at  the  trial  that  he  was  acting  for  his  wife,  but  in  speak- 
ing to  M.  he  did  not  mention  her  name.  On  the  2nd  June,  T.,  the 
president  of  the  plaintiff  company,  told  M.  that  he  would  pay  $6,700  for 
the  land,  if  the  title  was  good,  and  it  was  arranged  that  M.  should  see 
to  that  for  him.  He  was  told  by  M.  that  there  was  no  chance  of  N. 
or  his  wife  buying.  M.  left  town,  but  A.,  who  had  a power  of  attorney 
from  M.,  remained.  On  the  3rd  June,  A.  (for  M. ) notified  T.  of  the 
title,  and  on  the  4th,  T.  told  A.  to  draw  up  the  papers.  On  the  6th,  N. 
spoke  to  M.  about  raising  the  money  to  buy,  but  did  not  say  that  he 
could  or  would  raise  the  money.  While  they  were  talking,  A.  told  M. 
that  the  land  had  been  sold.  On  the  same  day,  A.  told  T.  that  M.  had 
been  after  the  land,  but  said  that  the  land  had  been  sold  to  T.  Early 
on  the  7th  June,  T.  paid  A.  $50  on  account  of  the  purchase,  and  got 
from  A.  a writing,  signed  by  A.  in  the  name  of  M.,  per  A.,  acknowledg- 
ing the  receipt  from  T.,  naming  him,  of  $50  deposit  on  the  land  (des- 
cribing it),  “part  of  purchase-price,  $6,700 — cash  balance  on  closing  on 
good  title  being  given.”  Mrs.  H.,  knew  of  and  approved  of  the  sale  al- 
most at  once  after  this  payment.  On  the  afternoon  of  the  same  day, 
N.’s  solicitor  offered  M.  marked  cheques  for  $6,600  in  payment  of  the 
property  as  sold  to  Mrs.  N.;  M.  refused  to  accept;  and  thereupon  N7s 
solicitor  offered  the  cheques  on  behalf  of  Mrs.  N.  to  redeem  the  prop- 
erty; M.  again  refused.  On  the  evening  of  the  same  day,  Mrs.  H.  ex- 
ecuted a conveyance  of  the  land,  purporting  to  be  made  under  the  power 
of  sale  in  the  first  mortgage,  to  the  plaintiff  company,  for  $6,700 — the 
amount  owing  upon  the  mortgages  being  about  $5,100.  On  the  5th 
July,  1910,  the  assignee  of  N.  gave  a quit-claim  to  the  plaintiff  company. 
This  action  was  brought  against  N.  and  his  wife  for  possession  of  the 
land;  N.  claimed  to  be  in  possession  by  the  leave  of  his  wife,  and  she 
claimed  to  be  entitled  to  an  assignment  of  the  mortgage  in  priority  to 
the  rights  of  the  plaintiffs,  and  entitled  to  redeem  as  against  the 
plaintiffs:  — 

Held,  that  N.,  having  parted  with  his  equity  of  redemption  by  conveyance 
to  the  assignee,  had  no  right  to  redeem;  nor  could  he  claim  as  pur- 
chaser. 

Semble,  following  Pratt  v.  Bunnell  (1891),  21  O.R.  1,  that  the  wife  re- 
mained dowress  after  the  conveyance  to  the  assignee ; and,  as  such, 
or  as  surety  for  her  husband,  joining  in  the  covenants  in  a mortgage  of 
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his  land  for  his  debt,  had  the  right  to  redeem,  and  would  have  been 
entitled  to  exercise  that  right  if  she  had  come  in  time. 

But  held,  that  before  the  first  suggestion  of  redemption  was  made,  a 
binding  contract  for  sale  had  been  entered  into  on  behalf  of  the  mort- 
gagee; and  effect  could  not  be  given  to  the  claim  to  redeem. 

Kenney  v.  Barnard  (1910),  17  O.W.R.  889,  2 O.W.N.  470,  followed. 

The  receipt  given  by  A.  was  sufficient  to  answer  the  Statute  of  Frauds. 
He  was  authorised  by  Mrs.  H.  to  sell;  and  an  authority  to  sell  real 
estate  primed  facie  entitles  the  agent  not  only  to  negotiate  for  a sale, 
but  also  to  sign  a binding  contract  of  sale.  The  Statute  of  Frauds  does 
not  require  that  the  appointment  of  an  agent  should  be  in  writing; 
and  it  is  sufficient  if  the  contract  be  signed  with  initials,  even  in  the 
case  of  an  agent.  Moreover,  Mrs.  H.  ratified  the  transaction  before  any 
intimation  had  been  given  of  a desire  to  redeem;  and  if  M.’s  signature 
was  necessary,  he  ratified  the  signing  of  his  name  by  A.,  also  before  any 
intimation  of  a desire  to  redeem. 

The  fact  that  the  memorandum  was  in  the  form  of  a receipt  for  money 
was  immaterial;  the  person  paying  the  moneys  is  taken  to  be  the  person 
buying;  and  the  person  giving  the  receipt  is  presumed  to  be  the  person 
selling. 

The  circumstance  that  A.  was  agent  for  Mrs.  H.,  and  T.  for  the  plain- 
tiff company,  did  not  affect  the  rights  of  the  plaintiff  company:  who  the 
principals  are  may  be  proved  by  parol. 

Commins  v.  Scott  (1875),  D.R.  20  Eq.  11,  15,  16,  and  Filey  v.  Hounsell, 
[1896]  2 Oh.  737?  740,  followed. 

Distinction  between  this  case  and  cases  in  which,  after  final  order  of 
foreclosure,  a foreclosure  decree  has  been  opened  up  and  the  mortgagor 
allowed  to  redeem,  even  against  a purchaser,  pointed  out. 


Action  for  possession  of  land,  in  the  circumstances  mentioned 
in  the  judgment. 

May  8.  The  action  was  tried  before  Riddell,  J.,  without 
a jury,  at  Kenora. 

J . F.  MacGillvray,  K.C.,  for  the  plaintiffs. 

R.  M.  Dennistoun,  K.C.,  for  the  defendant. 

May  15.  Riddell,  J.: — Murdoch  Nicholson,  a merchant  in 
Kenora  (then  Rat  Portage),  and  his  wife,  in  1892  mortgaged 
to  the  Hamilton  Provident  and  Loan  Society  his  land,  lot  4, 
block  No.  1,  for  $3,000  and  interest.  While  both  he  and  his 
wife  are  made  mortgagors,  and  both  covenant,  a clause  is  to  be 
found  in  the  indenture:  “And  the  said  Kittie  Nicholson,  the 
wife  of  the  mortgagor  Murdoch  Nicholson,  hereby  bars  her  dower 
in  the  said  lands.”  This  mortgage  contained  a special  power 
of  sale,  the  form  of  which  need  not  be  here  considered. 

In  1902,  this  mortgage  was  assigned  to  Jacob  Hose. 

In  1894,  also,  the  same  property  was  mortgaged  to  Jacob 
Hose  for  $800. 
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On  the  1st  March,  1910,  Murdoch  Nicholson  made  an  assign- 

1911 

ment  for  the  benefit  of  his  creditors  to  Norman  L.  Martin. 

Standard 

Realty 

Co. 

V. 

Nicholson. 

By  conveyance  made  on  the  7th  June,  1910,  purporting  to 
have  been  made  under  the  power  of  sale  in  the  mortgage  first- 
mentioned,  the  administratrix  of  Jacob  Hose,  his  widow,  con- 
veyed to  the  Standard  Realty  Company  Limited,  for  $6,700 — 
the  amount  owing  upon  the  mortgages  being,  it  is  said,  about 
$5,100. 

On  the  5th  July,  1910,  Martin,  the  assignee  of  Murdoch 
Nicholson,  gave  a quit-claim  to  the  company. 

Nicholson  and  his  wife  refused  to  give  up  possession,  and 
this  action  was  brought  by  the  company  against  them — a re- 
ceiver of  the  property  was  appointed,  it  is  said. 

The  defendant  Murdoch  Nicholson  claims  to  be  in  possession 
by  the  leave  of  his  wife,  and  she  claims  to  be  entitled  to  “an 
assignment  ...  of  the  mortgage  ...  in  priority  to 
the  rights  of  the  plaintiffs  and  . . . entitled  to  redeem  as 

against  the  plaintiffs.” 

The  facts  are  as  follows.  A sale  was  advertised  for  the  27th 
May,  1910 — the  bids  went  up  to  $6,600,  being  less  than  the  re- 
served bid.  Mrs.  Hose  thereupon  determined  to  sell  by  private 
sale.  Her  solicitor  in  the  sale  proceedings,  Mr.  Machin,  had 
in  his  office  his  present  partner,  Mr.  Ap’John,  then  not  as  yet 
called,  but  of  considerable  experience.  Mrs.  Hose  saw  each  of 
these  and  instructed  each  to  sell  for  her  for  any  sum  in  excess 
of  the  $6,600.  Nicholson  had  some  more  or  less  desultory  con- 
versations with  Machin,  looking  toward  his  buying  the  property. 
Of  course,  he  recognised  that  he  could  not  redeem,  as  he  had 
conveyed  his  equity  of  redemption  to  the  assignee. 

But  during  all  his  negotiations  he  did  not  mention  the  name 
of  the  person  to  whom  the  conveyance  was  to  be  made,  although 
he  says  that  he  was  in  reality  acting  for  his  wife.  That  it  was 
a purchase  under  power  of  sale,  and  not  a redemption,  that  was 
contemplated,  is  plain — amongst  other  things,  the  amount  which 
Machin  required  to  be  paid  was  much  in  excess  of  the  amount 
due  under  the  mortgages. 

A little  after  the  abortive  attempt  to  sell,  Toole,  the  president 
of  the  plaintiff  company,  became  interested  in  the  property.  On 
Thursday  the  2nd  June,  he  went  into  Machin’s  office  and  asked 
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him  if  the  property  was  sold — and,  when  he  found  that  it  was  not 
sold,  he  said  he  would  give  $6,700  for  it,  if  the  title  were  good, 
etc.;  and  it  was  arranged  that  Machin  should  see  to  that  for  him. 
Nicholson  had  been  in  Machines  office  that  day,  but  had  ex- 
pressed his  want  of  hope  of  being  able  to  raise  the  money  to  buy 
the  property.  Toole  asked  Machin  if  Nicholson  or  his  wife 
would  be  likely  to  buy  the  property,  as,  if  there  was  any  chance 
of  their  being  able,  he  (Toole)  did  not  want  to  make  a bid.  He 
was  told  by  Machin  that  there  was  no  chance  of  their  buying. 
Machin  left  town,  but  Ap’John,  who  had  a power  of  attorney 
from  him,  remained.  On  Friday  the  3rd,  Ap’John,  for  Machin, 
notified  Toole  of  the  title,  etc.,  and,  on  the  4th,  Toole  came 
in  and  told  Ap’John  to  draw  up  the  papers — so  that  then  there 
was  in  fact  a contract  for  sale  for  $6,700. 

On  Monday  afternoon,  Nicholson  went  to  Machines  office, 
and  was  talking  about  raising  the  money  to  buy,  but  I cannot 
find  that  he  said  to  Machin  that  he  could  or  would  raise  the 
money.  When  they  were  talking,  Ap’John  told  Machin  that 
the  land  had  been  sold.  During  the  same  afternoon,  Toole  came 
in,  and  was  told  by  Ap’John  that  Nicholson  had  been  after  the 
land.  Toole  at  once  said,  “Has  that  property  not  been  sold 
to  me?”  and  Ap’John  replied  “Yes.”  On  Tuesday  morning, 
the  7th  June,  early,  Toole  brought  in  a cheque  for  $50  to  pay 
on  account  of  the  purchase,  paid  it  to  Ap’John,  and  got  a receipt, 
reading  as  follows: — 

“Kenora,  June  7th,  1910. 

“Received  of  Geo.  A.  Toole,  Esq.,  fifty  dollars  deposit  on 
lot  4,  block  1,  Kenora,  part  of  purchase-price  $6,700 — cash  bal. 
on  closing  on  good  title  being  given. 

“$50.00.  H.  A.  C.  Machin. 

“F.  J.  A.” 

Mrs.  Hose  was  communicated  with  by  Ap’John,  and  an 
appointment  arranged  to  execute  the  deed.  I have  no  doubt 
that  Mrs.  Hose  knew  and  approved  the  sale  almost  at  once 
after  this  payment. 

In  the  afternoon  of  the  7th  June,  Mr.  McLennan,  solicitor 
for  Nicholson,  took  four  cheques,  marked,  for  $1,650  each,  and 
saw  Machin — offered  these  in  payment  of  the  property  as  sold 
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to  Mrs.  Nicholson — this  was  the  first  time  Mrs.  Nicholson’s 
name  had  been  mentioned  in  connection  with  the  transaction. 
Machin  refused  to  accept;  and  thereupon,  and  not  before, 
McLennan  offered  the  cheques  on  behalf  of  Mrs.  Nicholson  to 
redeem  the  property.  Machin  again  refused.  The  deed  was 
executed  on  the  evening  of  the  7th  June,  handed  to  the  pur- 
chasers on  the  8th  June,  and  registered  on  the  9th — the  money 
was  paid  by  the  purchasers. 

On  the  8th  June,  McLennan  sent  a marked  cheque  by  letter 
to  Mrs.  Hose  (reaching  her  probably  on  the  9th  June),  tendering 
the  cheque,  “ $5, 816. 00  in  payment  and  redemption  of  the  mort- 
gage ...  on  lot  4,  block  1,  Kenora,  which  includes  principal, 
interest,  and  costs  to  date.”  He  called  for  an  assignment  of  the 
mortgage  to  Mrs.  Nicholson — this  cheque  was  refused,  and 
McLennan  got  it  back,  depositing  it  in  the  bank  to  his  own  credit, 
on  the  14th  June. 

So  far  as  Murdoch  Nicholson  is  concerned,  it  is  plain  that, 
having  parted  with  his  equity  of  redemption  by  conveyance  to 
the  assignee  for  the  benefit  of  creditors,  he  had  no  right  to  re- 
deem: R.S.O.  1897,  ch.  147,  sec.  5;  ch.  77,  sec.  30  (2);  Kinnaird 
v.  Trollope  (1888),  39  Ch.D.  636,  642.  Nor  could  he  claim  as 
a purchaser:  all  his  negotiations  as  purchaser  were  indefinite 
and  did  not  “come  to  a head.” 

As  regards  Mrs.  Nicholson:  in  the  absence  of  binding  authority 
I should  be  inclined  to  hold  that  she  had  no  right  to  redeem  as 
dowress.  At  the  trial  the  general  right  of  a dowress  to  redeem 
was  not  disputed,  but  it  was  not,  as  I understood  it,  admitted 
that  Mrs.  Nicholson  had  such  right  under  the  circumstances. 

In  Casner  v.  Haight  (1884),  6 O.R.  451,  the  plaintiff  had  joined 
in  a mortgage  to  bar  her  dower — the  mortgagee  issued  a writ 
against  the  husband  for  foreclosure  and  obtained  judgment 
“ foreclosing  all  the  right,  title,  and  equity  of  redemption  of  the 
said”  mortgagor.  The  wife  was  not  a party  to  the  foreclosure 
proceedings;  and  subsequently  brought  an  action  to  redeem. 
On  demurrer,  Proudfoot,  J.,  held  that  the  wife  was  not  a neces- 
sary party,  and  that,  as  she  had  no  right  to  dower  in  her  husband’s 
equitable  estates  during  his  lifetime,  she  had  no  interest  in  the 
equity  of  redemption.  The  demurrer  was  allowed. 

In  Blong  v.  Fitzgerald  (1893),  15  P.R.  467,  the  wife  joined 
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to  bar  dower;  the  mortgagee  brought  an  action  for  foreclosure 
against  the  mortgagor  only;  judgment  was  given  for  foreclosure, 
and  report  made.  The  wife  applied  upon  petition  to  be  made 
a party  and  to  be  allowed  to  redeem.  Mr.  Justice  Rose  said: 
“The  wife  has  the  right  to  redeem  during  the  husband’s  life- 
time, and  I think  also  the  judgment  in  her  absence  would  not 
bind  her  in  any  way.  . . . She  should  have  been  a party  to 

the  action  in  the  first  instance.” 

For  the  purpose  of  the  present  inquiry,  it  will  be  seen  that 
the  latter  judgment  does  not  affect  the  former — the  order  for 
foreclosure  had  not  become  absolute,  so  that  the  husband  had 
not  been  deprived  of  the  equity  of  redemption — he  might  still 
come  in  and  redeem — and,  consequently,  the  wife  had  an  interest 
sufficient  to  found  a right  to  redemption.  Before  the  final  order 
of  foreclosure  was  made,  she  was  allowed  to  exercise  the  right 
to  redeem.  (It  is  not  necessary  to  express  an  opinion  upon  the 
practice,  but  I agree  with  the  learned  authors,  Holmested  and 
Langton,  Judicature  Act  of  Ontario,  3rd  ed.,p.  334,  in  the  conclusion 
they  arrive  at.)  Before  the  final  order  of  foreclosure,  the  parties 
are  still,  in  all  respects,  mortgagor  and  mortgagee — the  mort- 
gagor may  redeem  and  the  mortgagee  must  accept  his  money; 
the  property  would  not  formerly  have  passed  as  land  under  the 
will  of  the  mortgagee:  Senhouse  v.  Earl  (1752),  2 Yes. 

Sr.  450;  Quarrell  v.  Beckford  (1816),  1 Madd.  269; 

Thompson  v.  Grant  (1819),  4 Madd.  438.  The  wife  in 
the  Fitzgerald  case  then  was  in  the  same  position,  quoad 

the  right  to  redeem,  as  if  no  judgment  for  foreclosure 

had  been  made.  And  “the  veriest  scintilla  of  interest  will  en- 
title a person  to  maintain  such  a suit:”  per  Kay,  J.,  in  In  re 
Parsons  (1890),  45  Ch.D.  51,  at  p.  59. 

The  effect  of  the  final  order  of  foreclosure  is  simply  to  transfer 
the  equitable  estate  to  the  mortgagee:  Heath  v.  Pugh  (1881), 
6 Q.B.D.  345,  360,  per  Lord  Selborne,  L.C.;  affirmed  by  the 
House  of  Lords,  Pugh  v.  Heath  (1882),  7 App.  Cas.  235. 

That  being  so,  the  conveyance  by  Nicholson  to  the  assignee 
should,  if  Casner  v.  Haight  be  good  law,  take  away  all  right  on 
the  part  of  the  wife  to  redeem  qua  wife. 

On  principle,  I think  that  might  have  been  held  to  be  the 
case.  But  for  this  Court  the  case  of  Pratt  v.  Bunnell  (1891), 
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21  O.R.  1,  is  conclusive  authority  that,  even  if  the  mortgagor 
makes  an  assignment  for  the  benefit  of  creditors,  the  wife  remains 
dowress  under  the  provisions  of  the  statute.  See  also  Gemmill 
v.  Nelligan  (1895),  26  O.R.  307;  and  Fitzgerald  v.  Fitzgerald 
(1903),  5 O.L.R.  279,  has  not  modified  that  decision. 

But  there  is,  in  any  event,  no  need  for  Mrs.  Nicholson  to 
appeal  to  her  position  as  dowress,  for  there  is  another  view  in 
which  she  has  rights.  While  the  advertisement  for  sale  speaks 
of  two  mortgages,  no  doubt  meaning  that  of  1892  to  the  Hamilton 
Provident  and  Loan  Society,  and  that  of  1894  to  the  late  Jacob 
Hose,  the  sale  to  the  plaintiffs  was  made  (as  appears  by  the 
conveyance)  under  the  power  given  by  the  former  only.  In 
this  mortgage,  as  I have  pointed  out,  while  the  land  was  ad- 
mittedly that  of  Murdoch  Nicholson,  his  wife  is  made  a mort- 
gagor, and  covenants  to  pay.  The  debt  was  admittedly  his,  and 
not  hers:  she,  then,  is,  in  equity,  a surety  for  such  payment. 
Now,  the  rights  of  a surety  in  a mortgage  are  well  settled.  Beckett 
v.  Micklethwaite  (1821),  6 Madd.  199,  and  Aldworth  v.  Robinson 
(1840),  2 Beav.  287,  are  earlier  cases  in  which  the  right  of  a 
surety  to  redeem  was  recognised. 

In  Green  v.  Wynn  (1869)  L.R.  4 Ch.  204,  by  a mortgage-deed 
the  debtor  covenanted  to  pay  principal  and  interest,  and  a surety 
covenanted  to  pay  the  interest  in  default.  The  Lord  Chancellor, 
Lord  Hatherley,  said  (p.  207):  “Where  there  is  a mortgage,  of 
course  any  person  under  a liability  to  pay  the  interest  would  be 
at  liberty  to  redeem. ” See  Forbes  v.  Jackson  (1882),  19  Ch.D. 

615,  per  Hall,  V.-C.,  p.  622. 

Mrs.  Nicholson,  accordingly,  had  the  right  to  redeem  the 
only  mortgage  under  which  the  sale  was  made — and  she  had 
the  right  to  pay  this  off  and  obtain  an  assignment  of  this  mort- 
gage. 

Having  an  interest  in  the  estate  in  this  way,  she  would  equally 
have  the  right  to  redeem  the  other  incumbrance  (this  mortgage 
has  not  been  sent  to  me). 

But  I am  unable  to  give  effect  to  this  claim  under  the  present 
circumstances.  There  is  nothing,  indeed,  in  the  absence  of 
formal  tender — everybody  considered  the  marked  cheques  as 
cash,  I think;  there  is,  however,  more  in  the  case.  The  first 
suggestion  of  redemption  was  made  in  the  afternoon  of  the  7th 
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June.  By  that  time  a binding  contract  for  sale  had  been  entered 
into  on  behalf  of  the  mortgagee.  I am  not  sure  that  the  law  so 
far  favours  that  spoiled  child  of  equity  the  mortgagor  as  that 
he  has  the  right  to  redeem  before  a contract  enforceable  at  law 
against  an  unwilling  mortgagee- vendor  has  been  entered  into, 
and  that  the  law,  in  his  favour,  will  compel  a mortgagee- vendor  to 
break  a contract  binding  in  morals  and  even  at  law,  if  the 
Statute  of  Frauds  be  not  pleaded.  The  law  favours  honesty  of 
dealing;  and  I hope  it  will  be  found  that  a mortgagee- vendor 
may  act  honestly  with  a purchaser  without  incurring  blame. 
But,  assuming  that  a binding  contract  is  necessary,  I think 
there  was  such  a contract  here.  The  power  of  sale  is,  so  far 
as  needs  be  referred  to,  in  the  statutory  form,  and  it  is  not  dis- 
puted that  Mrs.  Hose  had  the  right  to  sell.  She  appointed 
agents  to  sell,  as  she  well  might.  The  receipt  given  by  Ap’John 
is,  in  my  opinion,  sufficient  to  answer  the  Statute  of  Frauds — 
and  it  must  never  be  forgotten  that  the  Statute  of  Frauds  does 
not  deal  with  the  validity  of  the  transaction,  but  only  with  the 
evidence  to  prove  an  agreement:  Maddison  v.  Alderson  (1883), 
8 App.  Cas.  467;  In  re  Holland,  [1902]  2 Ch.  360,  at  p.  375.  He 
was  authorised  by  Mrs.  Hose  to  sell;  and  an  authority  to  sell 
real  estate  prima  facie  entitles  the  agent  not  only  to  negotiate 
for  a sale,  but  also  to  sign  a binding  contract  of  sale:  Rosenbaum 
v.  Belson,  [1900]  2 Ch.  267,  at  p.  271. 

The  Statute  of  Frauds  does  not  require  that  the  appointment 
of  an  agent  should  be  in  writing:  Fry  on  Specific  Performance, 
sec.  526.  It  is  sufficient  if  the  contract  be  signed  with  initials: 
Jacob  v.  Kirk  (1839),  2 Moo.  & R.  221;  Sweet  v.  Lee 
(1841),  3 M.  & Gr.  452  ; even  in  the  case  of  an  agent  : 
Phillimore  v.  Barry  (1808),  1 Camp.  513.  Moreover, 

Mrs.  Hose  ratified  the  transaction  on  the  morning  of  the 
7th  June,  before  any  intimation  had  been  given  of  desire 
to  redeem — it  is  more  than  doubtful  that  she  could  revoke  the 
agency  after  a bond  fide  sale:  Day  v.  Wells  (1861),  30  Beav.  220. 

If  Machin’s  signature  were  necessary — delegatus  non  potest 
delegare — he  ratified  the  signing  of  his  name  by  Ap’John,  also 
before  any  intimation  of  a desire  to  redeem. 

The  fact  that  the  memorandum  is  in  the  form  of  a receipt 
for  money  is  immaterial.  In  Evans  v.  Prothero  (1852),  1 DeG.  M. 
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& G.  572,  the  document  was  in  this  form:  “ Received  this  25th 
August,  1827,  of  Mr.  Jenkin  Richards  now  and  before  the  sum 
of  twenty-one  pounds  being  the  amount  of  the  purchase  of 
3 tenements  sold  by  me  adjoining  the  river  Taaffe:  Received 

the  contents.  Witness,  John  Swaine — Evan  Richards  X”  This 
was  held  sufficient.  It  will  also  be  noted  that  in  this  document 
it  is  not  expressed  that  the  person  from  whom  the  money  was 
received  was  the  purchaser,  but  the  Court  (Lord  St.  Leonards, 
L.C.)  held  that  the  document  contained  “the  names  of  the 
parties  who  are  the  buyer  and  seller.”  The  result  must  be  that 
a receipt  given  by  name  to  one  who  pays  money  as  upon  a sale’ 
identifies  that  person  as  though  it  had  specifically  said  “sold 
to,  etc.” — in  other  words,  the  person  paying  the  money  is  taken 
to  be  the  person  buying. 


By  a parity  of  reasoning,  the  person  giving  the  receipt  is 
presumed  to  be  the  person  selling,  and  the  name  is  not  a mere 
description,  such  as  was  the  case  in  Vandenbergh  v.  Spooner 
(1866),  L.R.  1 Ex.  316. 


Newell  v.  Radford  (1867),  L.R.  3 C.P.  52,  has,  perhaps,  put 
the  law  in  a satisfactory  state.  So  in  Barickman  v.  Kuykendall 
(1841),  6 Blackf.  (Ind.)  21,  a receipt — “Received  the  18th  of 
December,  1837,  of  Isaac  Harness  $500  in  full  for  a hundred 
acres  of  land,  in  part  payment.  (Signed)  Nathaniel  Kuykendall — ” 
was  held  bad  as  not  containing  the  terms  of  the  contract,  but 
it  was  not  suggested  that  the  names  of  the  parties  did  not 
sufficiently  appear:  see  also  Williams  v.  Morris  (1877),  95  U.S. 
444. 

That  the  circumstance  that  Ap’John  was  agent  for  Mrs. 
Hose,  and  Toole  for  the  plaintiff  company,  does  not  affect  the 
rights  of  the  plaintiff  company,  also  seems  covered  by  authority. 
Sir  George  Jessel’s  laconic  statement  of  the  law  in  Commins  v. 
Scott  (1875),  L.R.  20  Eq.  11,  at  pp.  15,  16,  has  frequently  been 
cited  and  never  overruled.  He  says:  “There  can  be  no  doubt 
that  if  a written  contract  is  made  in  this  form,  ‘A.  B.  agrees  to 
sell  Blackacre  to  C.  D.  for  £1,000/  then  E.  F.,  the  principal 
of  A.  B.,  can  sue  G.  H.,  the  principal  of  C.  D.,  on  that  contract.” 

So  Romer,  J.,  in  Filey  v.  Hounsell,  [1896]  2 Ch.  737,  at  p. 
740,  thus  lays  down  the  law:  “For  the  purpose  of  satisfying 
the  Statute  of  Frauds  it  appears  to  me  sufficient,  so  far  as 
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parties  are  concerned,  that  the  written  contract  should  shew 
who  the  contracting  parties  are,  although  they  or  one  of  them 
may  be  agents  or  agent  for  others,  and  it  makes  no  difference 
whether  you  can  gather  the  fact  of  agency  from  the  written 
document  or  not.  Who  the  principals  are  may  be  proved  by 
parol.” 

A binding  contract  for  sale  being  entered  into  by  the  mort- 
gagee, before  any  notice  of  any  intention  to  redeem,  I think 
that  Mrs.  Nicholson  lost  any  right  she  previously  had  so  to 
redeem. 

In  Kenney  v.  Barnard  (1910),  17  O.W.R.  889,  2 O.W.N.  470,  the 
second  mortgagee,  on  the  day  of  a sale  under  the  first  mortgage, 
called  on  the  purchaser  and  offered  him  the  amount  of  his 
deposit  and  $25  for  his  trouble — he  also  made  a legal  tender  to 
the  first  mortgagee  of  the  amount  due,  etc.  Mr.  Justice  Suther- 
land says  (17  O.W.R.  p.  900) : “ The  tender  made  after  the  sale  was 
so  made  at  a time  when  both  vendor  and  purchaser  were  bound 
by  the  agreement  that  had  been  made.  . . . The  vendor 

would  have  been  willing  to  cancel  the  sale  and  permit  the  plaintiff 
to  redeem.  The  purchaser  . . . was  unwilling  to  forgo  his 

bargain.  ...  He  declined,  and  could  not,  I think,  be  com- 
pelled to  do  so.”  An  action  brought  by  the  second  mortgagee 
was  dismissed  with  costs.  I follow  this  decision,  and  wholly 
agree  in  my  learned  brother’s  conclusion. 

The  present  case  is  wholly  unlike  those  in  which,  after  final 
order  of  foreclosure,  a foreclosure  decree  has  been  opened  up 
and  the  mortgagor  allowed  to  redeem,  even  (in  some  instances) 
against  a purchaser— for  example:  Campbell  v.  Holyland  (1877), 
7 Ch.D.  166;  Trinity  College  v.  Hill  (1882-4), 2 O.R.  348,  10  A.R. 
99;  Independent  Order  of  Foresters  v.  Pegg  (1900),  19  P.R.  254. 
The  doctrine  is,  that  a purchaser  buying  from  a mortgagee, 
after  final  order  of  foreclosure,  is  charged  in  law  with  knowledge 
of  the  right  of  the  Court  to  exercise  its  discretion:  see  per  Street, 
J.,  19  P.R.  at  p.  262.  And:  “This  Court  looks  at  the  estate 
from  first  to  last  as  only  a pledge  for  the  debt.  The  mere  fact  of 
an  order  absolute  for  foreclosure  being  obtained  does  not  neces- 
sarily prevent  the  Court  from  rescuing  the  estate  from  the  mort- 
gagee. Indeed  the  order  absolute  amounts  to  little  more 
than  authority  by  the  Court  to  the  mortgagee  to  deal  with  the 
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property  as  his  own:”  10  A.R.  at  p.  107.  “ Therefore  every- 

body who  took  an  order  for  foreclosure  absolute  knew  there  was 
still  a discretion  in  the  Court  to  allow  the  mortgagor  to  redeem:” 

7 Ch.D.  at  p.  172. 

The  practice  was  to  apply  to  open  up  the  foreclosure,  and  the 
Court  then  exercised  its  discretion  whether  to  open  up  the  final 
order  of  foreclosure  and  allow  the  mortgagor  to  redeem;  and 
this  would  depend  upon  the  circumstances  of  each  particular 
case:  7 Ch.D.  166;  cf.  In  re  Power  and  Carton’s  Contract 
(1890),  25  L.R.  Ir.  459. 

I do  not  think  the  same  power  exists  where  the  sale  is  not 
after  final  order  of  foreclosure,  but  by  a mortgagee  under  a power 
of  sale;  and  Kelly  v.  Imperial  Loan  Co.  (1884-5),  11  A.R.  526, 
11  S.C.R.  516,  seems  to  proceed  upon  that  view;  see  also  Crotty 
v.  Taylor  (1892),  8 Man.  L.R.  188.  That  the  position  of  the 
mortgagee,  at  least  after  sale  under  power,  is  not  in  all  respects 
the  same  as  after  sale  following  a final  order  of  foreclosure,  appears 
from  Fisher,  6th  ed.,  sec.  1969;  Rudge  v.  Richens  (1873),  L.R. 

8 C.P.  358.  And  we  need  not  inquire  whether  the  sale  in  Kelly 

v.  Imperial  Loan  Co.,  being  after  judgment  for  foreclosure,  but 
after  a void  final  order  of  foreclosure,  was  not  against 
the  rule  in  Stevens  v.  Theatres  Limited,  [1903]  1 Ch. 

857.  The  difference  is  manifest — on  a sale  after  final 

order  of  foreclosure  the  mortgagee  has  a chance 

of  making  a gain — he  has  not  to  account  to  the  mortgagor; 
and,  if  he  does  not  make  enough  to  pay  the  amount 
of  the  debt,  he  cannot  sue  for  the  balance.  Where  the  property 
is  sold  under  power  of  sale,  the  mortgagee  cannot  make  a gain; 
he  must  account  for  the  surplus  over  his  debt,  but  he  can  sue 
if  there  be  a deficiency:  Burnham  v.  Galt  (1869),  16  Gr.  417, 
at  p.  419;  Pegg  v.  Hobson  (1887),  14  O.R.  272;  Rudge  v.  Richens, 
L.R.  8 C.P.  358. 

Again,  there  is  a marked  difference  in  the  power  of  the  Court 
to  interfere  where  it  is  a question  of  rights  arising  under  its  own 
decree,  and  where  it  is  a question  of  rights  arising  from  a con- 
tract. Where  a person,  to  support  his  claim  to  land,  must  rely 
upon  a judgment  of  the  Court,  the  Court  may  well  have  the  power 
to  vary  such  judgment  and  the  rights  arising  under  it — but  whence 
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comes  the  power  of  the  Court  to  interfere  with  rights  arising 
under  contract  and  independently  of  any  Court  proceeding? 

I have,  in  finding  certain  facts  at  the  trial,  given  my  view 
of  the  credit  to  be  attached  to  witnesses.  I would  add  that 
there  was  nothing  in  the  way  of  oppression,  collusion  or  bad 
faith  on  the  part  of  vendor,  solicitor,  agent  or  purchaser — the 
whole  trouble  was  the  not  unusual  one  of  failure  on  the  part  of 
a bankrupt  man  to  raise  money  in  time  to  make  a good  deal. 
There  can  be  no  doubt  that  Machin  would  have  preferred  the 
Nicholsons  to  make  all  the  money  which  could  be  made  out  of 
the  property. 

I think  the  plaintiffs  are  entitled  to  judgment  for  possession 
with  costs — also  to  an  account  for  use  and  occupation,  etc.,  which 
will  be  determined  by  the  Master  at  Kenora,  if  the  parties  can- 
not agree.  The  counterclaim  of  the  defendants  will  be  dismissed 
with  costs — the  costs  ordered  to  be  paid  to  the  plaintiffs  will 
include  all  over  which  I have  any  control. 

If  any  special  order  be  required  by  reason  of  the  receiver, 
etc.,  I may  be  applied  to. 


[DIVISIONAL  COURT.] 

Northern  Crown  Bank  v.  International  Electric  Co. 

Promissory  Note — Instrument  Payable  on  Demand — Negotiation  on  Day  of 

Date — “Overdue”  Note — Bills  of  Exchange  Act,  secs.  70,  182. 

Judgment  of  Meredith,  C.  J.  C.  P.,  22  O.L.R.  339,  affirmed  on  appeal. 

An  appeal  by  the  defendants  from  the  judgment  of  Meredith, 
C.J.C.P.,  22  O.L.R.  339,  in  favour  of  the  plaintiffs,  in  an  action 
upon  a promissory  note. 

February  9.  The  appeal  was  heard  by  a Divisional  Court 
composed  of  Mulock,  C.J.Ex.D.,  Teetzel  and  Middleton,  JJ. 

I.  F.  Hellmuth,  K.C.,  and  J.  R.  Meredith,  for  the  defendants, 
argued  that  the  note,  being  payable  on  demand,  was  overdue 
the  moment  it  was  delivered;  and  that  the  plaintiffs,  therefore, 
took  it  subject  to  the  equities  attaching  to  it.  Barough  v.  White 
(1825),  4 B.  & C.  325,  the  earliest  case  on  the  subject,  is  against 
the  defendants’  contention;  but  see  the  judgment  of  Parke,  B., 
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and  the  argument  of  Petersdorff  in  Norton  v.  Ellam  (1837),  2 
M.  & W.  461.  Reference  was  also  made  to  In  re  George  (1890), 
44  Ch.D.  627,  and  Edwards  v.  Walters,  [1896]  2 Ch.  157,  compared 
with  the  earlier  case  of  Glasscock  v.  Balls  (1889),  24  Q.B.D.  13. 
The  Glasscock  case  is  against  us,  but  the  later  case  of  In  re  George 
is  in  our  favour;  and,  though  only  a decision  of  a single  Judge, 
was  approved  of  by  the  Court  of  Appeal  in  the  Edwards  case, 
in  which  no  reference  was  made  to  the  Glasscock  case.  [Teetzel, 
J.,  referred  to  Boulton  v.  Langmuir  (1897),  24  A.R.  618,  per 
Osier,  J.A.,  at  p.  622,  cited  in  Maclaren  on  Bills,  4th  ed.,  p.  347.] 
It  is  submitted  that  the  result  of  the  cases  is  in  favour  of  the 
defendants’  contention,  and  that  the  law  in  this  respect  has 
not  been  altered  by  sec.  182  of  the  Bills  of  Exchange  Act,  which 
is  not  an  affirmative  enactment. 


F.  Arnoldi,  K.C.,  for  the  plaintiffs.  The  respondents’  con- 
tention is  stated  in  short  compass  in  the  judgment  of  the  trial 
Judge,  and  it  is  submitted  that  the  cases  cited  on  behalf  of  the 
defendants  have  no  application  to  the  case  at  bar,  which  is  governed 
by  sec.  182  of  the  Bills  of  Exchange  Act.  See  Chalmers  on 
Bills  of  Exchange,  ed.  of  1909,  p.  299,  and  Maclaren,  ed.  of  1909, 
pp.  224,  347,  447,  455.  The  cases  relied  on  by  the  defendants 
all  turn  upon  the  effect  of  the  Statute  of  Limitations,  which  is 
not  in  question  here.  The  Glasscock  case  has  not  been  over- 
ruled, and  is  in  our  favour.  The  alleged  defects  in  the  note  arose 
after  its  negotiation. 

Hellmuth,  in  reply.  The  defects  in  the  plaintiffs’  title  did 
not  arise  after  negotiation,  and  it  is  assumed  by  the  trial  Judge 
that,  so  far  as  this  point  is  concerned,  there  is  a good  defence 
to  the  action.  If  necessary,  there  might  be  a re-argument  on 
the  question  of  consideration.  The  main  point  is  as  to  the 
meaning  of  “ maturity,”  which  is  covered  by  In  re  George. 


May  18.  Mulock,  C. J. : — This  is  an  action  upon  a promissory 
note  bearing  date  the  28th  June,  1906,  made  by  the  defendant 
company,  payable  to  the  order  of  the  Electric  Advertising  Com- 
pany, for  the  sum  of  $3,500,  with  interest  at  5 per  cent,  per 
annum,  “ before  and  after  due  and  until  paid,”  and  indorsed 
to  the  plaintiffs  on  the  day  of  its  date. 
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The  defence  is,  that  the  note  was  without  consideration, 
that,  being  payable  on  demand,  it  was  always  overdue,  and, 
therefore,  came  into  the  plaintiffs’  hands  as  overdue  and  as 
such  subject  to  the  equities  existing  between  the  original  parties. 

The  neat  point  to  be  determined  is,  whether  the  note  was 
overdue  when  the  plaintiffs  became  holders  for  value. 

The  case  was  tried  before  Meredith,  C.J.C.P.,  who  held  that 
the  note  was  not  overdue  when,  on  the  day  of  its  date,  it  passed 
into  the  plaintiffs’  hands.  I fully  agree  with  the  views  expressed 
by  the  learned  Chief  Justice  in  his  judgment,  and  have  little 
to  add.  It  seems  to  me  that  the  language  of  sec.  182  of  the 
Bills  of  Exchange  Act  negatives  the  appellants’  contention  that 
a promissory  note  payable  on  demand  becomes  overdue  at  the 
instant  of  its  coming  into  existence.  In  substance,  the  section 
declares  that  mere  delay  in  presentment  for  payment  shall  not 
cause  a note  payable  on  demand  to  be  deemed  overdue,  thus 
implying  that  delay  may  give  a demand  note  the  character  of 
an  overdue  note,  which  it  had  not  previously  possessed,  'if  it 
were  always  overdue,  such  delay  could  not  have  the  operation 
contemplated  by  the  section.  I think  it  is  fair  to  interpret  the 
section  as  declaring  to  the  effect  that  a note  payable  on  demand 
shall  not  because  of  that  circumstance  be  deemed  to  be  over- 
due, but  that  delay  in  its  presentment  may  give  it  the  character 
of  an  overdue  note. 

I think  the  appeal  should  be  dismissed  with  costs. 
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Teetzel,  J.: — I have  had  the  opportunity  of  reading  the 
judgment  of  my  brother  Middleton,  with  which  I agree,  and 
have  only  to  add  that  it  does  not  seem  to  me  necessary  to  go 
beyond  an  interpretation  of  the  language  of  sec.  182  of  the  Bills 
of  Exchange  Act,  read  in  the  light  of  secs.  70,  180,  and  186,  to 
determine  the  rights  of  the  parties  in  this  action. 

In  Bank  of  England  v.  Vagliano  Brothers , [1891]  A.C.  107,  it 
was  pointed  out  that  the  English  Bills  of  Exchange  Act  was 
intended  to  be  a code  of  the  law  relating  to  negotiable  instru- 
ments; and  clearly  the  same  observation  is  applicable  to  our 
Bills  of  Exchange  Act.  At  p.  144,  in  discussing  the 
proper  way  to  deal  with  such  a statute,  Lord  Herschell 
says:  “I  think  the  proper  course  is  in  the  first  in- 
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stance  to  examine  the  language  of  the  statute  and  to 
ask  what  is  its  natural  meaning,  uninfluenced  by  any  con- 
siderations derived  from  the  previous  state  of  the  law,  and  not 
to  start  with  inquiring  how  the  law  previously  stood,  and  then, 
assuming  that  it  was  probably  intended  to  leave  it  unaltered, 
to  see  if  the  words  of  the  enactment  will  bear  an  interpretation 
in  conformity  with  this  view.  If  a statute,  intended  to  embody 
in  a code  a particular  branch  of  the  law,  is  to  be  treated  in  this 
fashion,  it  appears  to  me  that  its  utility  will  be  almost  entirely 
destroyed,  and  the  very  object  with  which  it  was  enacted  will 
be  frustrated.  The  purpose  of  such  a statute  surely  was  that 
on  any  point  specifically  dealt  with  by  it,  the  law  should  be  ascer- 
tained by  interpreting  the  language  used,  instead  of,  as  before, 
by  roaming  over  a vast  number  of  authorities  in  order  to  dis- 
cover what  the  law  was,  extracting  it  by  a minute  critical  examina- 
tion of  the  prior  decisions,  dependent  upon  a knowledge  of  the 
exact  effect  even  of  an  obsolete  proceeding  such  as  a demurrer 
to  evidence.  I am  of  course  far  from  asserting  that  resort 
may  never  be  had  to  the  previous  state  of  the  law  for  the  purpose 
of  aiding  in  the  construction  of  the  provisions  of  the  code.  If, 
for  example,  a provision  be  of  doubtful  import,  such  resort  would 
be  perfectly  legitimate.  Or,  again,  if  in  a code  of  the  law  of 
negotiable  instruments  words  be  found  which  have  previously 
acquired  a technical  meaning,  or  been  used  in  a sense  other  than 
their  ordinary  one,  in  relation  to  such  instruments,  the  same 
interpretation  might  well  be  put  upon  them  in  the  code.  I 
give  these  as  examples  merely;  they,  of  course,  do  not  exhaust 
the  category.  What,  however,  I am  venturing  to  insist  upon 
is,  that  the  first  step  taken  should  be  to  interpret  the  language 
of  the  statute,  and  that  an  appeal  to  earlier  decisions  can  only 
be  justified  on  some  special  ground.” 

In  Robinson  v.  Canadian  Pacific  R.W.  Co.,  [1892]  A.C.  481, 
it  was  also  held  that  an  appeal  to  earlier  law  and  decisions  for 
the  purpose  of  interpreting  a statutory  code  can  only  be  justified 
on  some  special  ground,  such  as  doubtful  import,  or  previously 
acquired  technical  meaning  of  the  language  used  therein.  At 
p.  487,  Lord  Watson,  in  referring  to  the  arguments  of  counsel 
upon  the  law  applicable  to  cases  like  the  present,  as  it  existed 
prior  to  the  enactment  of  the  code,  says:  “ These  may  be  interest- 
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ing  topics,  but  they  are  foreign  to  the  present  case,  if  the  pro- 
visions of  sec.  1056  apply  to  it,  and  are  in  themselves  intelligible 
and  free  from  ambiguity.” 

See,  also,  as  to  the  application  of  the  rules  laid  down  by 
Lord  Herschell,  Halsbury’s  Laws  of  England,  vol.  2,  p.  461; 
also,  McDonough  v.  Cook  (1909),  19  O.L.R.  267,  at  p.  274. 

Now,  there  is  in  sec.  182  nothing  of  doubtful  import,  nor 
any  words  which  have  previously  acquired  a technical  meaning, 
nor  anything  that  can  possibly  furnish  any  special  ground  for 
appealing  to  decisions  prior  to  the  Act. 

Applying  the  rules  of  interpretation  above  set  forth  to  sec. 
182,  read  in  connection  with  secs.  70,  180,  and  186,  I think  it 
is  perfectly  plain  that  under  the  law  therein  declared  the  demand 
note  in  question,  which  was  indorsed  to  the  plaintiffs  on  the  day 
of  its  date,  cannot  be  deemed  to  have  been  overdue  for  the  pur- 
pose of  affecting  the  plaintiffs  with  defects  of  title  of  which  they 
had  no  notice. 

The  appeal  should,  therefore,  be  dismissed  with  costs. 

Middleton,  J.: — Action  upon  a demand  note  in  favour  of 
the  Electric  Advertising  Company,  for  $3,500,  dated  the  28th 
June,  1906,  indorsed  by  that  company  to  the  bank,  upon  its 
date,  for  value. 

The  learned  Chief  Justice  held  that  the  bank  were  holders 
in  due  course,  and  so  entitled  to  recover  notwithstanding  defences 
said  to  exist  between  the  makers  and  payees.  We  have  heard 
the  appeal  upon  this  question  only,  reserving  to  the  parties  the 
right  to  a further  hearing  if  we  should  differ  from  the  trial  Judge 
upon  this  question. 

The  appellants’  argument  is  this:  A demand  note  is  payable 
instanter,  and  no  demand  is  necessary — it  is  always  “ overdue” — 
there  cannot,  as  to  such  a note,  be  a holder  in  due  course,  be- 
cause he  cannot  shew  “that  he  became  the  holder  of  it  before 
it  was  overdue.” 

This  contention  is  based  upon  what  seems  to  me,  with  all 
deference,  a misunderstanding  of  the  cases  cited  and  of  the  mean- 
ing of  certain  sections  of  the  Bills  of  Exchange  Act. 

Brooks  v.  Mitchell  (1841),  9 M.  & W.  15,  was  a 
case  where  a direct  attack  was  made  by  an  action 
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of  trover  upon  the  title  of  one  who  claimed  to  be 
a holder  in  due  course  of  a note,  dated  the  24th  De- 
cember, 1824,  indorsed  by  the  payee  on  the  12th  March, 
1836,  to  one  Royle,  who,  on  the  16th  January,  1838,  indorsed 
it  to  the  defendant — as  it  was  found — for  value.  No  interest 
had  been  paid  for  three  years.  In  argument  counsel  for  the 
plaintiff  asserted  that  “it  is  settled  law,  that  a note  payable  upon 
demand  is  payable  immediately,”  and  relied  upon  cases  upon 
the  Statute  of  Limitations.  Parke,  B.,  refused  to  assent  to  this, 
and,  delivering  judgment  for  the  full  Court,  said:  “If  a promissory 
note  payable  on  demand  is,  after  a certain  time,  to  be  treated 
as  overdue,  although  payment  has  not  been  demanded,  it  is 
no  longer  a negotiable  instrument.  But  a promissory  note 
payable  on  demand  is  intended  to  be  a continuing  security.  It 
is  quite  unlike  ...  a cheque,  which  is  intended  to  be 
presented  speedily.” 


In  Glasscock  v.  Balls , 24  Q.B.D.  13  (C.A.),  a demand  note 
was  given  as  security  for  a debt.  As  security  for  the  same  debt 
a land  mortgage  was  also  taken.  The  payee  transferred  the 
mortgage  and  received  enough  to  pay  the  note.  He  afterwards 
indorsed  the  note  to  the  plaintiff,  who  gave  value  in  good  faith. 
In  an  action  on  the  note,  the  maker  said:  “The  note  was  payable 
on  demand,  and,  therefore,  payable  immediately;  when  the 
mortgage  was  transferred,  the  note  was  paid — it  was  then  extin- 
guished and  discharged,  and  the  plaintiff  acquired  no  title.” 
Lord  Esher  said:  “The  plaintiff  cannot  be  said  to  have  taken 
the  note  when  overdue,  because  it  was  not  shewn  that  payment 
was  even  applied  for,  and  the  cases  shew  that  such  a note  is  not 
to  be  treated  as  overdue  merely  because  it  is  payable  on  de- 
mand and  bears  date  some  time  back.”  Other  defences  were 
then  examined  and  dealt  with. 

Against  this  authority,  which  is  conclusive  in  the  plaintiffs’ 
favour,  the  defendants  cite  cases  dealing,  not  with  the  rights 
of  a holder  in  due  course,  but  with  two  quite  distinct  and  different 
matters. 

First,  cases  upon  the  Statute  of  Limitations.  Norton  v. 
Ellam,  2 M.  & W.  461,  is  mainly  relied  on.  This  case  was  decided 
by  the  same  Court,  three  of  the  four  Judges  being  the  same  as 
dealt  with  Brooks  v.  Mitchell ; and  Parke,  B.,  says:  “It  is  quite 
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clear  that  a promissory  note,  payable  on  demand,  is  a present 
debt,  and  is  payable  without  any  demand,  and  the  statute  begins 
to  run  from  the  date  of  it.” 

This  is  said  to  be  in  conflict  with  the  later  case,  but  a moment’s 
consideration  of  the  question  will  plainly  shew  that  this  is  not  so. 

The  Statute  of  Limitations  begins  to  run  from  the  earliest 
moment  when  the  plaintiff  can  sue.  He  can  sue  upon  a demand 
note  the  moment  it  is  made,  but  this  is  widely  different  from 
saying  that  a demand  note  is  due  or  past  due.  So  long  as  the 
holder  forbears  to  make  a demand  and  to  exercise  his  will  by 
calling  for  payment,  the  note  is  not  overdue,  but  the  Statute  of 
Limitations  is  running  against  him,  not  because  the  note  is  due 
or  overdue,  but  because  he  can  at  any  time  sue  at  his  own  will. 

Cases  arising  upon  instruments  which  provide  that  upon  the 
happening  of  certain  events — e.g.,  default  in  payment  of  interest 
— the  plaintiff  may,  at  his  option,  call  in  the  principal,  proceed 
upon  the  same  line.  The  statute  runs,  not  from  the  time  fixed 
for  payment,  nor  from  the  time  the  plaintiff  exercised  his  right 
to  call  in,  but  from  the  earliest  time  when  he  might  have  exer- 
cised the  right : Hemp  v.  Garland  (1843),  4 Q.B.  519;  Reeves  v. 
Butcher,  [1891]  2 Q.  B.  509  ; McFadden  v.  Brandon 

(1903-4),  6 O.  L.  R.  247,  8 0.  L.  R.  610.  A note 

payable  upon  demand  forms  no  exception  to  the  general 
rule  that  no  demand  is  necessary  before  action  to  recover 
money  lent  payable  upon  request:  In  re  Brown,  Brown  v.  Brown, 
[1893]  2 Ch.  300. 

The  second  group  of  cases  relied  upon  by  the  defendants  are 
those  determined  upon  sec.  62  of  the  English  Act  (142  of  the 
Canadian  Act).  This  section  relates  to  what  is  called  “ renuncia- 
tion,” i.e.,  the  discharge  of  the  bill  by  accord  without  satis- 
faction. 

The  common  law  permitted  the  parties  to  an  executory  con- 
tract, by  mutual  agreement,  without  any  satisfaction,  to  dis- 
charge the  obligation  of  the  contract;  an  executed  contract  could 
only  be  discharged  by  release  under  seal  or  performance;  but 
a bill  or  note  stood  on  a different  footing  from  ordinary  simple 
contracts;  the  words  “ before  breach,”  as  applied  to  them,  were 
meaningless;  and  the  law  merchant  permitted  the  liability  upon 
a bill  or  note  to  be  discharged  either  before  or  after  maturity. 
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In  Foster  v.  Dawber  (l85l),  6 Ex.  839,  an  action  upon 
demand  notes,  the  defendant  pleaded  that,  before 

demand  of  payment,  the  plaintiff’s  testator,  the  holder 
of  the  notes,  exonerated,  absolved,  and  discharged  the 
defendant  from  and  waived  performance  of  the  promises, 
etc.,  etc.  It  was  contended  that  this  plea  was  not  proved, 
as  it  alleged  that  the  transaction  relied  upon  as  a renuncia- 
tion was  pleaded  as  taking  place  before  breach,  while  the  notes 
were  demand  notes,  and  so  a breach  took  place  in  point  of  law 
upon  delivery  of  the  notes.  Parke,  B.,  for  the  Court,  held  the 
plea  proved,  “for  Clark  exonerated  the  defendant  before  he 
called  on  him  to  pay  the  amount  of  the  notes:’7  p.  851. 

The  Bills  of  Exchange  Act,  sec.  62  (1),  provides  that  the 
holder  of  a bill  may,  “at  or  after  the  maturity,”  renounce  his 
rights,  and  the  bill  is  then  discharged.  This  renunciation  must 
be  in  writing  unless  the  bill  is  delivered  up. 

In  In  re  George , 44  Ch.D.  627,  a testator  on  his  deathbed  had 
the  nurse  draw  up  a memorandum,  which  he  did  not  sign,  stating 
that  it  was  his  wish  that  the  note  should  be  destroyed.  It  was 
pointed  out  that  this  section  did  not  require  the  renunciation  to 
be  in  writing  when  before  maturity.  Chitty,  J.,  adopted  the 
rule  in  the  Statute  of  Limitations  cases  to  determine  whether 
the  note  was  “at  maturity,”  within  the  meaning  of  this  section, 
and  then  proceeded  to  consider  the  other  questions  involved. 

In  Edwards  v.  Walters,  [1896]  2 Ch.  157,  the  question  was 
precisely  the  same,  and  the  ruling  in  In  re  George  was  accepted 
without  question. 

The  expression  “at  maturity”  is  not  used  with  reference  to 
a holder  in  due  course,  and  one  can  readily  see  that,  in  endeavour- 
ing to  attach  a definite  meaning  to  this  expression  in  a statute 
amending  the  law  merchant,  the  Court  may  well  hold  that  the 
requirement  that  a renunciation  shall  be  in  writing  should  relate 
to  the  earliest  possible  moment.  In  any  case  the  decision  throws 
no  light  on  the  matter  in  hand. 

Bearing  in  mind  the  law  laid  down  in  Brooks  v.  Mitchell, 
it  is  clear  that  the  framers  of  the  Bills  of  Exchange  Act  did  not, 
as  the  appellants  contend,  speak  without  knowledge  when  sec. 
182  was  framed.  Its  provision  that  a demand  note  is  not  to  be 
deemed  to  be  overdue  when  negotiated  merely  because  a reason- 
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able  time  for  presenting  it  for  payment  has  elapsed,  is  a correct 
statement  of  the  law  as  laid  down  in  Barough  v.  White,  4 B.  & C. 
325,  which  shews  that  a demand  note  differs  from  a cheque,  as 
it  is  intended  to  be  a continuing  security,  and  no  inference  against 
its  validity  arises  merely  by  delay  in  demanding  payment. 

Appeal  dismissed  with  costs. 


[DIVISIONAL  COURT.] 

Re  Sturmer  and  Town  of  Beaverton. 

Municipal  Corporations — Local  Option  By-law — Voting — Vote  of  Munici- 
pal Clerk — Residence  of  Voters — Determination — Remission  of  Voter’s 
Taxes — Attempt  to  Influence  Voter — Instructions  as  to  Marking  of 
Ballots — Violation  of  Oath  of  Secrecy — Ballot  Placed  in  Wrong  Box — 
Deputy  Returning  Officer  Aiding  Persons  in  Marking  Ballots — Ab- 
sence of  Objection — By-law  Altering  Polling  Subdivisions — Failure  to 
File — Irregularity — Result  not  Affected — Error  in  By-law  as  Printed 
— Appointment  of  Scrutineers — Description  of  Polling  Place — Har- 
bour— Inclusion  in  By-law> — Jurisdiction — Failure  to  Record  Names 
of  Voters — Honest  Mistake — Display  of  Objectionable  Poster- — 
Choice  of  Oath  by  Voter — Curative  Section  { 204)  of  Municipal  Act , 
1903 — Right  to  Inquire  how  Votes  Cast. 

Upon  a motion  to  quash  a local  option  by-law: — « 

Held,  (1)  that  the  clerk  of  the  municipality  had  the  right  to  vote  upon 
the  submission  of  the  by-law  to  the  electors. 

Re  Schumacher  and  Town  of  Chesley  (1910),  21  O.L.R.  522,  followed. 

Dictum  of  Garrow,  J.A.,  in  Re  Ellis  and  Town  of  Renfrew  (1911),  2i3 
O.L.R.  427,  not  followed. 

(2)  That  two  men  who  lived  near  the  boundary  of  the  municipality,  in 
fact,  on  the  evidence,  resided  within  the  municipality,  even  assuming 
that  residence  is  to  be  determined  by  the  exact  locality  of  the  dwelling- 
house.  Non-residence  is  not  determined  by  the  mark  “N.R.”  on  the 
assessment  roll,  nor  by  the  fact  that  names  are  placed  on  part  2 of  the 
voters’  list.  The  fact  of  residence  is  a matter  to  be  determined  under 
sec.  86  (2)  of  the  Municipal  Act,  1903. 

(>3)  That  J.,  a voter  whose  status  was  attacked  could  well  claim  to  be 
and  swear  that  he  was,  at  the  time  of  voting,  resident  in  the  munici- 
pality for  one  month  before  the  election.  The  vote  was  taken  on  the  2nd 
January,  1911;  he  was  then  the  tenant  of  a house  in  the  municipality, 
held  since  April,  1909,  of  which  he  had  been  in  actual  occupation  by 
himself  and  his  family  up  to  the  9th  December,  1910;  he  was  in  that 
month  called  away  by  his  employers  for  a temporary  purpose,  and  was 
followed  by  his  family;  but  he  left  in  his  house  the  bulk  of  his  furniture, 
locking  up  his  hqjpse  and  continuing  to  pay  the  rent. 

Review  of  the  authorities  on  the  question  of  residence. 

(4)  That  A.  M.  was  not  deprived  of  her  right  to  vote  because  the  muni- 
cipality had  remitted  her  taxes;  that  the  evidence  failed  to  shew  that 
there  was  any  attempt  to  bribe  her;  and  that  something  said  to  her 
in  a foreign  language  by  a man  who  brought  her  to  the  polling  place, 
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when  she  went  into  the  booth  to  vote,  could  not  be  supposed  to  have 
affected1  the  result  of  the  voting. 

(5)  That  the  objection,  as  to  two  of  the  voters,  that  the  instructions  given 
by  them  as  to  the  marking  of  their  ballots  were  ambiguous,  failed  upon 
the  evidence;  in  the  absence  of  any  complaint  from  the  voters  or  any 
attempt  on  the  part  of  the  scrutineers  to  get  more  explicit  instructions, 
there  appeared  to  be  no  miscarriage. 

(6)  That  persons  in  the  polling  booth  sworn  to  secrecy  act  improperly 
when  they  disclose,  upon  affidavit,  what  has  taken  place  therein. 

(7)  That  the  vote  of  McG.  was  not  invalidated  by  reason  of  his  two 
ballots — one  for  school  trustees  and  the  other  upon  local  option — being 
by  accident  placed  in  the  one  box;  the  deputy  returning  officer  having, 
at  the  close  of  the  poll,  opened  that  box  first,  taken  out  the  ballot  im- 
properly there,  and  placed  it  in  its  proper  box  without  opening  it  or 
disclosing  how  it  was  marked. 

(8)  That  the  votes  of  two  aged  persons  were  not  invalidated  because, 
although  they  could  read  with  glasses,  the  deputy  returning  officer,  upon 
their  saying  that  they  had  forgotten  their  glasses,  without  protest  from 
and  in  the  presence  of  the  scrutineers,  aided  them  in  marking  their 
ballots. 

(9)  That,  as  to  the  by-law  altering  the  polling  subdivisions  not  being 
duly  filed  forthwith  after  the  making  thereof,  under  sec.  >536  (9)  of  the 
Municipal  Act,  and  the  right  of  appeal  being  given  within  two  months 
after  the  filing  thereof  ( ib . (8)  ),  it  was  too  late,  after  the  local  option 
by-law  had  been  voted  on,  to  object  to  the  irregularity,  there  being  no 
evidence  that  any  one  had  been  misled,  or  that  any  one  had  not  the 
opportunity  to  vote  and  knowledge  of  where  his  vote  was  to  be  cast; 
the  result  of  the  voting  was  not  affected,  and  sec.  20 4 of  the  Act  applied 
to  validate  at  this  stage.  Apart  from  the  statute,  the  doctrine  of 
laches  and  acquiescence  applies  to  protect  the  outcome  of  de  facto 
elections,  when  the  parties  complaining  have  been  aware  of  the  irregu- 
larities and  have  concurred  therein  by  taking  part  in  the  election. 

(10)  That  a discrepancy  between  the  by-law  as  printed  and  as  finally 
passed,  as  to  the  hour  for  the  appointment  of  scrutineers,  did  not  affect 
the  result,  and  was  an  irregularity  covered  by  sec.  204. . The  reeve 
attended  and  appointed  scrutineers;  and,  although  the  appointment  was 
to  attend  the  casting  of  ballots  and  not  the  summing  up,  this  was 
assumed  to  be  sufficient,  and  the  scrutineers  attended  both. 

(11)  That  the  description  of  the  polling  place  in  one  division  as  “Bruce’s 
office,  Mara  St.,”  was  sufficient— the  place  being  well  known,  and  no 
one  having  been  misled,  so  far  as  shewn.  Affidavits  based  on  opinion 
on  this  question  were  inadmissible;  and,  if  admitted,  of  no  value. 

(12)  That  the  by-law  was  not  objectionable  because  it  purported  to  extend 
its  prohibition  to  the  harbour,  which,  though  a harbour  under  Dom- 
inion jurisdiction,  was,  for  purposes  within  the  ambit  of  provincial 
legislation,  within  the  jurisdiction  of  the  Province. 

(13)  That  an  honest  mistake  by  which  the  names  of  two  men  who  voted 
were  not  recorded  in  the  poll-book,  and  so  two  more  ballots  were  found 
in  the  box  than  names  marked  off,  did  not  affect  the  result,  and  was 
covered  by  sec.  204. 

(14)  That  an  objectionable  poster  said  to  have  been  displayed  could  not 
avoid  the  result. 

(15)  That,  on  the  evidence,  one  W.  did  not  vote  after  .declining  the  oath: 
he  had  his  choice  of  oath  (Wilson  v.  Manes  (1899),  26  A.R.  398),  and 
was  sworn  and  voted. 

Quaere  per  Middleton,  J.,  whether,  if  there  were  votes  enough  improperly 
cast  to  affect  the  result,  the  Court  should  endeavour  to  ascertain  how 
these  votes  were  oast. 

Order  of  Middleton,  J.,  affirmed. 
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Motion  by  Henry  Sturmer  to  quash  a local  option  by-law. 

April  26  and  27.  The  motion  was  heard  by  Middleton, 
J.,  in  the  Weekly  Court  at  Toronto. 

J.  B.  Mackenzie,  for  the  applicant. 

W.  E.  Raney,  K.C.,  for  the  town  corporation. 

April  29.  MIddleton,  J.  : — This  is  a motion  against  a 
local  option  by-law,  upon  many  grounds:  169  votes  were  cast 
in  favour  of  the  by-law,  111  against,  so  that  1163^2  (167)  votes 
were  necessary  to  give  the  statutory  majority,  and  it  is  contended 
that  the  by-law  should  be  quashed  if  it  can  be  shewn  that  three 
votes  were  improperly  cast. 

(1)  Charles  A.  Patterson,  the  clerk,  voted.  In  Re  Schumacher 
and  Town  of  Chesley  (1910),  21  O.L.R.  522,  it  was  held  that  the 
clerk  could  vote.  In  Re  Ellis  and  Town  of  Renfrew  (1911),  23 
O.L.R.  427,  a by-law  was  attacked,  and,  in  order  to  attack  it 
successfully,  a large  number  of  votes  had  to  be  declared  invalid. 
Mr.  Justice  Garrow,  after  deducting  nine  votes  (including  the 
clerk’s)  which  he  thought  were  bad,  held  that  the  applicant 
failed,  as  the  by-law  still  had  four  votes  over  the  statutory  re- 
quirement. Sir  Charles  Moss  and  Mr.  Justice  Maclaren  agree 
in  the  result.  I have  spoken  to  them,  and  they  tell  me  that 
this  expression  was  used  advisedly,  and  signifies  that  they  agree 
in  dismissing  the  appeal  because  the  appellant  had  not  success- 
fully attacked  a sufficient  number  of  votes,  and  that  they  did 
not  intend  to  express  concurrence  in  the  view  that  even  nine 
votes  had  been  well  impeached,  and  that  they  did  not  determine 
this  question.  This  leaves  the  Schumacher  decision  binding  upon 
me. 

(2)  Frederick  Tear  and  Samuel  Madill.  These  men  live  near 
the  boundary.  When  the  evidence  is  examined,  it  appears  as 
a fact  that  they  reside  within  the  municipality,  even  assuming 
in  the  applicant’s  favour  that  residence  is  determined  by  the 
exact  locality  of  the  dwelling-house. 

It  is  said  that  because  marked  on  the  assessment  roll  “N.R.,” 
this  is  conclusive.  I find  no  warrant  for  this — nor  does  the  fact 
that  the  names  are  on  part  2 determine  the  place  of  residence. 
All  the  list  does  determine  is  that  these  men  are  qualified  to  vote 
at  a municipal  election.  The  fact  of  residence  is  a matter  to 
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be  determined  under  sec.  86  (2)  of  the  Municipal  Act,  1903, 
as  this  is  required  beyond  the  appearing  upon  the  roll  in  the 
case  of  tenants  as  a condition  of  voting. 

(4)  McArthur’s  vote  is  bad.  He  moved  permanently  from 
the  municipality  before  the  election. 

(5)  Arthur  Jones.  The  question  is,  has  this  man  lost  his 
residence?  He  is  a railway  employee.  He  was  sent  to  relieve 
another  employee  who  was  temporarily  disqualified,  and  left 
Beaverton  some  time  before  the  10th  December.  On  that  date 
his  wife  and  child  followed  him,  and  continued  to  live  with  him 
at  Whitby,  in  a room  rented  there.  Some  few  articles  of  furni- 
ture were  taken,  but  he  continued  to  maintain  his  house  in 
Beaverton,  having  left  the  bulk  of  his  furniture  there,  and  mani- 
festly regarded  his  abiding  in  Whitby  as  temporary  only.  Some 
poultry  was  left  in  Beaverton,  and,  by  an  arrangement  with 
a friend,  was  cared  for  during  his  absence. 

Re  Seymour  Voters’  List  (1899),  2 Ont.  Elec.  Cas.  69,  a case 
upon  a statute  requiring  continuous  residence,  is  a sufficient 
answer  to  this  objection.  A series  of  cases  not  there  cited  lead 
to  the  same  conclusion. 

“The  question  is,  what  is  the  meaning  of  the  word  ‘resides?’ 
I take  it  that  the  word,  when  there  is  nothing  to  shew  that  it 
is  used  in  a more  extended  sense,  denotes  the  place  where  an 
individual  eats,  drinks,  and  sleeps,  or  where  his  family  or  his 
servants  eat,  drink,  and  sleep:”  Bayley,  J.,  in  The  King  v. 
Inhabitants  of  North  Curry  (1825),  4 B.  & C.  953. 

In  Powell  v.  Guest  (1864),  18  C.B.N.S.  72,  the  doctrine  laid 
down  in  Elliott  on  Registration  is  approved:  “In  order  to  consti- 
tute residence,  a party  must  possess  at  the  least  a sleeping  apart- 
ment, but  that  an  uninterrupted  abiding  at  such  dwelling  is  not 
requisite.  Absence,  no  matter  how  long,  if  there  be  liberty  of 
returning  at  any  time,  and  no  abandonment  of  the  intention  of 
returning  whenever  it  may  suit  the  party’s  pleasure  or  con- 
venience so  to  do,  will  not  prevent  a constructive  legal  residence. 
But,  if  he  has  debarred  himself  of  the  liberty  of  returning  to 
such  dwelling,  by  letting  it  for  a period,  however  short,  or  has 
abandoned  his  intention  of  returning,  he  cannot  any  longer  be 
said  to  have  even  a legal  residence  there.” 

The  commission  of  crime  justifying  imprisonment  is  held  to 
be  a voluntary  abandonment  of  the  residence,  but  imprisonment 
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or  debt  is  not,  because  the  debtor  can  at  any  time  return  on 
paying  his  debt.  Nor  is  imprisonment  pending  a trial  any  aban- 
donment of  residence:  Charlton  v.  Morris,  [1895]  2 I.R.  541. 

A poor  law  case,  Guardians  of  Holborn  v.  Guardians  of  Chertsey 
(1884),  54  L.J.ALC.  53,  is  also  of  value.  Hawkins,  J.,  states  the  law 
thus:  “Mere  bodily  presence  or  actual  dwelling  in  a parish, 
though  prima  facie,  is  not  absolutely  sufficient  to  satisfy  the 
statute;  more  is  required.  The  evidence  must  be  such  as  to 
satisfy  the  tribunal  before  which  the  question  arises  that  the 
place  of  it  was  the  home  and  fixed  place  of  abode  of  the  person 
whose  settlement  is  disputed.  If  a person  having  a home  of 
his  own  of  which  he  is  the  head,  or  being  a member  of  his  father’s 
family  and  having  his  fixed  home  as  of  right  at  his  father’s  house, 
quits  it  for  a mere  temporary  purpose,  intending  on  leaving  and 
during  all  his  absence  to  return  to  it  as  soon  as  the  object  of 
his  absence  is  accomplished  and  then  to  live  in  it  as  before — such 
mere  temporary  physical  absence  does  not  operate  as  a break 
in  his  residence  . . . ; though  physically  absent  his 

residence  continues.  A man  who  goes  from  his 
home  on  a journey  or  a visit,  intending  to  re- 
turn when  his  journey  or  his  visit  is  over,  though  dwelling 

away  from  it  for  a time,  cannot  be  said  to  be  resident 

at  the  place  where  he  is  a mere  visitor.  On  the  other  hand,  if 
a person  having  a fixed  home,  whether  as  the  head  of  it  or  as 
being  a member  of  a family,  and  whether  emancipated  or  not, 
quits  it  with  the  intention  not  to  return,  or  to  return  only  upon 
the  happening  of  some  particular  uncertain  event,  he  cannot 
during  his  absence  be  said  to  reside  in  the  home  he  has  quitted. 
Whether  the  animus  revertendi  existed  is  always  a question  of 
fact,  not  of  law.” 

The  Northallerton  Case  (1869),  1 O’M.  & H.  167,  170,  171,  is 
also  of  value,  Mr.  Justice  Willes  upholding  the  right  to  vote, 
based  upon  residence  in  these  cases,  upon  slight  evidence. 

(6)  A man  named  Brown.  This  is  abandoned  by  the  relator. 

(7)  Ann  McRae.  An  old  lady,  in  poverty.  The  munici- 
pality remitted  her  taxes.  This  does  not  deprive  her  of  her 
right  to  vote. 

The  evidence  that  there  was  any  attempt  to  bribe  entirely 
fails. 
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It  is  said  that  one  of  the  men  who  brought  her  to  the  polling 
place,  when  she  went  into  the  booth  to  vote,  said  something  to 
her  in  Gaelic.  What  was  said  is  not  known,  and  I cannot  conjure 
up  enough  suspicion  to  think  that  this  affected  the  result  of 
the  election. 

With  reference  to  this  voter  and  another,  it  is  said  that 
the  instructions  to  the  deputy  returning  officer  as  to  how  she 
wished  her  ballot  marked  (she  voted  as  an  illiterate)  were  ambiguous. 
I do  not  think  so;  and,  in  the  absence  of  any  complaint  from 
the  voters  or  any  attempt  on  the  part  of  the  scrutineers  to  get 
more  explicit  instructions,  I do  not  think  there  was  any  mis- 
carriage. For  all  that  appears,  the  deputy  returning  officer 
may  have  asked  the  old  lady  if  he  rightly  understood  her  in- 
structions to  mark  the  ballot  against  the  liquor  traffic  as  meaning 
to  mark  it  “for  local  option.* * 

The  deponents  are  acting  improperly  when,  as  here,  they 
violate  their  oath  of  secrecy  and  disclose  what  took  place. 

(8)  John  White’s  vote.  Attack  abandoned. 

(9)  Cameron  et  al.  Attack  abandoned. 

(10  and  11)  Arbuthnot  and  Best.  Abandoned,  as  charges 
disproved  on  the  evidence. 

(12)  Charles  McLean.  Dealt  with  under  No.  7. 

(13)  Samuel  Brown.  Abandoned. 

(14)  McGaskill.  There  was  voting  for  school  trustees  and 
upon  local  option.  Two  ballot  boxes  were  used — by  some  mis- 
chance the  two  ballots  were  placed  in  the  one  box.  At  the  close 
of  the  poll,  this  was  opened  first,  and  the  ballot  improperly  there 
was  removed  and  placed  in  its  proper  box  without  opening  it, 
or  disclosing  how  marked.  This  was  a mere  accident;  the  deputy 
returning  officer  acted  quite  properly;  and  this  cannot  avoid 
the  election. 

(15)  Betsy  McRae  and  Ann  McTaggart.  These  were  two 
old  ladies  who  had  not  brought  their  glasses,  and,  though  able 
to  read  with  them,  could  not  see  well  enough  to  mark  their  ballots 
unaided.  Without  any  protest  by  either  scrutineer,  they  were 
aided  by  the  deputy  returning  officer,  in  the  presence  of  the 
scrutineers,  to  mark  the  papers.  This  does  not  invalidate  the 
votes:  Re  Ellis  and  Town  of  Renfrew,  supra. 

(16)  Thin  paper  in  printing  ballots.  Abandoned. 
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(17)  The  “ principle  of  secrecy  was  violated  at  polling  sub- 
division No.  2.”  There  is  no  foundation  for  this  charge.  The 
room  was  well  arranged  and  the  proceedings  were  well  con- 
ducted. 

(18)  The  by-law  dividing  the  municipality  was  not  duly  filed. 
There  was  a de  facto  division.  The  by-law  was  operative  as 
soon  as  passed,  and  cannot  be  attacked  in  this  collateral  way. 

Those  charged  with  the  preparation  of  voters’  lists  must 
assume  things  to  be  de  jure  as  they  are  de  facto , and  cannot  con- 
stitute themselves  a general  inquest  to  determine  the  validity 
of  all  municipal  or  official  acts  leading  up  to  the  elections.  They 
cannot  ascertain  the  facts,  and  may  not  know  the  law;  and  only 
confusion  could  arise  if  they  were  not  allowed  to  assume  the 
validity  of  all  official  acts  not  directly  attacked. 

(19)  Changes  in  voters’  list  after  being  sent  to  clerk  of  peace. 
(No.  17  in  notice.)  Abandoned — not  being  in  accordance  with 
the  proved  facts. 

(20)  The  use  of  the  ballot  boxes — one  for  “trustee”  votes 
and  one  for  “local  option”  votes.  Abandoned,  after  some  dis- 
cussion. 

(21)  Smith’s  vote.  On  certificate  being  produced,  aban- 
doned. 

(22)  Insufficient  publication.  Thursday  was  the  8th  Decem- 
ber. The  paper,  by  a clerical  error,  was  headed  “Thursday  the 
9th  December.”  It  was,  in  fact,  published  on  the  8th. 
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It  is  argued  that  no  evidence  can  be  received  to  explain  this 
mistake,  and  that  the  heading  is  conclusive,  and  that  the  pre- 
sumption must  be  that  the  error  is  in  the  day  of  the  week  and 
not  in  the  day  of  the  month.  This  argument  requires  no  answer 
or  serious  consideration. 

(23)  There  were  some  discrepancies  between  the  by-law  as 
printed  and  as  finally  passed.  It  is  not  shewn  that  these  were 
in  the  by-law  as  read  the  first  and  second  times.  The  only  one 
of  any  moment  is  in  the  naming  of  11  a.m.  as  the  hour  of  appoint- 
ment of  scrutineers,  instead  of  10  a.m.  No  one  was  misled. 
No  one  knew  of  the  hour  named  in  the  by-law  read — even  if  it 
did  name  10.  The  reeve  attended  and  appointed  scrutineers. 
True,  the  appointment  was  to  attend  the  casting  of  ballots  and 
not  to  attend  the  summing  up — but  this  was  assumed  to  be 
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sufficient,  and  the  scrutineers  so  appointed  attended  both  the 
voting  and  summing  up.  This  is  well  covered  by  sec.  204. 

(24)  The  description  of  the  polling  place  in  one  division  as 
“ Bruce’s  office,  Mara  St.,”  is  said  not  to  be  sufficient. 

Beaverton  is  a small  town.  Bruce’s  office  was  well  known — 
he  had  been  Division  Court  clerk  for  many  years,  and  his  office 
was  as  well  known  as  the  post  office.  No  one  is  shewn  to  have 
been  misled;  the  affidavits  giving  the  opinion  of  certain  deponents 
on  this  question  are  inadmissible;  and,  if  admitted,  I find  them 
of  no  value. 

(25)  By-law  not  in  conformity  with  Liquor  License  Act. 
Abandoned  as  unfounded. 

(26)  By-law  includes  the  harbour.  This  was  not  argued  and 
was  not  abandoned.  There  seems  to  be  nothing  in  the  objec- 
tion. The  harbour  may  be,  as  a harbour,  “ within  the  jurisdic- 
tion of  the  Parliament  of  Canada;”  but  is  none  the  less,  for  pur- 
poses within  the  ambit  of  provincial  legislation,  within  the  juris- 
diction of  the  Province  and  its  Legislatures,  provincial  and 
municipal. 

As  well  argue  that  the  Criminal  Code  did  not  run  in  the 
town,  because  the  municipality  for  municipal  purposes  was 
“ within  the  jurisdiction  of  the  Province.”  Both  the  Dominion 
and  the  Province  have  jurisdiction.  When  there  is  any  clashing, 
then  one  or  other  may  have  to  prevail;  but  here  there  is  no  con- 
flict. 

(27)  Two  men  voted,  and  the  poll  clerk  did  not  record  their 
names  in  the  poll-book.  Hence,  there  were  two  more  ballots 
found  in  the  box  than  names  marked  off.  I am  satisfied  that 
this  mistake  was  an  honest  one  and  did  not  affect  the  result. 
The  curative  section  covers  this. 

(28)  An  objectionable  poster  is  said  to  have  been  displayed. 
There  is  much  doubt  whether  this  is  so.  It  is  singular  that 
Walton  alone  seems  to  have  seen  it,  and  that  others  ready  enough 
to  point  out  errors  do  not  mention  it  in  their  affidavits. 

This  cannot,  in  any  case,  avoid  the  election. 

(29)  By  supplementary  notice;  White  is  said  to  have  voted 
after  declining  the  oath.  This  is  not  so:  he  was  qualified,  was 
sworn,  and  voted.  He  had  his  choice  of  oath:  Wilson  v.  Manes 
(1899),  26  A.R.  398. 
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In  the  result,  the  attack  fails,  and  the  motion  is  dismissed 
with  costs. 

I have  not  to  consider  the  question  raised  by  Mr.  Raney, 
whether,  in  the  event  of  my  finding  that  there  were  votes  enough 
improperly  cast  possibly  to  affect  the  result,  I should  try  to 
ascertain  how  these  votes  were  cast.  This  would  be  an  exten- 
sion of  Re  West  Lome  Scrutiny  (1911),  23  O.  L.  R. 

598,  requiring  very  careful  consideration.  The  Court 

has  power  to  quash  a by-law  for  illegality.  Illegality 
is  shewn  when  it  appears  that  the  by-law  was  passed  upon 
the  vote,  not  of  qualified  voters,  but  of  the  qualified  voters 
plus  certain  persons  having  no  qualification.  In  order  to  ascer- 
tain whether  this  affected  the  result,  the  number  of  bad  votes 
is  compared  with  the  majority.  Must  the  Court  then  quash, 
or  can  it  inquire  into  the  facts  and  ascertain  how  the  bad  ballots 
were  marked?  Voters  alone  are  protected — at  least,  so  I thought 
in  Re  West  Lome  Scrutiny — and  not  the  man  who  has  no  right 
to  vote.  Some  day  this  question  must  be  dealt  with.  It  does 
not  seem  right  that  the  will  of  the  duly  qualified  electors  should 
be  defeated  by  the  action  of  one  who  had  no  right  to  vote,  and 
who  voted  against  the  by-law.  This  may  be  the  result,  if  the 
Court  finds  itself  so  impotent  as  to  be  compelled  in  effect  to  give 
still  greater  weight  to  this  vote  by  deducting  it  from  those  cast 
in  favour  of  the  by-law.  In  this  way  the  bad  vote  is  really 
counted  twice — once  on  the  actual  count  of  the  ballot  papers 
and  again  on  the  motion  to  quash. 
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The  applicant  appealed  from  the  order  of  Middleton,  J. 


May  11.  The  appeal  was  heard  by  a Divisional  Court  com- 
posed of  Boyd,  C.,  Teetzel  and  Latchford,  JJ. 

J.  B.  Mackenzie,  for  the  appellant,  first  contended  that  there 
were  two  more  ballots  found  in  the  box  than  names  marked 
off  in  the  poll-book.  It  was  just  as  likely  that  two  persons 
who  had  no  right  to  vote  had  got  ballots,  as  that  the  names  of 
two  persons  who  would  have  voted  for  local  option  were  not 
written  in  the  poll-book.  He  then  argued  that  Arthur  Jones, 
a railway  employee,  who  had  been  sent  to  Whitby  to  relieve 
another  employee,  who  had  been  temporarily  disqualified,  had 
lost  his  residence  at  Beaverton  thereby,  and  that  his  vote  should 
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not  have  been  counted.  This  man  had  not  the  potentiality  of 
returning  to  Beaverton  without  the  breach  of  a legal  obligation: 
Ford  v.  Drew  (1879),  5 C.P.D.  59,  at  p.  62;  Rogers  on  Elections, 
15th  ed.,  part  1,  p.  95;  Atkinson  v.  Coliard  (1885),  16  Q.B.D. 
254;  Spittall  v.  Brook  (1886),  18  Q.B.D.  426;  Beal  v.  Town  Clerk 
of  Exeter  (1887),  20  Q.B.D.  300;  Martin  v.  Hanrahan  (1887), 
22  L.R.  Ir.  452;  Hassan  v.  Chambers  (1888),  24  L.R. 
Ir.  139;  Duffy  v.  Chambers  (1889),  26  L.  R.  Ir.  100; 
Re  Ellis  and  Town  of  Renfrew,  23  O.L.R.  427.  The  by-law  altering 
the  locus  of  the  polling  subdivisions  had  not  been  duly  filed 
under  the  provisions  of  the  Consolidated  Municipal  Act,  1903, 
3 Edw.  VII.  ch.  19,  sec.  536,  sub-sec.  9 (O.)  This  irregularity 
was  not  cured  by  sec.  204:  Rex  ex  ret.  Bawkes  v.  Letherby  (1908), 
17  O.L.R.  304. 


W.  E.  Raney,  K.C.,  for  the  town  corporation,  contended  that 
the  judgment  of  the  trial  Judge  was  right,  and  should  be  sus- 
tained for  the  reasons  given  therein. 


May  27.  Boyd,  C. : — “Residence”  is  a word  of  flexible  im- 
port, and,  as  said  in  Naef  v.  Mutter  (1862),  12  C.B.N.S.  816,  at 
p.  821,  has  a great  variety  of  meanings,  according  to  the  subject- 
matter  and  the  objects  and  purposes  of  the  Legislature.  In  a 
poor  law  case,  Blackburn,  J.,  said:  “I  do  not  like  the  phrase 

‘constructive  residence;’  when  a person  is  physically  absent 
from  his  place  of  residence  for  a time,  if  he  has  an  animus  rever- 
tendi,  his  residence  continues;  and  the  question  in  such  case  is, 
whether  he  continues  to  be  resident,  or  has  ceased  to  be  resi- 
dent by  taking  up  his  permanent  residence  elsewhere:”  The 
Queen  v.  Abingdon  (1870),  L.R.  5 Q.B.  406,  at  p.  409. 

In  a franchise  case,  Ford  v.  Hart  (1873),  L.R.  9 C.P.  273, 
it  is  held  that  there  may  be  a constructive  residence  where  there 
is  no  actual  residence.  The  person  claiming  in  this  way  must 
have  the  liberty  qf  returning  and  also  the  intention  of  returning 
whenever  he  pleases. 

In  a case  of  like  character  in  the  same  volume,  Brett,  J., 
says:  “It  is  true  that  when  a person  keeps  the  dominion  over 
his  house,  and  goes  away  for  an  indefinite  time,  with'  the  inten- 
tion of  returning  at  an  indefinite  time,  he  may  be  considered 
as  inhabitant  of  the  house  while  he  is  not  bodily  within  the 
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house/’  That  case  also  decides  that  “ residence”  and  “ inhabit- 
ancy” are  practically  synonymous  terms:  Durant  v.  Carter 

(1873),  L.R.  9 C.P.  261,  at  p.  268. 

In  Beal  v.  Town  Clerk  of  Exeter,  20  Q.B.D.  300,  at  p.  301, 
Coleridge,  C.J.,  says:  “ Constructive  residence  . . . may 

often  be  easily  inferred,  . . . as  in  the  case  of  a barrister 
on  circuit  or  a sailor  at  sea,  when  there  is  no  doubt  of  both  the 
power  and  the  intention  to  return  as  soon  as  the  circuit  or 
the  voyage  is  over.” 

These  observations,  which  are  quite  in  accord  with  the  view 
of  residence  in  our  election  law,  as  defined  and  held  by  Osier, 
J.A.,  in  the  case  cited  by  my  brother  Middleton,  Re  Seymour 
Voters ’ List,  2 Ont.  Elec.  Cas.  69,  are  ample  authority  for  deciding 
that  the  voter  Arthur  Jones  whose  status  is  attacked  (assuming 
that  it  is  open  to  attack  at  this  stage)  could  well  claim  to  be 
and  swear  that  he  was,  at  the  time  of  voting,  resident  in  the 
municipality  for  one  month  next  before  the  election.  The  vote 
was  taken  on  the  2nd  January,  1911;  he  was  then  the  tenant 
of  his  home  at  Beaverton,  held  since  the  7th  April,  1909,  of  which 
he  had  been  in  actual  occupation  by  himself  and  his  family  up 
to  the  9th  December,  1910.  He  was,  in  that  month,  called  off 
to  Whitby  to  take  the  place  for  a short  time  of  an  injured  work- 
man employed,  as  he  was,  by  the  railway  company.  This  was 
a temporary  call,  and  he  did  not  expect  that  the  removal  would 
be  at  the  outside  for  more  than  two  or  three  months,  and  so 
he  was  told  by  the  company.  The  tenure  or  terms  of  his  em- 
ployment are  not  in  evidence,  and  there  is  no  foothold  for  the 
argument  that  he  had  not  the  power  to  return  at  any  time  with- 
out the  breach  of  a legal  obligation — if  that  term  is  to  be  im- 
ported from  the  later  English  cases  on  the  exercise  of  the  parlia- 
mentary franchise.  He  had  removed  only  enough  furniture  to 
fit  up  two  rooms  at  Whitby  for  temporary  occupation  with  his 
wife  and  child,  and  had  left  all  the  rest  of  his  belongings  (and 
some  poultry)  at  his  home,  which  he  had  locked  up,  and  of  which 
he  kept  on  paying  the  rent.  This  is  a controlling  feature  of 
the  case,  which,  to  my  mind,  shews  that  his  real  bond  fide  and 
continuing  place  of  residence  was  where  he  cast  his  ballot.  He 
was  rightly  on  the  list  and  rightly  voted  on  that  list. 

John  White’s  case  was  cleared  up  during  and  at  the  close 
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of  the  argument;  and  I see  no  ground  for  disturbing  the  finding 
on  that  vote. 

As  to  the  by-law  altering  the  locus  of  the  polling  subdivisions 
not  being  duly  filed  forthwith  after  the  making  thereof,  under 
sec.  536  (9),  and  the  right  of  appeal  being  given  within  two 
months  after  the  filing  thereof  (ib.  (8)),  I think  the  objections 
raised  have  been  properly  dealt  with  in  the  judgment  under 
appeal.  It  appears  to  me  to  be  too  late,  after  the  matter  has 
gone  to  vote  on  the  local  option  question,  to  hark  back  to  these  pre- 
liminaries of  procedure,  with  a view  of  picking  flaws,  where  there 
is  no  evidence  that  any  one  has  been  misled,  or  that  any  one 
had  not  ample  opportunity  and  knowledge  of  where  his  vote 
was  to  be  cast.  The  greatest  publicity  is  given  as  to  the  time 
and  place  of  voting  before  the  election,  and  every  one  interested 
had  the  opportunity  of  doing  his  utmost  to  further  or  to  oppose 
the  success  of  this  appeal  to  the  electorate.  This  failure  to 
observe  the  directions  of  the  statute  was,  no  doubt,  an  irregu- 
larity as  to  the  taking  of  the  poll;  but  it  is  not  made  to  appear 
that  it  has  in  any  sense  affected  the  result  of  the  election,  and 
the  curative  section  (204)  applies  to  validate  at  this  stage.  Apart 
from  the  statute,  the  doctrine  of  laches  and  acquiescence  applies 
to  protect  the  outcome  of  de  facto  elections,  when  the  parties 
complaining  have  been  aware  of  the  irregularities  and  have  con- 
curred therein  by  taking  part  in  the  election:  The  Queen  v. 
Ward  (1873),  L.R.  8 Q.B.  210.  The  cases  against  allowing  parties  to 
play  fast  and  loose  in  these  municipal  contests  are  collected  by 
Harrison,  C.J.,  in  Regina  ex  rel.  Regis  v.  Cusac  (1876),  6 P.R.  303. 

The  other  objections  argued  before  us  are  of  less  moment, 
and  they  were  all  satisfactorily  dealt  with  in  the  judgment  below. 

The  general  result  is,  that  the  appeal  fails  and  should  stand 
dismissed  with  costs. 

Teetzel,  J.: — I agree  in  the  result. 

Latchford,  J.: — I agree. 
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[IN  CHAMBERS.] 

Rex  v.  Wells. 

Criminal  Law — Lord’s  Day  Act,  C.S.U.C.  ch.  104,  sec.  1 — Restaurant- 
keeper — Sale  of  Cigars  and  Candy  on  Sunday — Ancillary  Business — 
Articles  not  to  Consumed  on  Premises — “ Merchant  or  Tradesman ” 
— Proprietor  of  News-stand — Druggist — Cigars  not  Sold  as  Drugs — 
Works  of  Necessity — Stated  Case — Jurisdiction. 

Section  1 of  the  Provincial  Lord’s  Day  Act,  C.S.U.C.  ch.  104,  does  not 
apply  to  an  hotel-keeper  or  restaurant-keeper  as  such:  they  are  not 
“merchants  or  tradesmen”  of  the  “employer”  class;  merchants  and 
tradesmen  only  are  prohibited  from  selling  goods  and  from  exercising 
their  ordinary  calling  on  the  Lord’s  day. 

A restaurant-keeper  may  serve  meals  and  refreshments  on  Sunday — 
either  food  or  drink  or  both,  and  even  a cigar  as  an  incident  to  a 
meal;  but  it  is  of  the  essence  of  his  calling  that  what  he  sells  is  sold 
for  consumption  on  the  premises.  He  may  on  week  days  have  an  an- 
cillary or  collateral  business  as  a merchant  or  tradesman,  and  sell,  as 
merchandise,  candy,  cigars,  etc. ; but,  as  to  this,  he  is  a merchant 
or  tradesman,  and  must  obey  the  Sunday  laws.  He  is  none  the  less  a 
merchant  because  he  is  also  a restaurant-keeper. 

Where  cigars  were  sold  on  a Sunday  by  the  accused  as  a merchant  or 
tradesman,  and  not  in  the  course  of  his  business  as  a restaurant- 
keeper,  there  was  an  offence  against  the  Act;  and  so  with  “lagerine” 
sold  in  bottles  to  be  taken  from  the  premises. 

Where  the  proprietor  of  a news-stand  in  an  hotel  sold  cigars  as  part  of 
his  business,  he  was  a merchant  or  tradesman;  the  sale  of  cigars  was 
part  of  his  ordinary  calling,  and  a sale  on  a Sunday  was  a violation 
of  the  Act.  So  with  a restaurant-keeper  who.  sold  candy  as  a merchant 
or  tradesman  and  not  in  the  course  of  his  business  as  a restaurant- 
keeper. 

A druggist  who  sold  cigars  on  Sunday  was  also  within  the  Act.  There 
was  no  evidence  upon  which  it  could  he  found  that  the  cigars  were 
sold  as  drugs  or  medicines,  so  as  to  bring  them  within  the  exception 
in  the  Act;  nor  was  a cigar  a “necessity,”  within  the  meaning  of  the 
exception  as  to  “works  of  necessity  and  works  of  charity.” 

A merchant  or  tradesman  may  in  some  cases  of  necessity  be  compelled  to 
practise  his  calling  on  Sunday,  hut  that  must  be  his  necessity,  and  not 
the  desire  or  need  of  the  purchaser.  In  each  case  it  must  be  shewn 
that  what  was  done  was,  upon  the  particular  facts,  a work  of  neces- 
sity or  mercy. 

Review  of  the  authorities. 

Differences  between  the  O.S.UjC.  ch.  104  and  the  English  Act  29  Car. 
II.  ch.  7,  pointed  out. 

A preliminary  objection  that  a Judge  of  the  High  Court  had  no  juris- 
diction to  hear  a stated  case  in  respect  of  the  offences  in  question  was 
overruled. 

Case  stated  by  one  of  the  Police  Magistrates  for  the  City 
of  Toronto,  under  sec.  761  of  the  Criminal  Code,  at  the  instance 
of  the  Attorney-General  for  Ontario. 

Five  separate  charges  were  laid:  two  charges  against  the 
defendant  Wells;  and  one  against  each  of  the  defendants  Aldeen, 
Waldock,  and  Roe.  The  defendants  were  charged  with  offences 
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against  the  Provincial  Lord’s  Day  Act,  C.S.U.C.  ch.  104,  and 
acquitted  by  the  magistrate. 

May  20.  The  stated  case  was  heard  by  Middleton,  J.,  in 
Chambers. 

E.  Bayly,  K.C.,  and  R.  U.  McPherson , for  the  Attorney- 
General. 

J.  Haver  son,  K.C.,  for  the  defendants  Wells  and  Aldeen. 

T.  C.  Robinette,  K.C.,  for  the  defendant  Waldock. 

H.  C.  Macdonald,  for  the  defendant  Roe. 

May  29.  Middleton,  J.: — These  five  cases,  all  arising  under 
the  same  statute,  C.S.U.C.  ch.  104,  were  argued  together,  and 
have  much  in  common.  In  each  case  an  offence  is  charged 
against  what  is  commonly  called  the  Provincial  Lord’s  Day  Act. 
I am  not  told  why  the  Dominion  statute  is  not  relied  upon;  but 
counsel  for  the  Crown  rested  their  case  entirely  on  the  Provincial 
Act. 

In  Attorney-General  v.  Hamilton  Street  R.W.  Co.,  [1903]  A.C. 
524,  the  Ontario  statutes  passed  since  Confederation  were  held 
ultra  vires ; and  in  Rex  v.  Yaldon  (1908),  17  O.L.R.  179,  the 
Court  of  Appeal  determined  that  this  left  the  pre-Confederation 
Act  still  standing — the  attempted  repeal  by  Ontario  having  been, 
for  the  same  reason,  abortive. 

The  Dominion  statute,  R.S.C.  1906,  ch.  153,  sec.  16,  provides 
that  “nothing  herein  shall  be  construed  to  repeal  or  in  any  way 
affect  any  provisions  of  any  Act  or  law  relating  in  any  way  to 
the  observance  of  the  Lord’s  Day  in  force  in  any  Province  of 
Canada.” 

The  Provincial  statute,  though  obviously  derived  from,  is 
by  no  means  identical  with,  the  statute  29  Car.  II.,  still  in  force 
in  England,  and  the  differences  must  be  kept  in  mind  in  con- 
sidering the  cases  based  upon  the  English  Act. 

The  only  section  to  be  considered  is  sec.  1:  “It  is  not  lawful 
for  any  merchant,  tradesman,  artificer,  mechanic,  workman, 
labourer  or  other  person  whatsoever,  on  the  Lord’s  Day  to  sell 
or  publicly  shew  forth,  or  expose,  or  offer  for  sale,  or  to  purchase, 
any  goods,  chattels,  or  other  personal  property,  or  any  real  estate 
whatsoever,  or  to  do  or  exercise  any  worldly  labour,  business  or 
work  of  his  ordinary  calling  (conveying  travellers  or  Her  Majesty’s 
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mail,  by  land  or  by  water,  selling  drugs  and  medicines,  and  other 
works  of  necessity,  and  works  of  charity,  only  excepted).” 

The  corresponding  provisions  of  the  English  Act  29  Car. 
II.  ch.  7,  form  part  of  sec.  1,  and  are  as  follows:  “No  tradesman, 
artificer,  workman,  labourer,  or  other  person  whatsoever,  shall 
do  or  exercise  any  worldly  labour,  business,  or  work  of  their 
ordinary  callings,  upon  the  Lord’s  Day,  or  any  part  thereof  (works 
of  necessity  and  charity  only  excepted).”  Then  follows  a penalty; 
and  “that  no  person  or  persons  whatsoever,  shall  publicly  cry, 
shew  forth,  or  expose  to  sale,  any  wares,  merchandizes,  fruit, 
herbs,  goods,  or  chattels  whatsoever,  upon  the  Lord’s  Day,  or 
any  part  thereof,  upon  pain  that  any  person  so  offending,  shall 
forfeit  the  same  goods  so  cried  or  shewed  forth,  or  exposed  to 
sale.” 

The  more  important  differences  to  be  noticed  are:  (a)  While 
the  English  Act  makes  it  an  offence  punishable  by  fine  for  a 
tradesman,  etc.,  to  pursue  his  ordinary  calling  upon  the  Lord’s 
Day,  the  offering  for  sale  of  any  goods  on  that  day  by  any  person 
whatsoever  is  punishable  by  the  forfeiture  of  the  goods.  The 
Ontario  Act  makes  it  an  offence  punishable  by  fine  for  a merchant, 
etc.,  to  sell  goods  or  to  pursue  his  ordinary  calling.  (b)  The 
class  of  persons  enumerated  is  wider,  merchants  and  mechanics 
being  included  in  the  Ontario  Act.  (c)  The  exception  is  differently 
expressed.  In  the  English  Act  it  is  “works  of  necessity  and 
charity;”  in  our  Act,  “conveying  travellers  or  Her  Majesty’s 
mail  by  land  or  by  water,  selling  drugs  and  medicines  and  other 
works  of  necessity  and  works  of  charity.”  ( d ) The  English 
Act  does  not  condemn  the  purchaser;  ours  does,  (e)  The 
English  Act  is  confined  to  the  sale  of  chattels;  ours  deals  with 
the  sale  of  real  estate  also.  (/)  In  the  English  Act  there  is  an  ex- 
ception in  favour  of  cook  shops. 

In  The  Queen  v.  Silvester  (1864),  33  L.J.M.C.  79,  the  Court 
of  Queen’s  Bench  determined  that  a farmer  was  not  within  the 
statute,  Cockburn,  C.J.,  saying:  “The  persons  who  are  within 
this  enactment  may  be  divided  into  two  classes,  employers  and 
employed.  The  only  persons  specifically  named  in  the  first  class 
are  ‘tradesmen;’  under  the  other  are  ‘artificers,  workmen,  and 
labourers;’  and  then  comes  the  general  expression  ‘or  any  other 
person  whatsoever;’  but  according  to  the  usual  canon  of  inter- 
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pretation  these  general  terms  are  to  be  applied  only  to  persons 
ejusdem  generis  with  those  specifically  named  in  the  preceding 
sentence.  . . . This  construction  may  be  open  to  the  in- 

convenience and  scandal  adverted  to,— that  an  agricultural  labourer 
may  be  liable  to  be  punished,  while  a farmer,  who  employs  him 
and  stands  by  or  actually  takes  part  in  the  work,  is  not  liable ; 
but  we  are  not  to  legislate,  but  simply  interpret  what  the  Legis- 
lature has  chosen  to  enact. ” 

Upon  precisely  similar  reasoning,  it  has  been  held  that  a 
barber  is  not  within  the  Act.  He  is  not  a tradesman,  nor  is  he 
an  artificer,  workman,  or  labourer,  nor  is  he  ejusdem  generis  with 
any  of  these  so  as  to  be  included  in  the  expression  “any  other 
person:”  Palmer  v.  Snow,  [1900]  1 Q.B.  725. 

Nor  do  I think  the  statute  applies  to  an  hotel-keeper  or  a 
restaurant-keeper.  They  are  not  “merchants  or  tradesmen”  of 
the  “employer”  class;  merchants  and  tradesmen  are  alone  pro- 
hibited from  selling  goods  and  from  exercising  their  ordinary 
calling. 

A merchant  is  one  who  buys  and  sells  commodities  as  a busi- 
ness and  for  profit;  who  has  a place  of  sale  and  stock  of  goods; 
and  is  generally  a trader  in  a large  way.  The  term  “trader”  is 
generally  used  in  connection  with  a specialised  mercantile  busi- 
ness. The  essential  thing  is  the  same  in  both  cases,  the  pur- 
chase and  sale  of  goods  as  a business.  The  goods  bought  in 
bulk  are  sold  in  retail,  but,  save  for  breaking  bulk,  are  passed 
on  unchanged  to  the  customer.  Although  an  hotel-keeper  and 
a restaurant-keeper  do  purchase  goods,  and  do  sell  goods,  this 
is  not  the  essential  thing.  The  services  they  render  to  their 
guests  are  in  the  nature  of  “work  and  labour”  rather  than  of 
the  “sale  of  goods.” 

So  long  as  an  inn-keeper  confines  his  business  to  the  true 
and  legitimate  business  of  an  inn-keeper,  I do  not  think  he  is 
within  the  Act. 

An  inn-keeper  may  think  it  a matter  of  convenience  to  his 
guests  and  a source  of  profit  to  himself  to  become  to  some  extent 
a merchant.  In  many,  if  not'  all,  large  hotels,  there  are  stalls 
or  stands  where  merchandise  is  sold.  As  to  this,  the  inn-keeper 
has  become  a merchant  or  trader.  He  is,  as  to  these  adjuncts 
to  his  inn-keeping,  subject  to  all  the  laws  applicable  to  merchants 
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and  traders,  and  enjoys  no  immunity  because  he  is  also  an  inn- 
keeper. 

It  may  not  always  be  easy  to  draw  the  line.  As  inn-keeper, 
it  is  his  business  to  provide  his  guests  with  food,  refreshment, 
and  shelter.  All  that  a guest,  as  guest,  is  entitled  to  demand 
and  receive  as  “food  and  refreshment”  he  may  supply,  even 
though  it  involves  a sale  of  goods;  but  the  fact  that  the  inn- 
keeper is  an  inn-keeper  must  not  be  made  the  cloak  for  the-  sale 
of  goods  by  the  hotel-keeper  in  his  ancillary  mercantile  business; 
and,  a fortiori,  will  not  authorise  him  to  sell  his  merchandise  to 
one  who  is  not  a guest. 

The  inn-keeper  must,  at  his  peril,  keep  his  collateral  mercan- 
tile undertakings  and  tradings  within  the  general  law\  The 
privilege  of  the  hotel-keeper  thus  rests  upon  the  fact  that,  quoad 
his  own  business,  he  is  not  within  the  Act  at  all,  and  not  upon 
bringing  his  case  within  the  exceptions. 

The  keeper  of  a restaurant  or  victualling  house  is,  for  the 
same  reason,  in  a similar  position. 

A restaurant  is  defined  as  “a  place  where  refreshments  and 
meals  are  provided  to  order,  especially  one  not  connected  with 
an  hotel — the  dining-room  of  an  hotel  conducted  on  the  European 
plan — an  eating  house  or  cafe.” 

The  restaurant-keeper  may  supply  meals  and  refreshments. 
The  refreshments  may  be  either  food  or  drink  or  both — and  I 
can  see  no  reason  why  he  may  not  sell  a cigar  as  an  incident  to 
a meal;  but  it  is  of  the  essence  of  his  calling  that  what  he  sells 
is  sold  for  consumption  on  the  premises.  He  may  on  week  days 
have  an  ancillary  or  collateral  business  as  a merchant  and  trader, 
and  sell,  as  merchandise,  candy,  cigars,  etc.,  etc.;  but,  as  to  this, 
he  is  a merchant  or  trader  and  must  obey  the  Sunday  laws,  which 
apply  to  all  merchants  and  traders.  He  is  none  the  less  a merchant 
because  he  is  also  a restaurant  - keeper.  Duff  ell  v. 

Curtis  (1877),  35  L.  T.  R.  853,  is  consistent  with  this 

view.  It  seems  there  to  have  been  assumed  that  the 
business  of  a refreshment-house  would  fall  within  the 
statute  of  Charles,  but  for  the  fact  of  a license,  which 
took  it  out  of  the  Act.  The  trading  of  which  the  appellant 
in  that  case  was  convicted  was  the  selling  of  articles  to  be  consumed 
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elsewhere,  which  it  was  held  was  “not  part  of  the  calling  of  a 
refreshment  house  keeper,”  and  the  privilege  of  the  license  must 
not  be  extended  so  as  Jto  make  the  business  an  ordinary  trading 
one  in  articles  used  for  refreshment. 

In  the  Wells  case  (No.  1),  this  covers  the  matters  argued. 
The  cigars  were  sold  by  the  accused  as  a merchant  or  tradesman, 
and  not  in  the  course  of  his  business  as  .keeper  of  a victualling- 
house  or  restaurant;  and  this  was  an  offence  against  the  Act. 

In  the  Wells  case  (No.  2),  the  lagerine  was,  as  I understand 
the  evidence,  sold  in  bottles  to  be  taken  from  the  premises;  and, 
if  this  be  the  fact,  for  the  same  reason  this  was  an  offence  against 
the  Act.  If  sold  for  consumption  on  the  premises,  then  the 
sale  was  within  the  scope  of  the  business  of  a restaurant-keeper, 
and  there  was  no  offence. 


As  the  Crown  and  the  accused  both  ask  me  to  determine 
the  law  on  either  aspect,  I do  so;  but  would  otherwise  find  myself 
unable  to  answer  the  question  owing  to  the  ambiguity  of  the  case. 


The  Waldock  case  appears  to  me  to  be  simple.  The  accused 
is  the  proprietor  of  a news-stand  in  the  Imperial  Hotel.  He 
sells  cigars  as  part  of  his  ordinary  calling.  He  is  a merchant 
or  tradesman;  and  the  sale  of  the  cigars  was  part  of  his  ordinary 
calling,  and  is  a violation  of  ch.  104. 

The  Aldeen  case  is  covered  by  the  above.  Aldeen  was  a 
restaurant-keeper,  and  sold  candies  as  a merchant  or  tradesman, 
and  not  in  the  course  of  his  business  as  a restaurant-keeper. 


The  case  of  Samuel  G.  Roe  was  dismissed  upon  a different 
ground.  He  was  a druggist  and  sold  cigars  to  all  comers  on 
Sunday.  He  was  acquitted  upon  the  ground  that  a cigar  is  a 
drug. 

No  doubt,  tobacco  has  some  medicinal  properties,  and  may 
occasionally  be  used  as  a drug  or  medicine;  but  its  normal  use 
is  as  a luxury,  more  particularly  when  taken  in  the  form  of  cigars. 
What  the  statute  permits  is  the  sale  of  “drugs  and  medicines,” 
that  is,  of  articles  which  are  in  fact  sold  as  drugs  or  medicines; 
and  it  was  never  intended  to  permit  the  sale  of  ordinary  food 
and  luxuries  by  shewing,  by  an  expert,  that  the  thing  sold  or 
its  main  ingredient  has  some  medicinal  properties.  Alcohol  has 
some  medicinal  properties;  but  the  proprietor  of  an  ordinary 
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bar  does  not  regard  his  business  as  the  sale  of  “drugs  and  medi- 
cines. ” 

There  was  no  evidence  upon  which  it  could  be  found  that 
these  cigars  were  sold  as  a “drug  or  medicine:”  State  v.  Ohmer 
(1888),  34  Mo.  App.  115;  Commonwealth  v.  Marzynski  (1889), 
149  Mass.  68  ; Penniston  v.  City  of  Newnan  (1903),  117  Ga. 

700. 

It  was  faintly  suggested  that  a cigar  was  to  some  a neces- 
sity, and  was,  therefore,  within  the  exception;  and  this  aspect 
is  discussed  in  some  of  the  cases  just  cited,  and  also  in  Anonymous 
(1882),  12  Abb.  N.C.  458.  I think  this  whole  discussion  is  based 
upon  an  erroneous  view  of  the  meaning  of  the  statute;  and,  in 
addition,  a luxury,  even  if  much  desired,  is  not  the  kind  of  “neces- 
sity” referred  to. 

The  exception  is  of  “works  of  necessity  and  charity.”  These 
words  were  coifstrued  in  Phillips  v.  Innes  (1837),  4 Cl. 
& F.  234,  by  the  Lords.  “The  necessity  contemplated 
by  the  exception  in  the  statute,  was  the  necessity 
of  the  person  who  worked,  and  not  of  him  who  com- 
pelled the  work.”  This  is  illustrated  thus  : “It  was  said 

in  the  Court  below,  that  unless  working  persons  who 
do  not  themselves  shave  their  beards,  were  allowed  to  resort  to 
the  barbers’  shops  on  Sundays,  many  decently  disposed  men 
would  be  prevented  from  frequenting  places  of  worship,  and 
from  associating  with  their  families  or  friends,  from  want  of 
personal  cleanliness.  ...  It  might  be  as  well  said  that 
because  a person  could  not  decently  resort  to  church,  or  associate 
with  his  family,  unless  he  was  decently  clothed  and  fed,  there- 
fore the  tailor’s,  and  the  butcher’s,  and  the  baker’s  shops 
should  be  kept  open  on  Sunday  for  the  convenience  of  such 
persons.” 

In  other  words,  what  the  Legislature  has  in  mind  is  that  the 
merchant  or  tradesman  might  in  some  case  of  necessity  be  com- 
pelled to  practise  his  calling,  but  that  must  be  his  necessity, 
and  not  the  desire  or  need  of  the  purchaser,  Circumstances 
might  arise  in  which  the  merchant  might,  as  an  act  of  mercy 
toward  the  one  in  need,  do  that  which  would  bring  him  within 
the  Act;  this  necessity  of  the  purchaser  would  justify  the  con- 
duct of  the  merchant  as  an  act  of  mercy. 
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In  each  case  it  must  be  shewn  that  what  was  done  was,  under 
the  particular  facts,  a work  of  necessity  or  mercy;  and,  even 
if  it  could  be  proved  in  any  particular  case  that  the  sale  of  a cigar 
was  either  a work  of  necessity  or  mercy — it  seems  to  me  most 
improbable  that  it  ever  could  be  either — it  clearly  cannot  be 
asserted  as  a general  proposition. 

Carver  v.  State  (1879),  69  Ind.  61,  seems  to  me  to  be  in  con- 
flict with  the  cases  binding  upon  me,  and  as  entirely  repugnant  to 
common  sense  as  to  law.  It  was  almost  immediately  disap- 
proved in  the  same  State  in  Mueller  v.  State  (1881),  76  Ind. 
310. 

I have  read  all  the  numerous  cases  cited  and  many  others, 
but  no  good  purpose  can  be  served  by  discussing  them  in  detail. 

I have  not  overlooked  the  preliminary  objection*  argued  by 
Mr.  Robinette,  but  do  not  think  it  well  taken.  See  Rex  v.  Harvey 
(1910),  1 O.W.N.  1002. 

In  the  result,  I think  there  should  have  been  a conviction 
in  each  and  all  of  the  cases.  No  costs. 


[RIDDELL,  J.] 

Bateman  v.  County  of  Middlesex. 

Damages — Personal  Injuries — Obstruction  in  Highway — Absence  of  Warn- 
ing— Liability  of  Municipal  Corporation — Assessment  of  Damages — 
Evidence — Refusal  to  Submit  to  Operation — Reasonableness — Neuras- 
thenia. 

The  plaintiff,  a physician,  was  injured,  while  driving  along  a county 
road,  early  in  the  morning,  by  reason  of  a barricade  being  left  with- 
out a light,  or  without  a sufficient  light,  upon  the  road  at  a place  where 
it  was  under  repair: — ■ 

Held,  upon  the  evidence,  that  the  defendants,  the  county  corporation, 
were  liable  in  damages  for  the  plaintiff’s  injuries. 

The  accident  caused  a falling  of  the  right  kidney,  an  injury  to  the  right 
pleura,  an  infected  gall  bladder  and  a milder  form  of  neurasthenia. 
The  most  serious  matter  was  the  prolapsed  kidney,  the  plaintiff  being 
over  fifty-five  years  of  age: — 

Held,  upon  the  evidence,  that  the  plaintiff  was  not  called  upon  to  sub- 
mit to  an  operation  for  the  kidney. 

* The  preliminary  objection  was  that  the  Judge  had  no  jurisdiction 
to  hear  a stated  case  in  respect  of  an  offence  under  a pre-Confederation  Pro- 
vincial statute.  In  answer  to  the  objection,  Bayly,  K.C.,  cited  Rex  v. 
Henry  (1910),  20  O.L.R.  494,  per  Osier,  J.A.,  at  p.  496;  and  Rex  v.  Weatheral 
(1908),  11  O.W.R.  946. 
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If  a patient  refuses  to  submit  to  an  operation  which  it  is  reasonable 
that  he  should  submit  to,  the  continuance  of  the  malady  or  injury 
which  such  operation  would  cure  is  due  to  his  refysal  and  not  to  the 
original  cause.  Whether  such  refusal  is  reasonable  or  not  is  a ques- 
tion to  be  decided  upon  all  the  circumstances  of  the  case.  If  the  medical 
attendant  be  competent,  and  no  attack  be  made  upon  his  honesty,  it  is  not 
unreasonable  for  the  patient  to  refuse  to  submit  to  an  operation  against 
the  advice  of  the  attendant — which  was  this  case. 

Tutton  v.  Owners  of  S.S.  Majestic,  [1909]  2 K.B.  54,  specially  referred  to. 

The  neurasthenia  was  as  truly  an  injury  as  a broken  bone. 

The  plaintiff’s  damages  were  assessed  at  $12,500. 


Riddell,  J. 

1911 


Bateman 

v. 

'County  of 

Middlesex. 


Action  by  a physician  to  recover  damages  for  injuries  alleged 
to  have  been  caused  by  obstruction  or  want  of  repair  of  a highway 
under  the  control  of  the  defendants. 

May  22.  The  action  was  tried  before  Riddell,  J.,  without 
a jury,  at  London. 

T.  G.  Meredith,  K.C.,  and  J.  M.  McEvoy,  for  the  plaintiff. 

Sir  George  C.  Gibbons,  K.C.,  and  J.  C.  Elliott,  for  the  defendants. 

May  29.  Riddell,  J. : — The  plaintiff  is  a medical  man  resid- 
ing and  practising  his  profession  in  Strathroy.  The  County  of 
Middlesex  had  occasion  to  repair  one  of  their  highways,  and,  placing 
a quantity  of  macadam  along  the  road  at  the  middle,  left  on 
each  side  sufficient  space  for  a roadway  or  via  trita.  *The  man 
in  charge  of  the  work  appreciated  the  fact  that  this  road 

was  much  travelled;  and,  as  a culvert  was  under  repair  on  it, 
he  barricaded  the  road  at  each  concession  on  either  side  of  that 
part  of  it  in  which  the  culvert  was.  He  should,  of  course,  have 
placed  a light  upon  or  near  the  barricades  at  night;  but  he  con- 
tented himself  with  asking  the  wife  of  a neighbouring  farmer  to 
ask  her  husband  to  put  a light  there.  No  light  was  in  fact  placed — 
the  farmer  and  his  man  gave  evidence  that  they  did 
place  a light  as  requested;  but  this  evidence  I do  not 
accept.  In  any  case,  even  if  the  light  was  placed 

as  they  say,  it  was  a wholly  insufficient  and  inefficient 

warning.  The  plaintiff  was  driving,  early  in  the  morning, 

along  the  road,  when  his  buggy  came  in  contact  with  the  barricade-- 
a telegraph  pole,  laid  from  the  west  side  of  the  road  upon  the 
gravel,  and  about  a foot  or  fourteen  inches  high.  The  plaintiff 
was  thrown  up,  and  came  down  with  his  back  on  the  edge  of  the 
seat — he  was  able  to  proceed  and  attend,  in  a manner,  to  his 
patient;  but,  no  long  time  after,  untoward  symptoms  made  their 
appearance. 
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I find,  as  a fact,  that  before  the  accident  he  was  a strong, 
athletic,  well-preserved  man  of  about  fifty-five  years  of  age, 
and  that,  as  a result,  he  has  been  somewhat  seriously  weakened. 
Since  the  accident  he  has  not  been  able  to  do  much — the  accident 
caused  a falling  of  the  right  kidney,  an  injury  to  the  right  pleura 
(not  now  of  much  moment),  an  infected  gall  bladder  (colocystitis), 
and  a milder  form  of  neurasthenia. 

The  medical  evidence  was  not  more  varied  than  might  be 
expected  from  perfectly  honest  and  competent  physicians  upon 
a matter  of  opinion — perhaps  the  difference  of  temperament  in 
those  called,  whether  optimist  or  pessimist,  would  account  for  the 
difference  in  opinion  as  to  the  prognosis;  and  it  may  have  been 
but  a coincidence  that  the  optimists  were  found  on  one  side  and 
the  pessimists  on  the  other. 

The  difficulty  at  the  liver  may  perhaps — probably — be  over- 
come by  a surgical  operation  of  a comparatively  simple  character; 
the  neurasthenia  may  be  expected  to  be  fairly  well  overcome  in 
about  a year  longer — but  the  prolapsed  kidney  is  another  story. 

There  is  respectable  surgical  authority  for  the 

proposition  that  an  operation  for  such  a trouble  should 
not  be  attempted  on  a man  over  fifty  years  of  age 
— although  able  and  experienced  surgeons  vigorously 

combat  that  proposition.  Were  I not  warned  by  the  maxim 
“Ne  sutor  ultra  crepidam,”  I might  express  some  mild  astonish- 
ment at  the  fact  that  there  still  seem  to  linger  here  and  there  relics 
of  the  idea  that  there  is  some  magic  in  the  precise  number  of  years 
a man  has  lived — that  some  exactly  fixed  age  is  the  climacteric 
from  one  point  of  view  or  the  other.  But,  in  the  existing  state 
of  the  authorities  and  upon  the  evidence  adduced,  I cannot  say 
that  the  plaintiff  should  submit  to  an  operation  for  the  kidney. 

There  are  not  many  cases  which  are  helpful  in  the  considera- 
tion of  the  present  in  this  point  of  view.  And  those  are  upon 
the  Workmen’s  Compensation  Act — e.g.:  Anderson  v.  William 
Baird  & Co.  Limited  (1903),  40  Sc.  L.R.  263,  and  Dowds  v. 
Bennie  & Son  (1902),  40  Sc.  L.R.  239,  are  two  Scottish  cases; 
Rothwell  v.  Davies  (1903),  19  Times  L.  R.  423,  Warncken  v. 
R.  Moreland  & Son  Limited,  [1909]  1 K.B.  184,  Tutton  v. 
Owners  of  S.S.  Majestic,  [1909]  2 K.B.  54,  and  Mar- 
shall v.  Orient  Steam  Navigation  Co.,  [1910]  1 K.B.  79,  are 
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English  cases,  in  the  Court  of  Appeal.  The  principle  to  be 
deduced  from  these  is,  that,  if  a patient  refuse  to  submit  to  an 
operation  which  it  is  reasonable  that  he  should  submit  to,  the 
continuance  of  the  malady  or  injury  which  such  operation  would 
cure  is  due  to  his  refusal  and  not  to  the  original  cause.  Whether 
such  refusal  is  reasonable  or  not  is  a question  to  be  decided  upon 
all  the  circumstances  of  the  case.  If  the  medical  attendant  of  the 
injured  man  be  competent,  and  no  attack  be  made  upon  his 
honesty,  the  Tutton  case  is  authority  for  saying  that  it  is  not 
unreasonable  to  refuse  to  submit  to  an  operation  against  the 
advice  of  the  attendant.  And  that  is  this  case. 
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Moreover,  so  far  as  the  present  condition  of  the  plaintiff 
goes,  it  would  appear  that  he  should  not  in  any  view 
be  operated  upon.  Whether,  in  case  the  prolapsus  becomes 
exaggerated,  there  should  be  an  operation,  may  be  doubt- 
ful. But,  even  in  the  present  state,  the  plaintiff  should 
give  up  his  country  practice  so  far  as  that  involves  long  driving. 
No  one  can  prophesy  for  a general  practitioner,  over  fifty-five 
years  of  age,  whose  practice  has  been  largely  country  practice, 
that  he  could  make  much  by  setting  up  a consulting  practice  in 
city  or  town;  and  I think  that  the  plaintiff  must  suffer  much 
diminution  in  his  earning  power  for  the  future — at  least  for  some 
considerable  time. 

The  neurasthenia  is,  of  course,  as  truly  an  injury  as  a broken 
bone.  “In  my  opinion  nervous  shock  due  to  accident 
is  as  much  ‘personal  injury  by  accident’  as  a broken 
leg,  for  the  reasons  . . . expressed  . . . in 

. Eaves  v.  Blaenclydach  Colliery  Co.,  [1909]  2 K. 

B.  73.  In  truth  I find  it  difficult,  when  the  medical 

evidence  is  that  as  a fact  a workman  is  suffering  from  a known 
complaint  arising  from  nervous  shock,  to  draw  any  distinction 
between  that  case  and  the  case  of  a broken  limb:”  Farwell,  L.J., 
at  p.  542,  in  Yates  v.  South  Kirkby,  etc.,  Collieries  Limited,  [ 1910] 
2 K.B.  538. 

I think  that  the  plaintiff  cannot  be  expected  to  be  effective 
as  a medical  man  for  about  a year — and  that  thereafter  he  cannot 
expect  to  have  his  full  earning  power.  The  pain  has  not  been 
excessive;  his  intermittent  attacks  of  jaundice,  due  to  the  colo- 
cystitis,  may,  however,  in  the  absence  of  an  operation,  be  expected 
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to  recur  from  time  to  time;  and,  while  the  neurasthenia  may  not 
leave  permanent  effects  of  a dangerous  character,  it  has  already 
been  a source  of  disability  and  annoyance. 

In  consideration  of  all  the  circumstances,  I think  the  sum  of 
SI 2, 500  should  be  awarded  the  plaintiff — with  full  costs  of  suit. 

In  the  case  of  Church  v.  City  of  Ottawa  (1894-5),  25  O.R.  298,  22 
A.R.  348,  in  which  a new  trial  was  ordered,  a verdict  was,  upon 
the  second  trial,  given  for  the  plaintiff  for  $6,000;  but  the  injury 
in  that  case,  while  serious,  was  not  so  disabling  as  in  the  present 
case. 


[DIVISIONAL  COURT.] 


D.  C. 
1911 

March  29. 
May  16. 


Antaya  v.  Wabash  R.R.  Co. 

Negligence — Railway — Injury  to  Passenger  Grossing  Tracks  at  Station — 
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The  plaintiff  sued  the  Wabash  and  Grand  Trunk  railway  companies  to 
recover  damages  for  injury  caused  to  her  by  a train  of  the  Wabash 
company,  at  the  Belle  River  railway  station.  The  railway  was  owned  by 
the  Grand  Trunk  company,  the  Wabash  company  having  running  rights 
over  it.  The  plaintiff  was  a passenger  on  a Grand  Trunk  train,  and 
alighted  at  the  Belle  River  station  for  the  purpose  of  going  to  the 
village.  There  were  two  tracks,  running  east  and  west,  and  the  plain- 
tiff was  on  the  platform  on  the  north  side  of  the  two  tracks,  which 
she  had  to  cross  in  a southerly  direction  to  reach  the  village.  At  the 
easterly  end  of  the  station  platform  was  a sidewalk  and  pathway  for 
foot-passengers,  but  this  pathway  where  it  crossed  the  railway  right  of 
way  wsis  not  a public  highway,  but  the  private  property  of  the  Grand 
Trunk  company.  The  Grand  Trunk  train  by  which  the  plaintiff  had 
arrived  was  on  the  southerly  track,  and  the  plaintiff  was  standing  just 
clear  of  the  north  track,  waiting  for  that  train  to  proceed  easterly 
before  she  attempted  to  cross.  As  the  last  car  reached  the  crossing, 
she  stepped  upon  the  north  track,  in  front  of  a Wabash  train  approach- 
ing from  the  east,  and  sustained  the  injuries  complained  of.  There  was 
nothing  to  obstruct  the  view  from  the  platform  to  the  approaching 
Wabash  train,  and  warning  of  its  approach  had  been  given  by  whist- 
ling. The  jury  found  negligence  on  the  part  of  both  companies — the 
Grand  Trunk,  because  “they  should  have  taken  more  care  of  the  pas- 
sengers on  account  of  the  train  being  late;”  and  the  Wabash,  because 
they  “did  not  take  proper  precautions  knowing  that  the  Grand  Trunk 
train  was  late:” — 

Held,  that  the  action  was  properly  dismissed  by  the  trial  Judge,  whether 
as  upon  a nonsuit  because  there  was  no  evidence  of  negligence  on  the 
part  of  the  defendants,  or  either  of  them,  or  upon  the  findings  of  the 
jury,  in  effect  negativing  negligence  other  than  as  found  by  them,  and 
they  having  found  no  act  of  negligence  which  caused  the  injury. 

Judgment  of  Middleton,  J.,  affirmed. 
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Per  Riddell,  J.,  that  it  was-  properly  ruled  at  the  trial  that  the  station- 
master’s  statement  after  the  accident  was  not  admissible  as  evidence 
against  the  defendants:  Wilson  v.  Botsford-Jenks  Co.  (1902),  1 O.W.R. 

101. 

Held,  also,  per  Curiam,  that  a new  trial  should  not  be  ordered. 

Per  Mtjlock,  C.J.,  that  there  was  no  reason  to  suppose  that  upon  a new 
trial  the  evidence  would  be  different;  and  no  exception  could  be  taken 
to  the  charge,  the  Judge  having  instructed  the  jury  that,  if  they 
found  negligence  causing  the  .accident,  they  must  go  farther  and  find 
the  particular  act  of  negligence  which  caused  the  accident. 

Per  Riddell,  J.,  that  it  would  be  improper  to  send  the  case  back  for  a 
new  trial  on  the  supposition  that  another  jury  might  find  some  specific 
act  of  negligence  which  the  former  jury  could  not:  Cooledge  v.  Toronto 
R.W.  Co.  (1907),  10  O.W.R.  739. 

Semble,  per  Riddell,  J.,  that,  even  if  negligence  had  been  proved  against 
the  defendants,  the  plaintiff  could  not  recover,  for  everything  proved 
was  consistent  with  the  plaintiff’s  own  negligence,  and  there  was 
nothing  to  contra-indicate  it. 
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Action  against  the  Wabash  Railroad  Company  and  the 
Grand  Trunk  Railway  Company  for  damages  for  personal  injuries 
sustained  by  the  plaintiff  by  reason  of  being  struck  by  the  engine 
of  a train  of  the  defendants  the  Wabash  Railroad  Company 
when  she  was  attempting  to  cross  the  tracks  at  the  railway 
station  at  the  village  of  Belle  River. 


March  20.  The  action  was  tried  at  Sandwich  before  Middle- 
ton,  J.,  and  a jury. 

J.  H.  Rodd,  for  the  plaintiff. 

H.  E.  Rose,  K.C.,  for  the  defendants  the  Wabash  Railroad 
Company. 

E.  Meredith,  K.C.,  and  W.  E.  Foster,  for  the  defendants  the 
Grand  Trunk  Railway  Company. 

March  29.  Middleton,  J.: — I cannot  find  upon  the  evidence 
any  case  of  negligence  upon  the  part  of  the  defendants. 

At  the  close  of  the  plaintiff’s  case,  I asked  her  counsel  what 
negligence  was  charged,  or,  in  his  view,  established,  and  he 
enumerated  five  heads.  When  the  case  went  to  the  jury,  the 
plaintiff  asked  for  a finding  upon  these,  and  her  counsel  told  the 
jury  that  silence  on  their  part  would  amount  to  an  adverse  finding 
— no  doubt  having  the  case  of  Andreas  v.  Canadian  Pacific  R.W. 
Co.  (1905),  37  S.C.R.  1,  present  to  his  mind.  I do  not  recall 
whether  I mentioned  this  in  my  charge,  but  know  that  I did  ask 
the  jury  to  be  specific  in  their  verdict,  as  it  was  of  importance 
to  the  parties  to  know  precisely  the  negligence  found.  The 
matter  was  under  consideration  by  the  jury  for  a long  time; 
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and  on  their  return,  and  before  discharging  them,  I asked  both 
counsel  if  they  desired  any  further  information  from  the  jury, 
or  if  they  were  satisfied  to  leave  the  answers  as  presented  by  the 
jury;  and  no  request  was  made  that  any  explanation  should  be 
sought. 

The  negligence  found  was  not  in  any  way  suggested  by  counsel 
or  in  the  course  of  the  evidence. 

I do  not  think  that  there  was  any  evidence  of  any  negligence 
on  the  defendants’  part  which  caused  or  contributed  to  the  injury. 

The  jury,  moreover,  must  be  taken  to  have  found  against 
the  plaintiff  on  all  the  negligence  charged;  and  there  was  no 
evidence  of  any  special  precautions  which  the  defendants  might 
have  taken  which  would  have  prevented  the  accident. 

The  situation  was  simple.  The  passengers  from  the  Grand 
Trunk  train,  on  alighting,  had  to  cross  the  track  between  it  and 
the  platform.  The  Wabash  train  was  delayed  till  the  track 
was  clear,  and  then  was  permitted  to  come  on.  The  passengers, 
among  whom  was  the  plaintiff,  were  waiting  on  the  platform 
in  a position  of  perfect  safety  till  the  Grand  Trunk  train  drew 
out  and  the  Wabash  passed.  The  Wabash  was  visible  for  a long 
distance,  and  had  been  whistling.  Apparently  all  save  the  plain- 
tiff knew  of  its  approach.  She  stood  on  the  platform,  with  her 
umbrella  up,  and  was  watching  the  Grand  Trunk  train  depart; 
and,  as  the  last  car  reached  the  crossing,  she  stepped,  without 
any  warning,  immediately  in  front  of  the  Wabash  train,  and 
was  injured.  The  train  was  only  a few  feet  from  her  when  she 
stepped  down  to  the  track,  and  she  was  struck  before  she  reached 
the  first  rail.  The  accident,  it  seems  to  me,  was  the  result  of 
her  own  negligence,  or  at  any  rate  something  not  attributable 
to  the  defendants’  negligence. 

Action  dismissed. 

The  plaintiff  appealed  from  the  judgment  of  Middleton,  J. 

May  5.  The  appeal  was  heard  by  a Divisional  Court  com- 
posed of  Mulock,  C.J.Ex.D.,  Clute  and  Riddell,  JJ. 

J.  H.  Rodd,  for  the  plaintiff.  The  findings  of  negligence  were 
against  both  the  defendants  in  this  action  and  are  clearly  sup- 
ported by  the  evidence.  The  plaintiff  waited  for  the  Grand 
Trunk  train  to  pass,  and  started  over  the  sidewalk,  when  she  first 
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caught  sight  of  the  Wabash  train  and  tried  to  get  out  of  the 
way,  but  was  struck  on  the  temple.  It  was  clearly  the  duty 
of  the  agent  of  the  company  in  charge  of  the  station  to  protect 
passengers  from  danger.  The  Wabash  train  had  shut  off  steam 
one-half  mile  away,  and  the  agent  had  no  right  to  signal  the  Wabash 
train  to  come  ahead.  The  plaintiff,  whose  view  was  obstructed 
by  the  people  on  the  platform,  was  struck  and  greatly  injured, 
losing,  as  a result  of  this  accident,  five  ounces  of  her  brain.  She 
is  now  a mere  child  in  reason,  has  lost  her  hearing  in  one  ear, 
and  is  disfigured,  and  also  has  a broken  arm.  No  warnings  of 
any  kind  were  given  by  the  approaching  train;  and,  although 
it  was  daylight,  there  was  a heavy  mist.  She  was  watching  the 
Grand  Trunk  train  and  waiting  for  it  to  go  out,  and  her  atten- 
tion was  directed  in  this  way  from  the  Wabash  train.  The 
defendants  state  that  there  were  three  almost  inaudible  whistles 
in  answer  to  the  signal;  and  the  jury  found  that  there  was  negli- 
gence against  these  defendants  from  the  above  facts.  The  trial 
Judge  overlooked  certain  evidence  altogether,  it  being  shewn 
that  the  track  was  not  clear  of  people.  The  rules  of  the  road  re- 
quire the  agent  to  see  that  the  track  is  clear  before  he  signals 
to  other  trains  to  come  on  (rule  89).  This  accident  would  never 
have  happened  if  this  rule  had  been  followed.  There  was  further 
negligence  on  the  part  of  the  defendants  in  not  having  a gate 
at  the  crossing  of  Church  street,  and  the  trial  Judge  refused  to 
hear  evidence  as  to  the  ringing  of  the  bell,  which  there  was  evi- 
dence to  shew  had  not  been  done,  and  confined  the  evidence 
of  signalling  to  evidence  of  whistling  only.  There  was  a dual 
agent  in  this  case,  and  the  agent  was  the  agent  of  the  Grand 
Trunk  company  when  the  Grand  Trunk  train  was  in  and  dis- 
charging passengers,  and  when  it  was  gone  he  became  the  agent  of 
the  Wabash  company.  There  was,  therefore,  a duty  on  the 
agent  when  one  train  was  discharging  passengers  to  stop  an 
approaching  train. 

H.  E.  Rose,  K.C.,  for  the  defendants  the  Wabash  Railroad 
Company.  The  defendants  were  not  required  under  the  statute 
to  ring  the  bell.  The  crossing  is  private  property,  and  not  a 
highway  under  the  statute,  which  only  requires  the  bell  to  be 
rung  at  a highway:  Grand  Trunk  R.W.  Co.  v.  McKay  (1903), 
34  S.C.R.  81.  The  whistles  given  by  the  approaching  train 
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were  in  compliance  with  the  rules;  and  there  is  no  evidence  of 
the  neglect  of  any  duty  by  these  defendants.  The  evidence 
shews  that  the  plaintiff  stepped  off  the  platform  and  put  her- 
self in  danger  while  the  train  was  whistling,  and  the  ringing  of 
the,  bell  would  have  been  of  no  use  to  her. 

W.  A.  Foster , for  the  defendants  the  Grand  Trunk  Railway 
Company,  argued  that  his  clients  were  under  no  liability  for 
the  accident,  as  the  train  which  caused  it  was  not  under  their 
control. 


May  16.  Mulock,  C.J.: — This  is  an  appeal  from  the  judg- 
ment of  Middleton,  J.,  dismissing  the  action. 

The  action  was  brought  by  the  plaintiff  against  the  two  de- 
fendant companies  for  injury  to  her  caused  by  the  train  of  the 
Wabash  Railroad  Company  on  the  11th  June,  1910,  at  the  rail- 
way station  at  the  village  of  Belle  River. 

The  railway  is  owned  by  the  Grand  Trunk  Railway  Com- 
pany, the  Wabash  company  having  certain  running  rights  over 
it.  There  are  two  tracks,  and  on  the  day  in  question  the  plain- 
tiff was  a passenger  by  the  Grand  Trunk  train  and  alighted 
at  the  Belle  River  station  for  the  purpose  of  proceeding  to  the 
village. 

The  railway  tracks  run  east  and  west,  and  the  plaintiff  was 
on  the  platform  on  the  north  side  of  the  two  tracks,  and  required 
to  cross  the  two  tracks  in  a southerly  direction  to  reach  the 
village.  At  the  easterly  end  of  the  station  platform  was  a side- 
walk and  pathway  for  foot-passengers,  but  this  pathway  where 
it  crossed  the  railway  right  of  way  was  not  a public  highway, 
but  the  private  property  of  the  Grand  Trunk  company.  The 
train  by  which  the  plaintiff  had  arrived  was  on  the  southerly 
track,  and  the  plaintiff  was  standing  just  clear  of  the  north  track, 
apparently  waiting  for  the  Grand  Trunk  train  to  proceed  easterly 
before  she  attempted  to  cross.  When  the  last  car  was  opposite 
her  and  she  was  about  to  step  upon  the  north  track  for  the  pur- 
pose of  crossing  to  the  south,  a train  of  the  Wabash  Railroad 
arrived  on  the  north  track,  and  she  was  struck  by  the  engine 
and  injured  in  the  head;  and  the  action  is  brought  for  damages 
because  of  such  injury.  Her  intellect  is  impaired,  and  she  was 
unable  to  give  any  explanation  of  the  accident. 
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The  following  are  the  questions  submitted  to  the  jury,  with 
their  answers:— 

(1)  Was  there  any  negligence  on  the  part  of  the  defendants, 
or  either  of  them,  which  caused  the  accident  to  the  plaintiff? 
A.  Yes. 

(a)  As  to  the  Grand  Trunk?  A.  Yes. 

(b)  As  to  the  Wabash?  A.  Yes. 

(2)  If  so,  what  was  that  negligence? 

(а)  On  the  part  of  the  Grand  Trunk?  A.  They  should  have 
taken  more  care  of  the  passengers  on  account  of  the  train  being 
late. 

(б)  On  the  part  of  the  Wabash?  A.  The  Wabash  did  not 
take  proper  precaution  knowing  that  the  G.  T.  R.  was  late. 

(3)  If  you  find  the  defendants  or  either  of  them  guilty  of 
any  negligence,  could  the  plaintiff,  by  the  exercise  of  reasonable 
care,  have  avoided  the  accident?  A.  No. 

The  learned  trial  Judge,  in  his  charge  to  the  jury,  fully  ex- 
plained to  them  that,  if  they  found  negligence  on  the  part  of 
the  defendants  or  either  of  them,  they  should  specify  the  nature 
of  such  negligence. 

As  to  the  Grand  Trunk  Railway  Company,  the  evidence 
shews  no  circumstance  establishing  any  liability  on  their  part. 
The  train  which  struck  the  plaintiff  was  not  under  their  control 
or  operated  by  them. 

As  to  the  Wabash  Railroad  Company,  the  answer,  that  “the 
Wabash  did  not  take  proper  precautions  knowing  that  the  Grand 
Trunk  Railway  was  late,”  does  not  specify  any  act  of  negligence 
which  caused  the  accident,  and  is  only  another  way  of  saying 
that  the  Wabash  company  was  guilty  of  negligence  which  caused 
the  accident,  thus  failing  to  state  with  particularity  any  act  of 
negligence  which  was  the  direct  cause  of  the  accident. 

The  place  where  it  occurred  was  not  a highway,  but  a private 
way,  provided  by  the  railway  company  for  the  use  of  the 
plaintiff  and  others,  and  it  was  the  duty  of  the  Wabash  com- 
pany to  have  exercised  reasonable  care  in  the  running  of  its 
train  past  the  crossing  where  people  might  be  encountered. 
0 Grand  Trunk  R.W.  Co.  v.  McKay , 34  S.C.R.  811,  does  not 
apply  to  the  case  of  a private  crossing.) 

There  thus  being  no  finding  of  any  act  of  negligence  which 
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caused  the  accident,  no  verdict  could  be  entered  for  the  plain- 
tiff, and  tie  only  question  here  is  whether,  under  the  circum- 
stances, a new  trial  should  be  granted.  There  is  no  reason  to 
suppose  that  in  the  case  of  a new  trial  the  evidence  would  differ 
from  that  adduced  at  the  present  trial;  and  no  exception  can, 
I think,  be  taken  to  the  charge  of  the  learned  trial  Judge,  who 
instructed  the  jury  that,  if  they  found  negligence  causing  the 
accident,  they  must  go  farther  and  find  the  particular  act  of 
negligence  which  caused  the  accident. 

Having  failed  to  do  so,  the  presumption  is  ( Andreas  v.  Cana- 
dian Pacific  R.W.  Co.,  37  S.C.R.  1)  that  there  was  no  evidence 
to  justify  any  finding  beyond  what  they  have  found. 

I,  therefore,  think,  under  the  circumstances,  that  the  plain- 
tiff has  failed  to  shew  actionable  negligence  on  the  part  of  either 
of  the  defendants;  and  that  this  appeal  should  be  dismissed  with 
costs. 


Cltjte,  J.: — Appeal  from  the  judgment  of  Middleton,  J.,  at 
the  trial. 

At  the  close  of  the  plaintiff’s  case,  the  defendants’  counsel 
moved  to  dismiss  the  action.  The  case  was  allowed  to  go  to  the 
jury,  the  Judge  reserving  the  question  of  nonsuit,  to  which  he 
afterwards  gave  effect. 


The  point  is  a simple  one  and  really  without  dispute.  To 
the  south  of  the  Grand  Trunk  station  at  Belle  River  there  are 
two  tracks.  The  southerly  track  is  for  east-bound  trains;  the 
northerly  track,  next  to  the  station,  is  for  west-bound  trains. 
The  plaintiff  had  come  in  from  the  west  upon  a Grand  Trunk 
train,  and  crossed  over  the  northerly  track  to  the  station  plat- 
form. She  had  passed  easterly  along  the  platform  to  a foot- 
way leading  from  the  station  to  the  village,  and  was  there  waiting 
for  the  Grand  Trunk  train  (upon  which  she  had  come  in)  to 
pass  out,  so  as  to  enable  her  to  cross  the  tracks.  As  the  train 
passed  out,  she  moved  forward,  still  being  north  of  the  track, 
and  was  struck  by  the  in-coming  train  and  received  the  injuries 
complainedfof. 

It  is  said  that  the  Wabash  train  was  running  about  40  miles 
an  hour;  and  the  question  is,  whether  they  gave  reasonable 
warning ' in  coming  into  the  station.  I should  think  it  clear 
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beyond  argument  that  they  were  bound  to  do  this,  inasmuch 
as  the  footway  was  a recognised  way  from  the  station  across 
the  tracks  to  the  village,  and  persons  might  be  expected  to  cross 
there  at  any  time,  so  that  any  train  coming  from  the  east  would 
be  bound  to  give  reasonable  notice  of  their  approach. 

So  far  from  the  plaintiff  proving  that  reasonable  notice  was 
not  given,  I think  that  by  the  evidence  on  her  behalf  it  was 
clearly  established  that  such  notice  was  given.  The  plaintiff's 
evidence  shews  that  the  Wabash  train  gave  two  whistles  when 
some  1,300  or  1,500  feet  down  the  track,  and  when  200  feet  away 
gave  a long  whistle,  then  suddenly  stopped  the  long  whistle  and 
gave  a number  of  short  and  sharp  whistles,  and  was  still  giving 
the  sharp  whistles  when  the  plaintiff  was  struck. 

In  the  face  of  this  evidence  by  the  plaintiff’s  witness,  I do 
not  see  how  it  is  possible  to  say  that  the  Wabash  train  did  not 
give  reasonable  notice  in  passing  through  the  station. 

The  unfortunate  plaintiff  probably  had  her  attention  directed 
to  the  Grand  Trunk  train  which  was  then  passing  the  crossing, 
and  also,  perhaps,  to  a dog  that  is  referred  to  as  being  on  the 
northern  track  and  in  danger  of  being  run  over  by  the  approaching 
train.  Had  no  appropriate  warning  been  given,  it  would  have 
been  a case,  I think,  where  the  question  of  negligence  would 
have  to  be  submitted  to  the  jury,  inasmuch  as  the  plaintiff’s 
attention  might  have  been  engrossed  by  the  passing  train  in 
front  of  her,  and  for  a few  seconds  she  might  have  failed  to  look 
in  the  direction  of  the  approaching  train;  but  in  the  present 
case  the  facts  are  all  different.  She  was  safely  on  the  platform 
on  the  north  side;  it  was  in  the  afternoon;  and  what  I think 
is  reasonable  warning  was  given  her  by  the  approaching  train, 
notwithstanding  which  she  stepped  in  front  of  it,  and,  before 
she  could  retreat  sufficiently,  was  struck.  This  being  established 
by  the  plaintiff’s  evidence,  there  was  nothing  to  go  to  the  jury. 

There  was  no  evidence  whatever  of  negligence  against  the 
Grand  Trunk  Railway  Company. 

The  appeal  should  be  dismissed,  with  costs  if  demanded. 
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Riddell,  J. : — Belle  River  is  a station  on  the  line  of  the  Grand 
Trunk  Railway,  lying  south  of  the  railway,  which  runs  along  the 
south  shore  of  Lake  St.  Clair,  in^a  double  track.  The  Wabash 
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has  running  powers  over  the  line  of  the  Grand  Trunk,  and  the 
two  companies  have  a number  of  joint  employees.  On  the  north 
side  of  the  line  of  rail  stands  the  station  building,  with  platform, 
etc.  : as  those  residing  in  the  village  must  cross  the  line  of  rail, 
there  is  provided  by  the  Grand  Trunk  Railway  Company  a side- 
walk running  from  the  extreme  east  end  of  the  platform  south 
across  the  tracks,  then  continuing  along  a lane  in  Grand  Trunk 
Railway  ground,  a short  distance  south,  to  meet  Church  street, 
a public  street  of  the  village. 


A 


The  plaintiff,  on  the  11th  June,  1910,  was  injured  at  the 
point  D on  the  plan,  by  a Wabash  train  running  west  on  the 
northern  line  of  rails.  She  sued  both  the  Wabash  company  and 
the  Grand  Trunk  company.  At  the  trial  Mr.  Justice  Middleton 
directed  judgment  to  be  entered  for  the  defendants,  both  on 
the  motion  for  a nonsuit  and  upon  the  answers  to  the  questions. 
The  plaintiff  now  appeals.  It  is  admitted  that  upon  the  answers 
given  by  the  jury  the  plaintiff  is  not  entitled  to  a verdict,  but 
a new  trial  is  asked  for. 

One  ground  may  be  shortly  disposed  of:  the  station-master’s 
statement  after  the  accident,  it  is  argued,  is  evidence  against 
the  defendants — and  this  was  ruled  out  at  the  trial.  It  is  plain 
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that  this  ruling  was  proper:  Wilson  v.  Botsford-Jenks  Co. 

(1902),  1 O.W.R.  101,  and  cases  cited. 

The  facts  of  the  case  are  given  by  the  plaintiff’s  witnesses, 
the  defendants  calling  none  except  a medical  man  (as  to  the 
injuries). 

A Grand  Trunk  train  had  come  in  from  the  west  on  the 
southern  line  of  rail.  The  plaintiff,  a school  teacher,  twenty- 
one  or  twenty-two  years  of  age,  teaching  in  a school  west  of 
Belle  River — an  “able”  girl,  bright,  with  all  her  mental  facul- 
ties— came  off  this  train  and  crossed  to  the  platform.  At  that 
time  a Wabash  train,  a through  train  which  did  not  stop  at 
Belle  River,  and  which  usually  comes  west  a little  after  the 
Grand  Trunk  train  passes  through  to  the  east,  was  to  the  east 
about  2,000  feet,  coming  west  without  steam  and  under  check. 
The  plaintiff,  with  other  passengers,  went  toward  the  east  on 
the  platform — the  plaintiff  about  20  feet  behind  the  chief  wit- 
ness, Mr.  Stuart,  an  attorney  of  Detroit,  who  gave  his  evidence 
in  such  a way  as  to  draw  the  commendations  of  the  learned  trial 
Judge. 

The  Grand  Trunk  train  went  on  toward  the  east  and  had 
got  so  far  to  the  east  as  to  have  the  rear  of  the  train  about  the 
crossing  at  D by  the  time  the  Wabash  engine  arrived  at  that 
point.  There  was  nothing  to  obstruct  the  view  from  the  plat- 
form to  the  Wabash  train;  and  any  one  who  looked  in  that 
direction  at  all  must  necessarily  have  seen  it. 

Mr.  Stuart,  his  wife,  and  the  plaintiff  got  to  the  crossing 
about  the  time  the  Grand  Trunk  train  started — the  Wabash  train 
by  this  time  had  got  within  1,300  feet  or  so  from  the  crossing, 
and  &t  that  point  it  gave  two  indistinct  toots.  The  Wabash 
train  continued  its  course  westward,  and  about  200  feet  from 
the  crossing  began  to  whistle— the  engineer  gave  one  long  whistle 
and  then  immediately  a number  of  short  sharp  whistles,  which 
he  continued  till  the  plaintiff  was  struck  at  the  crossing, 
the  train  then  going  at  about  40  miles  an  hour.  No  evidence 
is  given  as  to  a bell  ringing— and,  indeed,  it  is  doubtful  if  any 
one  to  the  west  of  the  Wabash  train  could  have  distinguished 
if  the  bell  had  been  ringing. 

No  one  saw  the  plaintiff  get  on  the  track — the  plaintiff  her- 
self has,  not  unnaturally,  no  recollection — but  Mr.  Stuart  says 
7 — XXIV.  O.L.R. 
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that,  being  so  close  to  her  that  he  almost  had  his  hand  on  her, 
he  had  turned  around  to  look  at  a dog  on  the  track  which  he 
thought  would  probably  be  killed,  having  seen  the  plaintiff, 
the  moment  before,  on  the  sidewalk,  with  no  indication  that  she 
was  going  to  step  off  into  the  way  of  the  train,  “or  she  certainly 
would  not  have  stepped  off.”  She  was  standing  close  by  the 
edge  of  the  sidewalk,  quite  out  of  danger.  When  Mr.  Stuart 
turned  round  again,  he  saw  the  plaintiff  drawing  back — she  had 
stepped  in  the  way  of  the  train,  not  quite  in  front  apparently, 
and  then  tried  to  avoid  the  inevitable  result  by  stepping  back. 

Unfortunately,  she  did  not  step  back  far  enough,  and  the 
engine  hit  her. 

There  can  be  no  semblance  of  a case  against  the  Grand  Trunk 
Railway  Company.  It  is  not  negligence  for  a train  to  be  late; 
and,  in  any  event,  the  lateness  of  the  train  was  not  the — or  an — 
efficient  cause  of  the  accident.  Nor  was  the  station  master 
the  agent  of  the  Grand  Trunk  Railway  Company,  so  far  as  the 
Wabash  train  was  concerned;  and  no  act  or  omission  of  his 
in  reference  to  that  train  can  affect  the  Grand  Trunk  Railway 
Company. 

The  agreement  between  the  two  companies,  while  it  provides 
for  the  Grand  Trunk  Railway  Company  paying  certain  claims, 
conveys  no  rights  to  the  plaintiff.  The  nonsuit  was  proper  so 
far  as  the  Grand  Trunk  Railway  Company  is  concerned. 

As  to  the  Wabash,  the  crossing  was  not  a “highway  crossing” 
within  R.S.C.  1906,  ch.  37,  sec.  274 — see  sec.  2 (11) — and,  even 
if  it  were,  the  evidence  does  not  establish  any  breach  of  this 
section.  But  the  railway  company  were  bound  to  use  reasonable 
care  in  approaching  even  a private  crossing — this  they  did  by 
whistling  in  the  manner  described  by  the  witnesses — and  no 
jury  could  conscientiously  find  in  any  other  way.  It  is  to  be 
noted  that  the  counsel  for  the  plaintiff  at  the  trial  does  not  at 
all  contest  that  the  whistling  began  200  feet  away  and  continued 
until  the  accident — all  he  says  is  that  the  train  would  cover 
this  space  in  two  seconds — the  time,  at  the  fastest  rate  spoken 
of,  viz.,  40  miles  per  hour,  would,  however,  be  nearer  four  than 
three  seconds. 

I can  find  no  evidence  of  negligence  at  all. 

Even  if  negligence  had  been  proved,  it  seems  to  me  that  the 
plaintiff  could  not  recover. 
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As  is  said  by  Lord  Cairns,  L.C.,  in  Dublin  Wicklow 
and  Wexford  R.  W.  Co.  v.  Slattery  (1878),  3 App.  Cas.  1155, 
at  p.  1166  : “If  a railway  train,  which  ought  to  whistle  when 
passing  through  a station,  were  to  pass  through  without'  whistling, 
and  a man  were,  in  broad  daylight,  and  without  anything,  either 
in  the  structure  f of  the  line  or  otherwise,  to  obstruct  his  view, 
to  cross  in  front  of  the  advancing  train  and  to  be  killed,  I should 
think  the  Judge  ought  to  tell  the  jury  that  it  was  the  folly  and 
recklessness  of  the  man,  and  not  the  carelessness  of  the  company, 
which  caused  his  death.” 

And  the  case  has  no  such  complications  as  supported  a ver- 
dict in  Grand  Trunk  R.W.  Co.  v.  Hainer  (1905),  36  S.C.R.  180, 
where  “the  time  of  the  night,  the  conditions  of  the  weather, 
and  the  noise,  dust  and  smoke  caused  by  the  freight  train,  all 
combined,  might  well  have  prevented  them  seeing  the  express 
approaching  even  if  they  did  look”  (p.  185);  and  “there  was 
evidence  that  there  was  a little  wind  from  the  west  with  light 
flurries  of  snow  and  that  a freight  train  passing,  as  the  one  in 
question  did,  necessarily  raised  a considerable  quantity  of  dust 
and  smoke  which  would  probably  obscure  the  head-light,  and 
the  noise  made  by  the  freight  train  would  almost  certainly  drown 
the  noise  of  the  approaching  express”  (p.  189).  “If  in  this  case 
it  had  been  shewn  that  the  deceased  were  approaching  the  track 
or  standing  within  a few  feet  of  it  when  last  seen,  and  that  the 
train  was  approaching  in  clear  view  or  its  approach  could  be 
distinctly  heard  by  any  one  paying  due  attention,  and  that 
if  the  deceased  had  looked  or  listened  they  must  have  seen  or 
heard  the  approaching  train,  I think  it  would  have  been  the 
bounden  duty  of  the  trial  Judge  to  nonsuit”  (pp.  191,  192). 

If  the  case  were  stronger  against  the  defendants  than  it  is, 
and  negligence  could  be  found  against  them,  even  then,  in  my 
view,  the  plaintiff  must  fail.  “It  is  manifest  that  the  plaintiff, 
who  gives  evidence  of  a state  of  facts  which  is  equally  consistent 
with  the  wrong  of  which  she  complains  having  been  caused  by 
. . . her  . . . own  negligence  as  by  the  negligence  of  the 

defendants,  does  not  prove  that  it  was  caused  by  the  defendants’ 
negligence:”  Lord  Halsbury,  L.C.,  in  Wakelin  v.  London  and 
South  Western  R.W.  Co.  (1886),  12  App.  Cas.  41,  at  p.  45,  mutatis 
mutandis. 
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Everything  here  proved  is  wholly  consistent  with  the  plain- 
tiff's negligence,  and  there  is  nothing  to  contra-indicate  it. 

But,  as  I have  said,  I cannot  find  anything  which  the  defen- 
dants sho'uld  have  done  to  prevent  the  accident.  I take  the 
claims  made  at  the  trial  by  counsel: — 

1.  The  train  signalled  too  soon;  that  is,  as  it  is  explained,  it 
came  almost  to  a stop  1,500  feet  east  from  the  crossing,  giving 
no  indication  that  it  was  an  in-coming  train.  But  this  could 
not  have  had  anything  to  do  with  the  accident. 

2.  The  agent  signalled  for  the  train  to  come  in.  This  is 
not  proved,  and  in  any  case  it  had  nothing  to  do  with  the  acci- 
dent as  an  efficient  cause.  It  might  as  well  be  said  that  the 
accident  was  caused  by  the  plaintiff  hurrying  down  the  plat- 
form. 

3.  The  train  was  going  at  too  great  a rate  of  speed — 40  miles 
per  hour.  The  Supreme  Court  in  Grand  Trunk  R.W.  Co.  v. 
McKay,  34  S.C.R.  81,  have  held  that  this  is  not  negligence;  and 
a finding  by  a jury  that  it  is  negligence  will  be  set  aside.  This 
was  followed  in  the  Supreme  Court  in  Grand  Trunk  R.W.  Co. 
v.  Hainer,  36  S.C.R.  180  (see  pp.  183,  190). 

4.  Disobedience  of  rule  62  is  charged,  but  not  proved — and, 
moreover,  this  had  nothing  to  do  with  the  accident.  All  the 
passengers  had  reached  the  platform  and  were  in  safety  long 
before  the  train  came  up.  “62.  A train  approaching  a station 
on  double  track  where  a passenger  train  is  receiving  or  discharging 
passengers  must  be  stopped  before  reaching  the  passenger  train." 

5.  Rule  213  is  referred  to:  “All  trains  must  approach  stations 
. . . . railroad  crossings  at  grade  . . . prepared  to  stop, 
and  must  not  proceed  until  . . . the  track  is  plainly  seen  to 
be  clear."  This  rule  has  no  bearing  on  the  present  case. 

Along  with,  and  apparently  as  part  of  No.  2,  was  seemingly 
urged  at  the  trial  that  the  Wabash  should  have  given  other 
signals — this,  at  all  events,  was  urged  before  us. 

Nothing  else  was  suggested  at  the  trial  and  nothing  else  before 
us,  and  I am  unable  to  see  how  anything  could  be  expected  to 
be  found  by  the  jury  as  negligence.  The  nonsuit  was,  in  my 
view,  right,  and  the  findings  of  the  jury  do  not  help. 

The  jury  answer  the  questions  submitted  to  them  as  follows: — 

1.  Was  there  any  negligence  on  the  part  of  the  defendants, 
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or  either  of  them,  which  caused  the  accident  to  the  plaintiff? 
A.  Yes. 

(а)  As  to  the  Grand  Trunk?  A.  Yes. 

(б)  As  to  the  Wabash?  A.  Yes. 

2.  If  so,  what  was  that  negligence? 

(a)  On  the  part  of  the  Grand  Trunk?  A.  They  should  have 
taken  more  care  of  the  passengers  on  account  of  the  train  being 
late. 

(b)  On  the  part  of  the  Wabash?  A.  The  Wabash  did  not 
take  proper  precautions  knowing  the  G.T.R.  was  late. 

3.  If  you  find  the  defendants  or  either  of  them  guilty  of  any 
negligence,  could  the  plaintiff,  by  the  exercise  of  reasonable  care, 
have  avoided  the  accident?  A.  No. 

4.  If  so,  what  did  she  do  that  she  ought  not  to  have  done 
or  leave  undone  that  she  ought  to  have  done? 

5.  What  damages  do  you  think  she  should  be  awarded? 
A.  $3,000. 

So  far  as  the  Grand  Trunk  Railway  Company  is  concerned, 
it  is  clear  that  no  actionable  negligence  has  been  found — there 
is  no  negligence  in  being  late;  and  no  duty  is  cast  upon  the  rail- 
way company  from  the  fact  that  their  train  is  late. 

As  to  the  Wabash,  remembering  that  the  jury  were  warned 
to  find  specific  acts  of  negligence,  “to  write  down  and  criticise 
and  put  in  plain,  intelligible,  simple  language  exactly  what  you 
find  to  be  the  fault  of  these  railway  companies  or  either  of  them; 

. you  have  to  shew  wherein  the  Grand  Trunk  was  in 
fault  and  wherein  the  Wabash  was  in  fault;”  and  that  counsel 
told  them  that  any  of  the  five  charges  of  negligence  they  failed 
specifically  to  find  would  be  considered  as  found  against — I think 
the  jury  must  have  been  unable  to  lay  their  finger  upon  any  act 
of  negligence;  and  that  it  was  thus  that  they  gave  the  general 
answer  they  did.  If  it  means  anything,  it  means  that  the  jury 
thought  that  the  Wabash  should  have  done  something  upon 
this  occasion  when  the  Grand  Trunk  train  was  late  which  they 
need  not  do  when  it  was  on  time.  What  this  was  they  do  not, 
and,  as  I think,  could  not,  say,  and  I find  myself  unable  even 
to  conjecture. 

It  would  be  most  improper,  in  my  view,  to  send  the  case 
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back  for  a new  trial  on  the  supposition  that  another  jury  might 
find  some  specific  act  of  negligence  which  the  former  jury  could 
not:  Cooledge  v.  Toronto  R.W.  Co.  (1907),  10  O.W.R.  739. 

The  appeal  should  be  dismissed  with  costs. 


[DIVISIONAL  COURT.] 

Re  Fitzmartin  and  Village  of  Newburgh. 

Municipal  Corporations — Local  Option  By-law — Right  of  Persons  to  Vote 

— Clerk  of  Municipality — Tenant  Becoming  Freeholder — Tenant’s 

Residence  within  the  Municipality — Temporary  Absence — Farmer’s 

Son — Situation  of  Farm — Rouse  outside  of  Municipality — Municipal 

Act,  1903,  secs.  86  (4),  113. 

Upon  a motion  to  quash  a local  option  by-law:  — 

Held,  following  Re  Schumacher  and  Town  of  Chesley  (1910),  21  O.L.R. 
'522,  that  the  clerk  of  the  municipality  had  the  right  to  vote  upon  the 
submission  of  the  by-law  to  the  electors. 

2.  That  a man  who  was  a tenant  when  the  list  was  certified,  and  whose 
name  appeared  thereon  as  a tenant,  but  who  became  a freeholder  be- 
fore the  voting,  had  the  right  to  vote. 

3'.  K.’s  name  was  on  the  voters’  list  as  a tenant,  and  he  was  still  a tenant 
at  the  time  of  the  voting,  and  voted;  his  wife  and  family  continued  to 
reside  in  the  municipality,  but  it  was  rumoured  that  he  had  left  his 
family  and  had  been  living  in  a neighbouring  municipality  for  some 
time  before  the  voting: — 

Held,  there  being  nothing  to  shew  that  his  absence  was  not  merely  tem- 
porary, that  he  could  not  be  said  to  be  “not  resident”  in  the  munici- 
pality “for  one  month  before  the  election:”  Municipal  Act,  1903,  sec. 
113. 

4.  S.  voted  as  a farmer’s  son.  The  farm  was  partly  in  the  municipality 
in  question;  the  house  was  in  another  municipality: — 

Held,  that  S.  complied  with  sec.  86  (1,  fourthly ) of  the  Act  by  “resid- 
ing within  the  municipality.” 

Order  of  Middleton,  J.,  affirmed. 

Motion  to  quash  a local  option  by-law. 

April  27.  The  motion  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court  at  Toronto. 

J.  B.  Mackenzie , for  the  applicant. 

W.  E.  Raney , K.C.,  for  the  village  corporation. 

April  28.  Middleton,  J.: — The  vote  was  81  for  and  54 
against,  so  that  the  by-law  was  carried  by  the  exact  statutory 
majority. 

Four  votes  are  attacked — all  other  objections  were  expressly 
abandoned : — 
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(1)  The  clerk’s  vote.  For  reasons  given  at  length  in  Re 
Sturmer  and  Village  of  Beaverton  (1911),  ante  65,  I think 
I am  bound  by  Re  Schumacher  and  Town  of  Chesley  (1910),  21 
O.L.R.  522. 

(2)  J.  M.  Denye’s  vote.  At  the  time  the  list  was  certified, 
this  man  was  a tenant.  Before  the  election,  he  became  a free- 
holder. He  had  the  right  to  vote,  and,  had  he  been  sworn, 
could  have  chosen  his  oath:  Municipal  Act,  1903,  sec.  116; 
Wilson  v.  Manes  (1899),  26  A.R.  398. 
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(3)  Thomas  Karr.  This  man,  a tenant,  resided  in  New- 
burgh, but  is  said  to  have  lost  his  right  to  vote  because  he  did 
not  reside  therein  for  one  month  before  the  election.  His  tenancy 
continues.  His  wife  and  family  reside  upon  the  property  leased. 
The  man  was  a section-man.  Wellbanks,  the  village  clerk, 
examined  11th  April,  1911,  says  he  (Karr)  has  not  been  at  home  for 
some  time;  thinks  he  was  away  on  the  2nd  December;  and  then 
says:  “I  don’t  think  he  intended  to  come  back;  I think  he  and 
his  wife  separated.”  The  thoughts  or  imaginations  of  the  village 
clerk  are  not  evidence  upon  which  a vote  can  be  disallowed. 
They  are  not  evidence  at  all.  The  witness  must  state  facts 
within  his  own  knowledge;  and  the  tattle  of  a village  is  hearsay 
of  the  worst  possible  kind.  The  man’s  wife  is  there;  his  house 
is  there;  and  it  is  not  shewn  that  his  absence  is  not  of  a tem- 
porary nature,  not  amounting  to  an  abandonment  of  his  home 
as  a place  of  residence.  “ Uhi  uxor,  ibi  domus,”  may  well  be 
applied. 

(4)  Henry  Sutton — farmer’s  son.  The  farm  is  situate  as  to 

twenty-five  acres  in  Newburgh — the  house  is  in  Camden.  Does 
the  son  comply  with  sec.  86  (1,  fourthly ) of  the  Muni- 
cipal Act,  1903,  by  “ residing  within  the  municipality?” 
If  he  was  not  resident  within  the  municipality,  he 
was  not  rightly  upon  the  voters’  list  : residence  is 

an  essential  part  of  his  qualification.  This  is  not  the 
question  which,  as  to  tenants,  is  open  under  sec.  86  (2),  which 
requires  residence  within  the  municipality  for  a month 
prior  to  the  election  as  a condition  of  voting,  and  merely  tenancy 
as  a condition  of  the  name  appearing  on  the  list;  and  sec.  24 
of  the  Voters’  Lists  Act  makes  the  list  final  and  conclusive  evi- 
dence that  the  voter  is  entitled  to  vote.  This,  as  I understand 
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it,  makes  the  list  a final  determination  of  all  that  is  essential 
to  entitle  the  voter’s  name  to  appear  upon  it.  Applying  that 
to  this  case,  it  is  a determination  that  Sutton  was  a farmer’s 
son  “ residing  in  the  municipality  upon  the  farm  of”  his  “ father,” 
within  sec.  86  (1,  fourthly).  This  residence  has  continued 
down  to  the  election,  and  must  be  regarded  as  sufficient. 

“ Residence”  is  a word  of  very  elastic  meaning,  and  I have 
found  many  cases  in  which  it  is  defined,  but  I have  found  no 
case  dealing  with  the  precise  point.  The  “ holding”  or  farm, 
it  appears  to  me,  cannot  be  subdivided,  and  it  cannot  be  said 
that  the  farmer  and  his  family  reside  in  any  one  part  of  it.  They 
reside  on  the  whole  farm.  If  the  boundary  ran  between  the  bed- 
room and  the  dining-room,  would  be  reside  where  he  slept  or 
where  he  usually  took  his  meals?  If  the  boundary  line  sub- 
divided his  bed,  as  it  usually  stood,  would  one  part  of  his  body 
reside  in  one  place  and  the  rest  in  another?  This  goes  to  shew 
that  the  “residence”  required  by  the  statute  is  not  governed 
by  such  narrow  considerations,  but  is  such  a residence  as  can 
be  fairly  regarded  as  giving  the  voter  the  right  to  be  recognised 
as  a citizen  of  the  municipality  in  question. 

A very  long  and  elaborate  argument  was  based  upon  a singu- 
lar misunderstanding  of  9 Edw.  VII.  ch.  26,  sec.  6 (2).  This 
was  not  intended  to  do  more  than  amend  the  form  found  in  the 
schedule  to  the  Voters’  Lists  Act,  by  correcting  a clerical  error 
in  the  illustrations  given.  “Farmer’s  son”  should  appear  in 
part  1;  and,  by  error,  an  imaginary  voter  named  in  part  2, 
Edmund  Burk  to  wit,  was  called  a farmer’s  son;  he  now  becomes 
a tenant. 

The  motion  fails,  and  must  be  dismissed  with  costs. 

The  applicant  appealed  from  the  order  of  Middleton,  J. 

May  5.  The  appeal  was  heard  by  a Divisional  Court  com- 
posed of  Mulock,  C.J.Ex.D.,  Clute  and  Riddell,  JJ. 

J.  B.  Mackenzie,  for  the  appellant,  dealt  particularly  with 
the  case  of  Thomas  Karr,  arguing  that  his  vote  should  be  dis- 
allowed, on  the  ground  that  the  evidence  shewed  that  at  the 
time  of  voting  he  had  ceased  to  be  a resident  of  the  municipality; 
and,  although  his  wife  remained  there  in  possession  of  his  furni- 
ture, this  fact  did  not  continue  his  residence  : Atkin- 
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son  v.  Collard  (1885),  16  Q.B.D.  254,  257.  The  affidavit  of 
Karr’s  employer  at  Newburgh  shews  that  when  he  left  for 
Petworth,  he  was  separated  from  his  wife,  and,  under  an  agree- 
ment, was  paying  her  a weekly  sum  for  her  support.  He  was 
not  in  a position  to  return  to  Newburgh  when  he  pleased,  and 
under  the  cases  must  be  held  to  have  lost  his  qualification  as 
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W.  E.  Raney , K.C.,  for  the  respondent  corporation,  argued 
that  the  temporary  absence  of  Karr  from  his  home,  while  his 
wife  and  family  remained  there,  did  not  affect  his  qualification 
as  a resident,  and  there  was  no  presumption  to  the  contrary. 
•He  referred  to  Bond  v.  Overseers  of  St.  George  (1870),  L.R.  6 
C.P.  312;  Attorney-General  v.  McLean  (1863),  32  L.J.Ex. 

101  ; Re  Seymour  Voters'  List  (1899),  2 Ont.  Elec. 

Cas.  69.  Even  if  this  application  succeeds,  the  appellant  must  get 
permission  to  have  a scrutiny  in  order  to  prove  that  Karr  voted 
against  the  by-law,  as  it  must  not  be  presumed  that  he  did  so. 
As  to  the  alleged  family  trouble,  there  is  nothing  but  village 
talk  and  hearsay  evidence.  Re  West  Lome  Scrutiny  (1911), 
23  O.L.R.  598,  was  also  referred  to. 

Mackenzie , in  reply,  referred  to  Whithorn  v.  Thomas  (1844), 
7 M.  & G.  1;  Ward  v.  Maconochie  (1891),  7 Times  L.R.  536. 


May  16.  Mulock,  C.J.: — This  is  an  appeal  from  an  order 
of  Middleton,  J.,  dismissing  a motion  to  set  aside  a local  option 
by-law. 

During  the  argument  all  objections  to  its  validity  were  dis- 
missed with  the  exception  of  one,  namely,  whether  Thomas  Karr, 
who  voted,  had  ceased  to  be  a resident  of  the  municipality,  and 
therefore  not  entitled  to  vote. 

Karr  was  a married  man,  residing  with  his  wife  and  family 
in  their  home  in  Newburgh,  the  municipality  in  question,  and 
was  such  resident  when  rated  and  when  his  name  was  placed 
on  the  voters’  list. 

The  evidence  shews  that  his  wife  and  family  continued  to 
reside  in  Newburgh,  but  that  Karr  had,  for  a few  weeks  prior 
to  the  voting-day,  been  absent  from  Newburgh;  but  whether 
for  some  temporary  purpose  only  does  not  appear.  There  is 
nothing  but  hearsay  evidence  as  to  the  circumstances  under 
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which  he  was  absent.  The  onus  was  upon  the  appellant  to  shew 
that  Karr  had  ceased  to  be  a resident  of  Newburgh;  and  he  has 
failed  to  establish  the  point.  At  most,  the  evidence  merely 
shews  a brief  absence  by  Karr,  his  wife  and  family  remaining 
at  what  had  been  the  common  home  in  Newburgh. 

A person  cannot  be  held  to  have  ceased  to  be  a resident  of  a 
municipality  merely  because,  for  some  unexplained  reason,  he 
has  crossed  the  boundary  line  into  another  municipality.  That 
is  substantially  all  that  the  evidence  discloses. 

I,  therefore,  think  that  the  appellant  has  failed  to  shew  that 
Thomas  Karr,  at  the  time  of  voting,  had  ceased  to  be  a resident 
of  Newburgh.  He,  therefore,  was  entitled  to  vote;  • and  this  . 
appeal  fails,  and  should  be  dismissed  with  costs. 

Clute,  J.: — All  objections  taken  were  disposed  of  on  the 
argument  except  as  to  the  vote  of  Thomas  Karr.  This  man 
is  entered  in  the  voters’  list  as  a tenant.  He  resided  in  New- 
burgh, with  hig  family,  who  continued  to  reside  there  at  the 
time  of  the  election.  It  is  alleged  that  he  lost  his  vote  because 
he  did  not  reside  with  them  for  one  month  before  the  election. 
The  evidence  as  to  this  is  wholly  unsatisfactory.  It  is  in  fact 
mere  hearsay.  It  is  alleged  that  at  the  time  of  the  election 
he  was  living  a short  distance  from  the  village.  No  doubt,  his 
evidence,  if  thought  of  sufficient  importance,  could  readily  have 
been  obtained.  After  a careful  reading  of  all  that  is  said  in  regard 
to  his  absence,  I find  that  it  leaves  the  matter  wholly  unascer- 
tained as  to  how  long  he  had  been  away,  where  he  had  gone, 
where  he  was,  whether  he  was  likely  to  return.  I quite  agree 
with  my  brother  Middleton  that  this  is  not  evidence  upon  which 
the  Court  would  be  justified  in  striking  the  name  from  the 
voters’  list. 

The  appeal  should  be  dismissed  with  costs. 

Riddell,  J. : — Upon  the  argument  we  dismissed  cases  1,  2, 
and  4;  and  I add  to  the  citations  of  my  learned  brother,  In  re 
Armour  and  Township  of  Onondaga  (1907),  14  O.L.R.  606,  at 
p.  610,  case  No.  139. 

No.  3 alone  remains.  The  only  evidence  in  respect  of  this 
man,  whose  name  appears  on  the  voters’  list,  is  as  follows: — 

Harold  M.  Ryan,  p.  4. 
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Q.  No.  74.  Thomas  Karr,  did  he  vote?  A.  Yes. 

Charles  Welbanks,  pp.  10,  11.. 

Q.  Is  Thomas  Karr  still  a section-man?  A.  Not  that  I know 
of.  I don’t  know  what  he  is  doing. 

Q.  Was  he  a section-man?  A.  He  formerly  was. 

Q.  Do  you  know  where  he  is  now?  A.  I understand  he 
lived  up  near  Petworth. 

Q.  About  what  time  did  you  understand  he  left  New- 
burgh? A.  I don’t  know. 

Q.  What  county  is  Petworth  in?  A.  I think  it  is  in  Lennox 
and  Addington,  not  very  far  away. 

Q.  Can  you  say,  approximately,  what  time?  A.  No. 

Q.  You  know  the  people  in  the  village  well?  A.  Pretty  well. 
Not  very  well  in  the  upper  part  of  the  village. 

Q.  Was  he  away  from  there  on  the  2nd  December?  A.  Yes, 
I think  he  was. 

Q.  He  appeared  to  vote  on  the  2nd  January?  A.  Yes. 

Q.  You  cannot  say  whether  he  was  there  in  the  summer  or 
fall?  A.  Yes. 

Cross-examined,  on  p.  12: — 

Q.  Thomas  Karr  appeared  on  the  voters’  list  as  a tenant? 
A.  Yes. 

Q.  And  he  voted  as  a tenant?  A.  Yes. 

Q.  Did  you  say  he  was  not  living  in  Newburgh  on  the  2nd 
December?  A.  He  has  not  been  there  for  some  time. 
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Q.  Where  were  his  wife  and  family?  A.  They  were  then 
at  Newburgh. 

Q.  What  family  has  he?  A.  He  has  two  sons  that  I know 
of;  I think  that  is  all. 

Q.  They  were  still  living  in  Newburgh?  A.  I think  they 
were. 

Q.  You  don’t  know  where  he  was  at  that  time?  A.  No,  I 
don’t  know  exactly;  he  was  up  east  some  place. 

Q.  Was  his  absence  temporary  or  otherwise?  A.  I don’t 
think  he  intended  to  come  back.  I think  he  and  his  wife  sepa- 
rated. 

Now,  that  is  the  whole  story,  so  far  as  the  original  evidence 
goes.  Upon  the  motion  before  us  we  allowed  Mr.  Mackenzie, 
if  he  saw  fit,  to  file  and  use  two  other  affidavits — these  he  has 
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not  seen  fit  to  put  in  or  file;  and,  therefore,  we  should  not  read 
them  at  all;  but,  in  any  case,  ’having  been  read  to  us  upon  the 
hearing,  they  simply  set  out  belief  without  any  ground  of  belief 
shown,  and  do  not  advance  the  case.  An  exhibit  to  an  affidavit 
in  reply  sets  out  that  one  gentleman  has  heard  that  there  is  no 
legal  separation,  but  that  Karr  sends  his  wife  $7  a month. 

All  this,  it  seems  to  me,  falls  far  short  of  any  evidence  that 
Karr  “was  not  resident’ ’ in  Newburgh  “for  one  month  before 
the  election:”  Municipal  Act,  3 Edw.  VII.  ch.  19,  sec.  113. 

All  that  is  sworn  to  is:  (1)  that  Karr  was  a section-man; 
(2)  he  was  not  in  Newburgh  on  the  2nd  December;  (3)  he  voted 
on  the  2nd  January;  (4)  as  a tenant;  and  (5)  that  (on  the  22nd 
April)  he  had  not  been  in  Newburgh  “for  some  time;”  (6)  his 
family  living  in  Newburgh;  (7)  at  some  time,  indefinitely  called 
“that  time,”  he  was  “up  east  some  place.”  There  are  several 
“thinks”  and  “I  have  heards,”  but  nothing  else  that  can  be 
dignified  by  the  name  of  evidence. 

The  appeal  should  be  dismissed  with  costs. 


Note:  The  new  affidavits  are  now  put  in,  but  the  result  is 
not  affected. 


[DIVISIONAL  COURT.] 


D.  C. 
1911 

May  19 


Canadian  Druggists’  Syndicate  Limited  v.  Thompson. 

Company — Subscription  for  Shares — Agreement  Made  after  Incorporation 
and  not  with  Company — Cancellation  by  Letter — Evidence  of  Receipt. 

The  plaintiffs  were  incorporated  as  a company  on  the  5th  December, 
1906.  Two  days  later,  the  defendant  signed  and  sealed  a document, 
which  had  already  been  signed  and  sealed,  before  the  incorporation, 
by  five  persons  who  became  the  corporators  named  in  the  charter,  and 
by  two  others.  By  this  document  “the  undersigned”  severally  coven- 
anted and  agreed  each  with  the  other  to  become  incorporated  as  a 
company,  and  severally  subscribed  for  and  agreed  to  take  the  respective 
amounts  of  capital  stock  of  the  company  set  opposite  their  respective 
names,  and  to  become  shareholders  in  the  company  to  the  said  amounts. 
Before  anything  was  done  by  the  company  on  this  subscription  by  the 
defendant,  the  defendant  wrote  to  the  president  of  the  company  can- 
celling his  subscription,  as  found  by  the  trial  Judge:— 

Held , that  the  defendant  was  not  liable  to  the  plaintiffs  for  the  price  of 
the  shares. 

Per  Riddell,  J. : — The  posting  of  a letter,  properly  stamped,  is  evidence 
of  the  fact  of  its  having  been  received  by  the  person  to  whom  it  was 
addressed. 

Judgment  of  the  Junior  Judge  of  the  County  Court  of  the  County  of 
Middlesex  affirmed. 
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Appeal  by  the  plaintiffs  from  the  judgment  of  the  Junior 
Judge  of  the  County  Court  of  the  County  of  Middlesex,  after 
trial  without  a jury,  dismissing  an  action,  brought  in  that  Court, 
to  recover  SI 00,  the  price  of  ten  shares  of  the  capital  stock  of 
the  plaintiff  company,  alleged  to  have  been  subscribed  for  by 
the  defendant  and  allotted  to  him. 

Reasons  for  the  judgment  of  the  Junior  Judge  were  given 
as  follows: — 

This  action  is  brought  by  the  plaintiffs  to  recover  from  the 
defendant  the  sum  of  $100,  the  value  of  ten  shares  of  stock  in 
the  plaintiff  company,  alleged  to  have  been  subscribed  for  by  the 
defendant,  and  for  interest  upon  the  same. 

The  plaintiff  company  was  incorporated  under  the  Ontario 
Companies  Act,  as  contained  in  R.S.O.  1897,  ch.  191.  The 
charter  was  granted  to  the  company  on  the  5th  December, 
1906,  and  the  defendant’s  subscription  for  ten  shares  of  stock 
was  on  the  7th  day  of  the  same  month,  two  days  after  the  issue 
of  the  charter. 

The  memorandum  of  agreement  executed  by  the  defendant  is 
the  one  provided  for  by  sec.  10  (2)  of  the  above-mentioned  statute, 
required  to  accompany  the  application  for  incorporation  and 
is  similar  to  the  one  referred  to  in  In  re  Nipissing  Planing 
Mills  Limited,  Rankin’s  Case  (1909),  18  O.L.R.  80. 

The  evidence  as  to  the  facts  in  the  action  is  confined  to  that 
of  W.  S.  Barkwell,  the  president  and  managing  director  of  the 
plaintiff  company,  and  the  defendant. 

I was  not  favourably  impressed  with  the  evidence  of  Barkwell, 
and  have  no  hesitation  in  saying  that  where  his  evidence  and 
that  of  the  defendant  are  in  conflict  I accept  the  evidence  of 
the  defendant. 

There  do  not  appear  to  have  ever  been  any  by-laws  passed 
by  the  directors  of  the  company,  as  required  by  the  said  statute, 
but  some  by-laws  were  passed  by  the  shareholders  of  the  com- 
pany at  a meeting  over  one  year  after  the  issue  of  the  charter. 

These  by-laws  are  inoperative  under  the  decision  in  Manes 
Tailoring  Co.  v.  Willson  (1907),  14  O.L.R.  89. 

The  defendant  says  that,  within  one  week  after  he  signed 
the  document  exhibit  No.  3,  he  wrote  to  Barkwell  cancelling 
his  subscription  and  telling  him  he  would  not  take  the  stock. 
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Barkwell  denies  receiving  this  letter,  but  admits  that  he  was 
not  always  in  his  office,  and  it  is  quite  possible  that  the  letter 
might  have  been  received  without  his  knowledge.  I find  the 
fact  in  the  defendant’s  favour,  and  that  the  stock  subscription 
was  cancelled. 

Barkwell  also  says  that  on  the  15th  January,  1907,  he  mailed 
a stock  certificate  to  the  defendant  for  the  shares  subscribed 
for  by  him,  which  the  defendant  says  he  never  received. 


There  is  no  by-law  of  the  directors  authorising  the  president 
or  any  one  else  to  accept  a subscription  or  to  issue  the  stock. 


I find  as  a fact  that  no  such  certificate  was  ever  received  by 
the  defendant. 

On  these  facts  the  case  comes  within  the  judgment  of  Mr. 
Justice  Latchford  in  In  re  Nipissing  Planing  Mills  Limited,  Ran- 
kin’s Case,  18  O.L.R.  80. 

The  action  must,  therefore,  be  dismissed  with  costs. 


May  16.  The  appeal  was  heard  by  a Divisional  Court  com- 
posed of  Falconbridge,  C.J.K.B.,  Britton  and  Riddell,  JJ. 

Featherston  Aylesworth,  for  the  plaintiffs,  argued  that  the 
trial  Judge  erred  in  holding  that  the  defendant  had  effectually 
revoked  his  subscription  for  stock,  as  the  alleged  letter  of  revoca- 
tion, even  if  received,  was  not  under  seal,  while  the  document 
relied  on  by  the  plaintiffs  was  executed  by  the  defendant  under 
seal.  By  virtue  of  that  agreement  and  of  the  acts  done  by  the 
plaintiffs  in  pursuance  of  it,  the  defendant  became  a shareholder 
in  the  company,  and  is  liable  to  them  in  the  present  action. 

E.  C.  Cattanach,  for  the  defendant,  argued  that,  apart  from 
the  question  of  revocation,  the  stock  in  question  had  never  been 
legally  allotted  to  the  defendant,  nor  could  he  be  held  liable 
under  the  agreement  executed  by  him,  which  was  not  made 
with  the  plaintiff  company,  but  with  certain  individuals  who 
were  subscribers  to  it.  The  case  is,  in  all  essential  particulars, 
on  all  fours  with  In  re  Nipissing  Planing  Mills  Limited,  Rankin’s 
Case,  18  O.L.R.  80,  on  which,  and  on  the  cases  therein  cited 
on  behalf  of  the  respondent,  the  defendant  relies. 

May  19.  Riddell,  J.: — The  plaintiff  company  was  incor- 
porated on  the  5th  December,  1906;  on  the  7th  December,  the 
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defendant  signed  and  sealed  a document  in  the  following  form: — 
" Memorandum  of  Agreement  and  Stock  Sheet  of  Canadian 
Druggists’  Syndicate  Limited. 

"The  Dominion  Bank,  London,  Ont. 

"Gentlemen : — 

"We,  the  undersigned,  do  severally  covenant  and  agree 
each  with  the  other  to  become  incorporated  as  a company  under 
the  provisions  of  the  Ontario  Companies  Act  under  the  name  of 
‘Canadian  Druggists’  Syndicate  Limited,’  or  such  other  name 
as  the  Lieutenant-Governor  in  Council  may  give  to  the  com- 
pany, with  a capital  of  forty  thousand  dollars,  divided  into  four 
thousand  shares  of  ten  dollars  each. 

"And  we  do  hereby,  severally  and  not  one  for  the  other, 
subscribe  for  and  agree  to  take  the  respective  amounts  of  capital 
stock  of  the  said  company  set  opposite  our  respective  names, 
as  hereunder  and  hereafter  written,  and  to  become  shareholders 
in  the  said  company  to  the  said  amounts. 

"In  witness  whereof  we  have  signed.” 

The  document  had  already  been  signed,  and  before  incor- 
poration, by  five  persons  who  became  the  corporators  named 
in  the  charter,  and  by  two  others — all  the  subscriptions  being 
under  seal,  and  that  of  the  defendant  for  $100. 

Before  anything  was  done  by  the  company  on  this  subscrip- 
tion by  the  defendant,  the  defendant,  as  found  by  the  learned 
trial  Judge,  wrote  cancelling  his  subscription;  and  it  is,  I think, 
clear  that  this  is  the  fact.  The  posting  of  a letter,  properly 
stamped,  is  evidence  of  the  fact  of  its  having  been  received  by 
the  person  to  whom  it  was  addressed:  Nesbitt  v.  London  Mutual 
Insurance  Co.,  Ontario,  High  Court  of  Justice,  Queen’s  Bench 
Division  (not  reported);  and,  upon  the  evidence  here,  we  should 
find  that  it  was  actually  received. 

It  is  argued  that  a subscription  under  seal  is  not  revocable; 
but,  in  my  view,  there  is  no  need  to  discuss  this  question.  The 
company,  at  the  time  of  the  execution  by  the  defendant,  had 
a legal  existence;  the  offer  made  by  the  defendant  was  to  a 
different  corporation;  and  the  plaintiffs  cannot  take  advantage 
of  it. 

Nothing  done  or  left  undone  operates  to  estop  the  defendant — 
he  has  not  accepted  stock  or  become  what  is  called,  sometimes, 
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a shareholder  de  facto , by  attending  meetings,  accepting  divi- 
dends, or  the  like. 

I think  the  plaintiffs  have  no  cause  of  action;  and  the  appeal 
should  be  dismissed  with  costs. 

Britton,  J.  : — The  plaintiffs  were  incorporated  by 
letters  patent,  Province  of  Ontario,  on  the  5th  Decem- 
ber, 1906,  under  R.S.O.  1897,  ch.  191.  The  agreement 
under  which  the  defendant  is  asked  to  pay  for  ten 
shares  of  stock  was  not  made  until  the  7th  December,  1906 
— after  such  incorporation.  The  agreement  relied  upon  was 
not  made  with  the  plaintiff  company.  It  was  made  with  the 
other  subscribers  to  it,  said  it  purports  to  be — so  far  as  is  indi- 
cated by  the  heading — “A  memorandum  of  agreement  and 
stock  sheet  of  Canadian  Druggists’  Syndicate  Limited.”  There 
can  be  no  liability  to  the  plaintiffs  by  the  defendant  upon  the 
agreement  itself.  If  the  defendant  had  in  any  way  become  a 
shareholder,  he  might  be  compelled  to  pay  for  his  stock.  Had 
this  agreement  been  signed  before  the  presentation  of  the  peti- 
tion for  incorporation,  then,  under  sec.  9 of  ch.  191,  he  might, 
whether  named  in  the  letters  patent  or  not,  have  become  one 
of  the  body  corporate. 

The  letters  patent  incorporate  five  persons  by  name — and 
“any  others  who  have  become  subscribers  to  the  memorandum 
of  agreement  of  the  company.”  That  memorandum  of  agree- 
ment mentioned  was  executed  in  duplicate:  one  is  filed  in  the 
office  of  the  Provincial  Secretary,  and  remains  there,  with  the 
petition;  the  other  is  in  the  plaintiffs’  book,  exhibit  7,  filed  upon 
the  trial.  The  defendant  did  not  sign  that,  but  signed  the  one 
dated  the  7th  December,  1906. 

If  the  defendant  did  not  become  a shareholder  by  virtue 
of  the  agreement,  as  it  is  not  pretended  that  in  any  other  way 
he  became  one,  he  cannot  be  liable  in  this  action.  If  he  is  not 
a shareholder  in  fact,  and  if  not  in  law  liable  as  a shareholder, 
whatever  the  company  may  have  done  or  have  attempted  to 
do  in  the  way  of  allotment,  or  in  making  out  share  certificates, 
or  in  giving  notice  of  meetings,  could  not  create  a liability.  The 
defendant  not  only  never  acknowledged  any  liability,  but,  within 
a week  of  his  signing  the  paper,  he  gave  notice  of  repudiation 
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of  it.  The  plaintiffs  should  have  realised  that  the  agreement 
was  not  one  by  the  defendant  with  the  company,  and  should 
not  have  brought  this  action. 

The  appeal  should  be  dismissed  with  costs. 

Falconbridge,  C.J.  : — For  the  reasons  given  by  the 
learned  trial  Judge,  as  well  as  by  my  brothers,  I think  this  appeal 
must  be  dismissed  with  costs. 


[DIVISIONAL  COURT.] 

Russell  v.  Greenshields. 

Writ  of  Summons — Service  out  of  the  Jurisdiction — Con.  Rule  162(e)  — 

Both  Parties  Resident  in  another  Province — Contract  to  be  Per- 
formed in  Ontario — Conditional  Appearance. 

The  decision  of  Boyd,  C.,  23  O.L.R.  171,  was  affirmed. 

The  defendant  was  allowed  to  enter  a conditional  appearance — although 
{per  Riddell,  J.)  it-  was  not  necessary. 

An  appeal  by  the  defendant  from  the  order  of  Boyd,  C., 
23  O.L.R.  171,  allowing  the  plaintiff’s  appeal  from  an  order  of 
the  Master  in  Chambers,  whereby  an  order  made  under  Con. 
Rule  162  for  service  of  the  writ  of  summons  upon  the  defendant 
out  of  the  jurisdiction,  and  service  of  the  writ  of  summons  and 
statement  of  claim  made  pursuant  thereto,  were  set  aside,  upon 
the  application  of  the  defendant. 

May  15.  The  appeal  was  heard  by  a Divisional  Court  com- 
posed of  Falconbridge,  C.J.K.B.,  Britton  and  Riddell,  JJ. 

W.  Nesbitt,  K.C.,  and  Britton  Osier,  for  the  defendant,  argued 
that  no  action  lay  against  their  client  in  Ontario,  inasmuch  as, 
even  if  the  facts  alleged  by  the  plaintiff  were  correct,  they  merely 
involved  a question  of  account  between  the  parties  under  a 
contract  made  in  the  Province  of  Quebec,  in  which  both  reside, 
and  in  which  their  dispute  should  be  settled.  If  any  right  of 
action  exists,  it  is  in  the  Qu’Appelle  company,  and  not  in  the 
present  plaintiff. 

/.  F.  Hellmuth,  K.C.,  and  E.  C.  Cattanach,  for  the  plaintiff, 
argued  that,  according  to  the  statement  of  claim,  the  original 
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purchase  was  made  in  Ontario,  and  there  is  no  evidence  that 
the  original  contract  was  made  in  Quebec.  The  examination 
of  the  plaintiff  for  discovery  shews  that  no  contract  was  made 
in  writing  in  Quebec,  and  the  question  of  an  implied  contract 
is  founded  on  the  affidavit  of  the  defendant,  which  is  not  the 
ground  on  which  his  counsel  now  relies. 


May  19.  Riddell,  J.: — In  the  facts  of  this  case,  the  plain- 
tiff and  defendant  were  jointly  interested  in  the  purchase  of 
certain  lands,  the  quantity  being  more  or  less  uncertain.  At 
some  stage  it  was  thought  wise  that  a consent  should  be  given 
that  claim  to  part  of  these  lands  should  be  abandoned.  This 
abandonment  must  needs  be,  in  form,  by  the  QuAppelle  com- 
pany— although,  in  fact,  for  the  plaintiff  and  defendant.  The 
plaintiff  and  defendant  agieed  to  this,  and  the  defendant  pro- 
cured authority  to  give  the  consent  for  and  in  the  name  of  the 
QuAppelle  company — the  consent  must  be  given  in  Ottawa, 
within  this  Province. 

Can  there  be  any  doubt,  in  these  circumstances,  that  the 
defendant  was  acting  under  a contract  with  the  plaintiff  quite 
apart  and  distinct  from  the  original  agreement  between  them, 
which  contract  was  to  be  performed  at  Ottawa?  It  is  alleged 
that  he  violated  the  duty  thereby  imposed  upon  him  to  con- 
sent to  the  abandonment  of  the  part  agreed  upon,  by  abandoning 
more.  I am  unable  to  see  that  it  makes  any  difference  that 
what  he  did  was  done  in  the  name  of  the  QuAppelle  company — 
he  was  acting  for  the  plaintiff  in  fact. 

I agree  with  the  Chancellor  that  the  case  comes  within  Con. 
Rule  162  (e). 

The  fact  that  the  plaintiff  has  conveyed  all  his  interest  in 
the  land,  etc.,  is  immaterial — his  right  of  action  is  not  an  interest 
in  the  land:  and,  if  the  release  of  January,  1907,  was  obtained 
by  fraud,  as  is  charged,  it  cannot  stand  in  the  way. 

I think  the  appeal  should  be  dismissed  with  costs. 

The  defendant  may  enter  a conditional  appearance,  although 
I do  not  think  it  at  all  necessary,  for  reasons  given  in  National 
Trust  Co.  v.  Trusts  and  Guarantee  Co.  (1910),  2 O.W.N.  268. 
The  cases  given  in  Holmested  and  Langton’s  Judicature  Act 
of  Ontario,  3rd  ed.,  p.  303,  are  not  on  the  form  of  appearance, 
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but  on  the  form  of  order  made  when  allowing  the  issue  of  a writ  for 
service  out  of  the  jurisdiction.  I do  not  think  that  in  the  present 
case  any  special  direction  is  necessary;  but,  if  the  defendant 
desires  it,  the  order  now  made  will  be  that  the  plaintiff  is  not 
to  be  entitled  to  any  relief  on  any  claim  not  coming  within  Con. 
Rule  162  (e). 

Falconbridge,  C.J.,  and  Britton,  J.: — We  agree  with  the 
judgment  of  the  learned  Chancellor.  The  appeal  should  be  dis- 
missed with  costs.  The  defendant  may  enter  a conditional 
appearance.  Counsel  for  the  plaintiff  did  not  object  to  this. 


[IN  THE  COURT  OF  APPEAL.] 

Dominion  Improvement  and  Development  Co.  v.  Lally. 

Limitation  of  Actions — Real  Property  Limitation  Act — Occupation  by  Per- 
mission of  True  Owner — Evidence — Admission — Payment  of  Taxes  for 

Owner — Estoppel. 

In  an  action  by  the  registered  owners  of  land  to  establish  their  title  and 
right  to  possession  as  against  the  defendant,  and  for  an  injunction  and 
damages  in  respect  of  trespasses  committed: — 

Held,  upon  the  evidence,  that  the  defendant  had  not  acquired  a title  by 
virtue  of  the  Real  Property  Limitation  Act;  his  possession  or  use  of  the 
land  was  under  the  real  owners,  as  shewn  by  his  own  written  admission 
that  he  had  “been  in  charge  of  the  lot  for  a long  time,”  by  his  paying 
the  taxes  and  sending  the  receipts  to  the  owner,  and  by  other  facts  and 
circumstances;  and  the  defendant  was  also  estopped  by  his  representa- 
tion to  S.,  who  was  seeking  to  buy  the  land  for  the  plaintiffs,  that  one 
McC.,  from  whom  the  plaintiffs  then  purchased,  was  the  owner. 
Judgment  of  Boyd,  C.,  affirmed. 

Action  for  a declaration  as  to  the  plaintiffs’  title  and  right  to 
possession  of  certain  land,  and  for  an  injunction  and  damages  in 
respect  of  trespasses  by  the  defendant. 

The  defendant  set  up  a title  by  possession  under  the  Statute 
of  Limitations. 

October  11,  12,  and  13,  1910.  The  action  was  tried  before 
Boyd,  C.,  without  a jury,  at  Perth. 

G.  H.  Watson,  K.C.,  and  C.  J.  Foy,  for  the  plaintiffs. 

H.  A.  Lavell,  for  the  defendant. 

October  22,  1910.  Boyd,  C.: — I do  not  decide  this  case  upon 
the  question  raised,  whether  the  possession  of  the  defendant  was 
per  se  sufficient  to  ripen  the  continued  occupation  into  a statutory 
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title,  but  upon  another  aspect  of  the  evidence,  viz.,  that  the  acts 
of  the  defendant  upon  and  in  reference  to  the  property  were  in 
recognition  of  the  rights  of  the  true  legal  owner.  That  is,  the 
evidence  leads  me  to  the  conclusion  that  the  occupation  of  the 
defendant  was  not  exclusive  of  the  owner,  but  by  his  sanction 
and  permission.  If  this  be  the  right  view,  the  Statute  of  Limita- 
tions never  began  to  run  in  the  defendant’s  favour. 

It  is  proved  beyond  serious  controversy  that  the  defendant 
agreed  to  pay  the  taxes  and  do  road-work,  in  return  for  being 
allowed  the  use  and  enjoyment  of  the  pasture.  This  was  a 
bargain  made  for  the  advantage  of  the  defendant,  who  expended 
less  than  $5  for  the  assessment,  and  collected  ten  times  the  amount 
as  the  proceeds  of  the  pasture.  The  only  matter  of  discussion  is 
how  long  this  continued  and  when  it  began. 

The  solution  of  this  which  satisfies  me  rests  on  a situation 
which  I find  well  proved.  About  1890,  the  legal  owner  of  an  un- 
divided half  of  the  lot  went  upon  the  land  in  company  with  the 
defendant  and  went  over  the  mining  area  of  the  land,  which  con- 
stitutes its  chief  value.  This  was  an  entry  on  the  land  which  of 
itself  would  give  a new  point  of  departure,  even  if  the  Statute  of 
Limitations  had  begun  to  run.  Superinduced  on  that  entry, 
however,  there  was  a further  act  implicating  the  defendant. 
A lease  was  then  prepared  for  a year  between  the  owner  and  the 
defendant,  by  which  it  was  agreed  that  the  latter  should  enjoy 
the  pasturage  on  condition  of  paying  the  taxes  and  doing  the 
road-work  charged  on  the  lot.  The  lease  is  not  forthcoming, 
but  I have  no  doubt  it  was  duly  executed  and  operative.  There 
is,  besides,  general  evidence  that  this  lease  merely  expressed  the 
relation  which  had  existed  in  fact  between  the  owners  and  the 
defendant  prior  and  subsequent  to  that  year,  1890.  The  payment 
of  taxes  and  doing  of  road-work  began  a year  or  so  after  the  de- 
fendant went  into  possession  of  his  lot  14  as  owner,  and  so  con- 
tinued for  at  least  five  or  six  years,  and  probably  longer,  thereafter. 
Documentary  evidence  establishes  this  as  against  the  defendant, 
which  he  endeavoured  (vainly,  I think)  to  controvert.  I refer 
specially  to  the  letter  written  for  the  defendant  by  Glossop — a 
trustworthy  witness — of  date  the  22nd  November,  1902 — seeking 
to  purchase  the  lot  in  question.  The  letter  states  “that  the  lot 
is  convenient  to  him”  (Lally),  “and,  as  he  has  had  the  pasturage 
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from  you”  (Cummins,  the  half  owner)  “for  a number  of  years 
for  taxes  and  road- work.”  Cummins  answered  this  directly  to 
Lally  on  the  30th  November,  1902.  Lally  himself  replied  to  this 
by  letter  of  the  31st  December,  1902,  objecting  to  the  price,  but 
saying:  “I  have  been  in  charge  of  the  lot  for  a long  time,  and  I 
trust  you  will  give  as  reasonable  a chance  as  you  can,  and  I feel 
entitled  to  the  first  chance  to  purchase.”  Lally  denied  the  sig- 
nature to  be  his,  saying  at  first  that  he  could  not  then  write  his 
name,  but,  on  being  confronted  with  his  signature  to  mortgages 
made  in  1881,  he  said  that  his  signature  to  the  letter  was  not  like 
his  signature  to  the  mortgages.  It  may  be  that  the  signature 
to  the  letter  was  not  manually  his,  but  he  admits  that  letters  were 
written  for  him  by  his  wife  and  his  two  daughters,  who  are  not 
called.  The  letter  in  itself  and  in  its  being  a link  in  the  chain  of 
correspondence  possesses  elements  of  authenticity  which  are, 
to  my  mind,  entirely  satisfactory.  The  action  was  begun  in  1908 
or  1909,  and  I can  find  no  period  in  which  to  place  ten  years  of 
undisputed  possession  adverse  to  or  inconsistent  with  the  right 
and  title  of  the  legal  owners.  The  possessory  claim  of  the  de- 
fendant fails,  and  the  plaintiffs  are  entitled  to  succeed  on  their 
legal  registered  title  to  the  lot.  The  defendant  should,  perhaps, 
be  allowed  for  taxes,  etc.,  paid  after  1902;  but,  without  going 
into  details  as  to  the  claim  of  the  plaintiffs  for  damages  in  regard 
to  wood  cut  and  operations  interrupted  and  the  like,  I will  for 
present  purposes  assess  the  plaintiffs’  damages  at  $50,  with  right 
to  either  party,  if  dissatisfied,  to  have  a reference  to  the  Master — 
in  such  case  the  Master  will  dispose  of  the  subsequent  costs  of 
reference.  Meanwhile  the  defendant  should  pay  $50  damages 
and  costs  of  suit.  Injunction  may  go  to  restrain  further  inter- 
ference by  the  defendant,  and  possession  to  be  given  forthwith 
to  the  plaintiffs. 

One  set  of  costs  (including  reserved  costs)  to  be  taxed  to  the 
plaintiffs,  beginning  from  the  time  when  the  proper  plaintiff  was 
made  a party. 

The  status  of  the  corporation  is  not  attacked  in  the  pleadings, 
and  I do  not  consider  the  objections  raised  on  that  head  by  the 
written  argument  for  the  defence. 


C.  A. 

1910 

Dominion 

Improve- 

ment 

and 

Develop- 

ment 

Co. 

v. 

Lally. 


Boyd,  C. 


The  defendant  appealed  from  the  judgment  of  Boyd,  C. 
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February  2.  The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaren,  Meredith  and  Magee,  JJ.A. 

C.  A.  Moss  and  H.  A.  Lavell,  for  the  defendant,  argued  that 
he  had  entered  into  and  continued  in  possession  of  the  lands  in 
question  in  the  action  for  a time  sufficient  to  give  him  a title  under 
the  Statute  of  Limitations.  Even  if  he  occupied  the  lands  under 
an  agreement  to  pay  taxes  and  perform  statute  labour,  such  an 
agreement  would  not  prevent  the  running  of  the  statute  in  his 
favour:  Finch  v.  Gilray  (1889),  16  A.R.  484;  Coffin  v.  North 
American  Land  Co.  (1891),  21  O.R.  80;  Brennan  v.  Finley  (1905), 
9 O.L.R.  131.  There  is  no  evidence  of  any  lease  having  been 
entered  into  in  1889  or  1890  by  the  defendant  such  as  is  alleged, 
and,  even  if  entered  into,  it  was  only  for  a year,  and  the  statute 
would  commence  to  run  in  favour  of  the  defendant  in  the  year 
1891,  so  that  his  title  would  become  perfect  in  1901,  after  which 
no  act  by  him  would  revive  the  extinguished  title. 

G.  H.  Watson,  K.C.,  and  C.  J.  Foy,  for  the  plaintiffs,  argued 
that  there  was  ample  evidence  to  support  the  finding  of  the 
learned  trial  Judge,  to  the  effect  that  the  occupation  by  the  de- 
fendant of  the  lands  in  question  was  not  exclusive  of  the  owner, 
but  by  his  leave  and  license,  and  that  the  Statute  of  Limitations 
never  began  to  run  in  favour  of  the  defendant.  The  relationship 
between  the  parties,  as  found  by  the  Court,  was  that  of  landlord 
and  tenant;  and  in  any  case  the  evidence  shews  that  there  was 
never  such  possession  by  the  defendant  as  could  have  ripened 
into  a possessory  title  against  the  owner:  Sherren  v.  Pearson 
(1887),  14  S.C.R.  581;  Harris  v.  Mudie  (1882),  7 A.R.  414. 


May  31.  Garrow,  J.A. : — The  plaintiffs’  paper  title  to  the 
land  in  question  is  not  disputed.  The  defendant  never  had,  and 
never  had  any  reason  to  believe  that  he  had,  any  right  or  title 
whatever.  The  onus  was  of  course  wholly  upon  him  to  prove 
by  satisfactory  evidence  such  an  occupation  by  him,  to  the  ex- 
clusion of  the  plaintiffs  and  their  predecessors,  as  would  confer 
a title  under  the  statute — an  onus  which,  in  my  opinion,  he  has 
signally  failed  to  satisfy. 

In  McIntyre  v.  Thompson  (1901),  1 O.L.R.  163,  Osier,  J.A., 
quotes  with  approval  from  the  judgment  in  the  Supreme  Court 
in  Sherren  v.  Pearson,  14  S.C.R.  581,  the  following  words, 
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applicable  to  the  facts  in  this  case:  “To  enable  the  defendant  to 
recover  he  must  shew  an  actual  possession,  an  occupation  exclus- 
ive, continuous,  open  or  visible  and  notorious  ...  It  must 
not  be  equivocal,  occasional,  or  for  a special  or  temporary  pur- 
pose.” And  Harris  v.  Mudie,  7 A.R.  414,  determined 
that  the  doctrine  of  constructive  possession  has  no  application 
to  the  case  of  a mere  trespasser,  such  as  the  defendant  originally 
was:  see  also  Reynolds  v.  Trivett  (1904),  7 O.L.R.  623,  632. 

The  defendant  owns  the  adjoining  lot,  upon  which  he  resides 
with  his  family.  The  lot  in  question  is  of  rough,  uneven  surface, 
cut  into  by  marshes  and  lake.  It  is  unsuitable  for  ordinary 
agricultural  purposes,  its  value  consisting  in  its  minerals,  for 
which  alone  it  was  purchased  by  the  plaintiffs.  There  are  some 
fences,  but,  as  I understand  the  evidence,  no  continuous  fence 
inclosing  the  whole  land.  And  the  use  made  of  the  land  by  the 
defendant,  according  to  his  own  testimony,  was  almost  entirely 
for  pasturage  purposes.  This  occupation,  originating  in  trespass, 
in  its  nature  occasional,  and  imperfect,  would  probably,  if  it  stood 
alone,  have  been  insufficient  to  confer  a title  by  possession  under 
the  circumstances.  But  it  is  not  necessary  so  to  determine 
because  there  are  still  greater  and  more  decisive  difficulties  in 
the  defendant’s  way. 

This  use  of  the  land  as  pasturage,  originating,  as  I have  said, 
in  mere  trespass,  seems  to  have  been  afterwards  authorised  and 
continued  to  the  defendant  by  the  owners.  And  it  is  even  said 
that  a written  lease  to  that  effect  was  executed,  although  the 
document  itself  was  not  produced.  The  defendant  denied  that 
there  had  been  a lease,  but  he  quite  failed  to  give  a reasonable 
explanation  of  his  own  letters,  or  of  the  very  material  circumstance 
that  he  had  for  a number  of  years  paid  the  taxes  and  forwarded 
the  receipts  to  the  owners,  who  resided  at  a distance.  There  are 
two  o these  letters  produced;  and  that  they  were  written  at  the 
request  of  the  defendant  there  can,  from  the  circumstances  in 
evidence,  be  no  reasonable  doubt. 

The  first,  dated  the  22nd  November,  1902,  written  by  D. 
Glossop,  says:  “James  Lally  was  here  to-day,  and  asked  me  to 
write  you  and  get  your  lowest  offer  in  cash  for  your  half  interest 
in  lot  13,  in  North  Burgess,  as  the  lot  is  convenient  to  him  and  he 
has  had  the  pasture  from  you  for  a number  of  years  for  taxes  and 
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road- work.  He  will  purchase  the  lot,”  etc.  The  second  is  dated 
the  31st  December,  1902,  and  is  from  the  defendant  himself, 
although,  as  he  is  not  a penman,  it  must  have  been  written  for 
him.  And  in  this  he  says  he  had  received  the  reply  to  the  above- 
mentioned  letter  from  Mr.  Glossop — and,  after  saying  that  the 
price  quoted  is  too  high,  says:  “I  have  been  in  charge  of  the  lot 
for  a long  time,  and  I trust  you  will  give  me  as  reasonable  a chance 
as  you  can,  and  feel  entitled  to  the  first  chance  to  purchase  your 
interest.” 

These  letters  alone  seem  to  put  the  case  for  the  defendant 
quite  out  of  Court.  If,  as  he  says,  and  as  the  circumstances 
seem  to  indicate,  “he  had  been  in  charge  of  the  lot  for  a long 
time”  (writing  in  1902),  he  was  not,  while  so  in  charge  for  the  own- 
ers, acquiring  title  as  against  them.  A caretaker’s  possession 
is  that  of  the  owner:  see  Heward  v.  O'Donohoe  (1891),  19  S.C.R. 
341. 

And  there  is  the  further  ground,  that,  when  Mr.  Smith,  repre- 
senting the  plaintiffs,  went  to  the  land  with  a view  to  purchasing, 
he  saw  the  defendant  at  his  house  on  his  own  lot,  who  shewed 
Mr.  Smith  over  the  property  in  question,  and,  in  answer  to  ques- 
tions as  to  the  ownership  of  it,  said  that  the  owner  was  Mr.  Mc- 
Connell, of  Ottawa.  Acting  upon  this  information,  Mr.  Smith, 
still  acting  for  the  plaintiffs,  purchased,  and  obtained  a conveyance 
from  Mr.  McConnell,  the  owner  of  the  paper  title,  and  entered 
into  possession  and  spent  a large  sum  of  money  in  mining  develop- 
ments and  plant,  without  the  slightest  objection  being  made  by 
the  defendant,  whose  only  excuse  is,  that  he  did  not  claim  the 
mining  rights  but  only  the  surface.  But  he  did  not  venture  to 
deny  that  he  had  referred  Mr.  Smith  to  Mr.  McConnell  as  the 
owner,  or  even  pretend  that  he  had  said  anything  to  Mr.  Smith 
about  having  an  interest  in  the  surface  or  otherwise  in  the  lands. 
There  are  in  these  circumstances  all  the  elements  of  an  estoppel, 
it  seems  to  me — in  addition  to  which  they  also  shed  light  upon 
the  question  of  whether  the  defendant  was  or  was  not  merely  a 
caretaker  of  the  property. 

Under  these  circumstances,  the  defendant’s  unrighteous 
attempt  to  claim  the  land  in  question  fails,  and  his  appeal  should 
be  dismissed  with  costs. 
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Meredith,  J.A.: — This  case  seems  to  me  to  be  plainly  and 
easily  determinable,  in  the  plaintiffs’  favour,  upon,  substantially, 
the  grounds  set  out  in  the  judgment  pronounced  at  the  trial. 

If  Lally’s  possession — whatever  may  have  been  the  character 
and  extent  of  it — were  that  of,  or  were  under,  the  real  owners,  he, 
of  course,  acquired  no  title  against  them,  by  length  of  such  pos- 
session. 

That  it  was  a possession  of  such  a character  seems  to  me  to 
have  been  very  well  proved  ; Lally’s  admissions,  in  writing, 
were,  indeed,  quite  enough  to  prove  it;  and  there  was  much 
more  evidence  of  the  fact  than  that  which  was  contained  in 
them. 

It  seems  to  me  to  be  quite  plain  that  throughout  the  many 
years  in  which  Lally  had  some  use,  and  some  sort  of  possession, 
of  the  land,  he  held  it  under,  and  for,  the  owners,  paying  the  taxes 
upon  it,  and  doing  the  “ road- work”  in  respect  in  it,  in  return 
for  the  benefit  which  he  derived  from  it. 
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The  fact  that  there  was  a writing,  in  the  form  of  a lease,  for  one 
year  only,  could  not,  and  did  not,  prevent  a possession,  of  the  like 
character,  either  before  or  after  that  year:  by  mutual  assent 
the  same  kind  of  relationship  between  them  was  continued  through- 
out; this  is  evidenced  not  only  by  Lally’s  several  assertions,  but 
also  by  the  fact  that  the  receipts  for  payment  of  the  taxes  by  him 
were,  on  several  occasions  at  least,  sent  by  him  to  Mr.  Cummins 
as  evidence  of  his  compliance  with  the  terms  under  which  he  was 
permitted  to  have  the  use  of  the  land,  as  well  as  by  other  circum- 
stances. Never,  until  recently,  after  a new  comer  had  appeared 
upon  the  scene,  was  there  any  claim  made,  or  any  act  done,  by 
Lally,  inconsistent  with  ownership  in  those  under  whom  the 
plaintiffs  have  title,  and  possession  by  him  under  or  for  them. 
His  own  property  comprised  the  other  half  of  the  lot  in  question, 
and  another  lot;  he  mortgaged  both  of  these  twice,  the  last 
time  in  1896,  without  any  attempt  to  include  the  land  in  question: 
and,  according  to  the  testimony  of  the  witness  Smith,  he  directed 
Smith  to  one  McConnell  as  the  owner  of  the  property,  with  a 
view  to  Smith  buying  it,  as  he  accordingly  did,  thus  creating  an 
estoppel  if  Lally  had  really  been  the  owner,  as  he  now  pretends. 

Two  points  respecting  only  the  power  of  the  plaintiffs  to  hold 
lands,  and  to  sue,  in  this  Province,  were  argued  here  at  some 
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length:  the  learned  trial  Judge  appears  to  have  declined  to  con- 
sider them,  because,  as  he  said,  they  were  not  raised  in  the  plead- 
ings. Neither  of  them  is  presented  in  the  reasons  for  this  appeal. 
If  given  effect  to,  the  result  would  be  only  a dismissal  of  this  action, 
to  be  followed  by  another,  properly  constituted,  and  recovery 
of  the  land  from  the  defendants  in  it;  therefore,  if  these  points 
should  have  been  pleaded,  and  were  not,  the  learned  trial  Judge 
was,  I think,  quite  right  in  ignoring  them : but,  if  the  defendants 
were  entitled  now  to  rely  upon  them,  it  seems  to  me  that,  in 
view  of  the  license  and  grant  from  the  Crown,  to  one  of  the  plain- 
tiffs. before  action  brought,  they  are  now  ineffectual. 

My  one  surprise,  in  this  appeal,  is  that,  out  of  so  weak  a case, 
Mr.  Moss  was  able  to  make  so  impressive  an  argument. 

I would  dismiss  the  appeal. 


Moss, 

dismissing 


C.J.O.,  Maclaken  and  Magee,  JJ.A.,  agreed  in 
the  appeal. 


[IN  THE  COURT  OF  APPEAL.] 


C.  A. 

1910 

June  27 

1911 


Ray  v.  Willson. 

Promissory  Note — Incomplete  Instrument — Delivery  to  Custodian  for  Speci- 
fic Purpose — Fraudulent  Filling  up  and  TJse  for  another  Purpose — 
Bills  of  Exchange  Act,  secs.  31,  32 — Indorsement  to  Banker — Note  not 
Discounted  nor  Negotiable — Holder  in  Due  Course — Estoppel — Rati- 
fication— Suspicion  of  Fraudulent  Holding — Duty  to  Inquire. 


The  plaintiffs  (private  bankers)  sued  upon  an  instrument  purporting  to 
be  a promissory  note,  dated  the  29th  June,  1908,  for  the  sum  of  $1,000, 
payable  on  demand  to  the  order  of  T.  The  signature  of  the  maker  was 
admitted  to  be  that  of  the  defendant,  and  the  instrument  appeared  to 
have  been  indorsed  in  blank  by  T.  It  came  to  the  plaintiffs’  hands  not 
earlier  than  May,  1909.  It  was  not  presented  for  payment  until  the 
11th  November,  1909.  It  was  said  that  before  it  came  to  the  plaintiffs’ 
hands  it  was  in  the  possession  of  a chartered  bank;  but  it  came  to  the 
plaintiffs’  possession  directly  from  T.  It  was  not  discounted  or  nego- 
tiated by  the  plaintiffs;  they  claimed  to  hold  it  as  security  for  $200  ad- 
vanced to  T.  and  as  collateral  security  for  a larger  debt  owing  to  them 
by  T.  The  instrument  was  given  by  the  defendant  to  T.,  who 
was  the  defendant’s  agent,  as  a blank  piece  of  paper  with  the  de- 
fendant’s signature  upon  it;  and,  according  to  the  evidence  of  the 
defendant,  was  to  be  filled  up  and  used  by  T.  for  a particular  purpose 
only,  and  not  until  receipt  of  further  instructions  from  the  defendant 
to  that  effect.  The  defendant  received  no  value  or  consideration 
for  it.  The  trial  Judge  (Clute,  J. ) found  that  the  defendant 
never  intended  or  authorised  the  paper  to  be  filled  up  as  a promissory 
note;  that  the  circumstances  never  arose  upon  which  only  T.  was  author- 
ised to  fill  it  up;  that  what  was  done  by  T.  was  without  authority  and 
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in  fraud  of  the  defendant;  and  that  the  paper  never  in  fact  by  the  de- 
fendant’s authority  became  a promissory  note: — - 

Held,  Meredith,  J.A.,  dissenting,  that  the  defendant  did  not  part  with 
the  paper  with  the  intention  that  it  should  then  be  converted  into  a 
promissory  note  by  T.;  it  was  delivered  to  T.  as  custodian  only,  because 
of  the  defendant’s  confidence  in  him  as  an  honest  man,  and  they  both 
understood  that  it  was  so  delivered  and  was  so  to  remain  unless  and 
until  the  defendant  should  change  his  intention  and  direct  that  it 
should  be  used  as  the  basis  of  a promissory  note;  and,  therefore,  the 
case  did  not  fall  within  secs.  31  and  32  of  the  Bills  of  Exchange  Act; 
and  the  plaintiffs  could  not  recover. 

Smith  v.  Prosser,  [1907]  2 K.B.  735,  followed. 

Held,  also,  Meredith,  J.A.,  dissenting,  that  there  was  nothing  in  the  de- 
fendant’s conduct  to  raise  any  ground  of  estoppel  so  far  as  the  plain- 
tiffs were  concerned;  nor  {per  Maclaren,  J.A. ) was  there  any  ratifica- 
tion by  the  defendant  of  T.’s  act  in  filling  up  and  issuing  the  paper  as 
a note. 

Held,  also,  per  Maclaren  and  Magee,  JJ.A.  (Meredith,  J.A.,  contra), 
that  the  further  finding  of  the  trial  Judge  that  the  plaintiffs  had  suspi- 
cions of  the  fraudulent  holding  of  T.  and  were  put  upon  inquiry,  was 
right. 

Judgment  of  Clute,  J.,  affirmed. 


C.  A. 
1910 

Bay 

v. 

Willson. 


Action  to  recover  $1,000  and  interest,  upon  an  instrument 
alleged  to  be  a promissory  note. 

June  15,  1910.  The  action  was  tried  before  Clute,  J.,  with- 
out a jury,  at  Port  Arthur. 

J.  E.  Swinburne , for  the  plaintiffs. 

H.  E.  Choppin,  for  the  defendant. 


June  27,  1910.  Clute,  J.: — This  action  is  brought  upon  an 
alleged  promissory  note  for  $1,000.  The  facts  are  somewhat 
peculiar,  and  raise  an  interesting  question  of  law. 

The  plaintiffs  carry  on  a private  banking  business  at  the 
city  of  Fort  William,  in  the  district  of  Thunder  Bay;  the  defen- 
dant resides  at  the  town  of  Newmarket,  in  the  county  of  York. 

The  defendant  had  purchased  certain  lands  in  Port  Arthur, 
upon  which  were  buildings  requiring  some  repairs,  which  he 
authorised  his  agent,  one  John  Thompson,  residing  at  Port 
Arthur,  to  make. 

The  defendant,  whose  evidence  was  taken  de  bene  esse,  states 
that  he  signed  the  note  in  blank  at  Port  Arthur,  some  two  or 
three  years  ago,  so  that,  in  case  he  had  not  the  money  to  send 
for  the  repairs,  he  gave  Thompson  liberty  to  use  one  of  the  blanks 
for  that  purpose.  Thompson  was  to  notify  him  as  to  what 
the  expense  was,  and  then,  if  he  had  not  the  money  to  send  him, 
Thompson  was  to  use  the  blank,  but  not  unless  the  defendant 
had  not  the  money.  Thompson  never,  in  fact,  notified  the  de- 
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fendant.  It  would  appear  that  the  repairs  were  never,  in  fact, 
made;  that  Thompson  never  used  the  money  nor  any  part  of 
it  for  the  repairs;  and  that  Thompson,  fraudulently  and  for 
his  own  purposes,  filled  out  the  note  for  $1,000,  and  put  it  up 
as  collateral  security  for  his  indebtedness  at  the  Union  Bank. 
Being  indebted  to  the  plaintiffs  in  some  $600,  and  being  pressed 
for  payment,  Thompson  offered  the  plaintiffs  that,  if  they  would 
pay  what  was  a small  amount  still  due  to  the  Union  Bank,  amount- 
ing to  $100,  they  could  take  the  note  as  collateral  security  for 
the  whole  of  their  debt,  as  well  as  the  $100  advanced  to  the 
Union  Bank.  This  was  done.  When  the  transfer  was  made 
was  wholly  uncertain.  The  plaintiff  Mr.  Jarvis  was  not  at  all 
clear  as  to  the  transaction,  or  when  the  note  was  received.  ^ It 
was  probably  in  May  of  1909. 

On  the  3rd  November,  1909,  the  plaintiffs  demanded  pay- 
ment, and  protested  the  note  on  the  11th  November,  1909.  The 
note  was  never  discounted,  either  at  the  Union  Bank  or  with 
the  plaintiffs,  but  in  each  case  was  held  as  collateral  security 
for  a debt  owing  by  Thompson.  The  defendant  never  received, 
directly  or  indirectly,  any  value  or  consideration  for  the  note. 

I find  as  a fact  that  the  defendant  never  intended  o:  author- 
ised the  paper  sued  on  to  be  filled  up  as  a promissory  note; 
that  the  circumstances  never  arose  upon  which  only  the  agent 
Thompson  was  authorised  to  fill  the  same  up;  and  that  what 
was  done  by  Thompson  was  without  authority  and  in  fraud  of 
the  defendant;  and  that  the  paper  sued  on  never  in  fact  by 
the  defendant’s  authority  became  a promissory  note. 

Upon  these  facts — upon  which  I entertain  no  doubt — 1 do 
not  think  the  plaintiffs  are  entitled  to  recover. 

Section  31  of  the  Bills  of  Exchange  Act  provides  that  where 
a simple  signature  on  a blank  paper  is  delivered  by  the  signer 
in  order  that  it  may  be  converted  into  a bill,  it  operates  as  a 
prima  facie  authority  to  fill  it  up  as  a complete  bill  for  any  amount, 
using  the  signature  for  that  of  the  drawer  or  acceptor,  or  an  in- 
dorser. Section  32  provides  that,  in  order  that  any  such  instru- 
ment when  completed  may  be  enforceable  against  any  person 
who  became  a party  thereto  prior  to  its  completion,  it  must  be 
filled  up  within  a reasonable  time  and  strictly  in  accordance 
with  the  authority  given:  provided  that  if  any  such  instrument, 
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after  completion,  is  negotiated  to  a holder  in  due  course,  it  shall 
be  valid  and  effectual  for  all  purposes  in  his  hands,  and  he  may 
enforce  it  as  if  it  had  been  filled  up  within  a reasonable  time 
and  strictly  in  accordance  with  the  authority  given.  Reasonable 
time  within  the  meaning  of  this  section  is  a question  of  fact. 

I think  the  present  case  falls  within  the  authority  of  Smith 
v.  Prosser , [1907]  2 K.B.  735;  that  the  defendant  handed  the 
blank  to  his  agent  as  custodian  only,  and  not  with  the  intention 
that  it  should  be  used  as  a negotiable  instrument;  namely,  that 
the  repairs  should  be  done,  and  that,  if  the  defendant  then  had 
not  the  money  to  transmit,  the  blank  might  be  filled  up. 

I do  not  think  there  is  any  estoppel,  as  in  Lloyd’s 
Bank  Limited  v.  Cooke,  [1907]  1 K.B.  794.  I refer 

to  the  language  of  Vaughan-Williams,  L.J.,  in  Smith 
v.  Prosser,  as  applicable  upon  that  point  to  the  present 
case:  “But  first  I desire  to  say  a word  as  to  the  principle 
on  which  the  person  signing  is  held  liable,  although  he 
did  not  intend  the  document  to  be  dealt  with  in  the  manner  in 
which  it  was  in  fact  dealt  with.  I take  it  that  the  mere  fact 
that  the  signer  of  a negotiable  instrument  has  been  negligent 
as  regards  the  care  taken  by  him  in  regard  to  a signed  paper 
never  renders  him  liable  to  be  estopped  from  shewing  the  condi- 
tions under  which  he  parted  with  its  possession,  unless  he  has 
so  dealt  with  the  instrument  or  given  such  instructions  with  re- 
gard to  it  as  raised  a duty  between  himself  and  the  commercial 
public.  Mere  negotiation  by  itself,  unless  it  raises  such  a duty, 
cannot  raise  an  estoppel;  though  it  may  be  true  to  say  that  where 
the  fraud  of  a third  party  has  caused  injury  to  one  of  two  innocent 
parties,  that  one  must  be  held  liable  whose  negligence  rendered 
the  fraud  possible.  In  that  sense  negligence  is  not  equivalent 
to  mere  carelessness  which  may  cause  harm,  but  it  is  negligence 
in  the  performance  of  a duty  to  the  person  who  sets  up  the  es- 
toppel:” [1907]  2 K.  B.  at  p.  745. 

He  refers  to  the  judgment  of  Bramwell,  L.J.,  in  Baxendale 
v.  Bennett  (1878),  3 Q.B.D.  525.  Lord  Bramwell  there 

says  (p.  530)  : “The  defendant  here  has  not  volun- 
tarily put  into  any  one’s  hands  the  means,  or 

part  of  the  means,  for  committing  a crime.  But  it 

is  said  that  he  has  done  so  through  negligence.  I confess  I 
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think  he  has  been  negligent;  that  is  to  say,  I think  if  he  had  had 
this  paper  from  a third  person,  as  a bailee  bound  to  keep  it  with 
ordinary  care,  he  would  not  have  done  so.  But  then  this  negligence 
is  not  the  proximate  or  effective  cause  of  the  fraud.  A crime 
was  necessary  for  its  completion.  Then  Bank  of  Ireland  v.  Evans’s 
Charities  (1855),  5 H.L.C.  389,  shews  under  such  circumstances 
there  is  no  estoppel. ” 

The  evidence  of  the  defendant  in  this  case  shews  him  to  be 
a most  simple-minded  man,  almost  in  his  dotage,  I should  say. 
The  very  fact  that  he  left  the  blank  in  the  hands  of  Thompson, 
as  he  did,  resting  entirely  upon  the  honesty  of  Thompson  to 
advise  him  as  to  the  expenses  for  repairs  and  the  money  required 
therefor,  and  that  then  only  the  blank  should  be  filled  up,  shews 
him  to  be  at  present  a man  of  very  little  business  capacity,  though 
it  is  said  that  in  his  younger  days  he  was  a very 
fair  business  man.  But  a double  crime  had  to  be 

committed  before  any  one  could  be  deceived:  the  note 
had  to  be  fraudulently  filled  up  and  fraudulently  ne- 
gotiated, and  it  was  these  criminal  acts  of  Thompson, 
and  not  the  negligence  of  the  defendant’s  trust  in  Thompson, 
that  were  the  proximate  cause  of  the  loss  suffered  by  the  plain- 
tiffs. 

Although  not  necessary  for  the  decision  in  this  case,  upon 
the  view  above  indicated,  I think  it  proper,  in  case  there  should 
be  an  appeal,  to  make  this  further  finding.  Thompson  had  been 
in  straitened  circumstances,  either  insolvent  or  on  the  eve  of 
insolvency,  for  some  time;  he  had  his  account  with  the  plain- 
tiffs, who  were  familiar  with  his  financial  circumstances  and 
standing.  From  their  intimate  knowledge  of  Thompson’s  affairs, 
I am  of  opinion  that  they  had  reason  to  suspect  and  did  gravely 
suspect  the  bona  fides  of  Thompson  as  the  holder  of  this  note. 
They  made  a very  small  advance  upon  receiving  it;  they  gave 
no  notice  to  the  defendant  that  they  held  it  as  collateral  until 
long  after  the  period  that  they  had  received  it.  The  result  of 
the  evidence  upon  my  mind  was  to  lead  me  to  the  conclusion  that 
the  plaintiffs,  having  a suspicion,  as  I find  they  had,  of  the  fraudu- 
lent holding  of  Thompson,  were  guilty  of  negligence  in  not  putting 
themselves  on  inquiry  as  to  the  validity  of  the  alleged  note. 

The  action  will  be  dismissed  with  costs. 
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The  plaintiffs  appealed  from  the  judgment  of  Clute,  J. 

January  19.  The  appeal  was  heard  by  Moss,  C.J.O.  Mao 
laren,  Meredith,  and  Magee,  JJ.A. 

J.  Bicknell  K.C.,  and  M.  Lockhart  Gordon,  for  the  plaintiffs. 
The  plaintiffs  have  two  main  lines  of  argument  on  which  they 
rely  in  the  case  at  bar.  (1)  The  conduct  of  the  defendant  in 
taking  no  steps  to  advise  the  plaintiffs  of  the  forgery  after  he 
received  notice  of  the  negotiation  of  the  note,  and  in  his  subse- 
quent dealings  with  Thompson,  amounted,  if  not  to  a technical 
estoppel,  at  all  events  to  a ratification  of  the  transaction:  Ewing 
v.  Dominion  Bank  (1904),  35  S.C.R.  133,  [1904]  A.C.  806.  (2) 
There  is  also  the  purely  legal  point  as  to  the  construction  of  secs. 
31  and  32  of  the  Bills  of  Exchange  Act.  It  is  submitted  that 
the  learned  trial  Judge  erred  in  treating  the  case  as  falling  within 
the  first  part  of  sec>  31,  and  that  the  note  in  question  falls  within 
the  last  part  of  the  section,  which  provides  that  “when  a bill 
is  wanting  in  any  material  particular,  the  person  in  possession 
of  it  has  a prima  facie  authority  to  fill  up  the  omission  in  any 
way  he  thinks  fit.”  The  instrument  was  not  a mere  signature 
upon  a blank  paper,  but  an  incomplete  note,  which  was  subse- 
quently filled  up  and  negotiated  in  such  circumstances  as  made 
it  “valid  and  effectual  for  all  purposes”  under  the  proviso  in 
sec.  32.  The  trial  Judge  relied  upon  Smith  v.  Prosser,  [1907] 
2 K.B.  735,  which  was  followed  in  our  own  Courts  in  Hubhert 
v.  Home  Bank  of  Canada  (1910),  20  O.L.R.  651,  in  which  this 
Court  refused  leave  to  appeal,  but  did  not  decide  the  point  at 
issue.  It  is  submitted  that  Smith  v.  Prosser  is  distinguishable 
from  the  present  case,  inasmuch  as  the  note  there  was  not  com- 
plete when  negotiated,  and  the  plaintiffs  at  the  time  of  negotia- 
tion had  notice  that  it  was  being  completed  in  pursuance  of  a 
limited  authority.  The  following  cases  were  also  referred  to: 
Union  Investment  Co.  v.  Wells  (1908),  39  S.C.R.  625;  Peters 
v.  Perras  (1909),  42  S.C.R.  244,  245. 

H.  E.  Choppin,  for  the  defendant,  argued  that  the  facts  of 
the  case  were  practically  identical  with  those  in  Smith  v.  Prosser; 
and,  unless  the  Court  was  prepared  to  overrule  that  decision, 
the  plaintiffs  must  fail.  They  can  stand  in  no  higher  position 
than  the  Union  Bank,  and  have  not  satisfied  the  onus  resting 
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upon  them  to  shew  that  the  bank  acquired  the  note  in  such 
circumstances  as  made  it  a valid  instrument  in  their  hands. 
As  to  the  alleged  estoppel  or  ratification,  it  is  clearly  shewn  by 
the  evidence  that  the  appellants  lost  no  remedy,  nor  was  their 
position  impaired  in  any  way  thereby;  and  Ewing  v.  Dominion 
Bank  has,  therefore,  no  application. 

Gordon,  in  reply. 

May  31.  Moss,  C.J.O.: — The  plaintiffs  sue  upon  an  instru- 
ment purporting  to  be  a promissory  note,  dated  the  20th  June, 
1908,  for  the  sum  of  $1,000,  payable  on  demand,  to  the  order 
of  John  Thompson,  at  the  Bank  of  Montreal  at  Port  Arthur. 
The  signature  is  admitted  to  be  that  of  the  defendant,  and 
the  instrument  appears  to  have  been  indorsed  in 

blank  by  Thompson.  It  is  not  clear  upon  the 
testimony  when  it  came  to  the  plaintiffs’  hands,  but 
it  was  not  earlier  than  May,  1909.  It  was  not  presented 
for  payment  until  the  11th  November,  1909.  It  was 
protested  for  non-payment,  and  notice  of  protest  was  mailed 
to  the  defendant  on  the  12th  November.  It  is  said  that  before 
it  came  to  the  plaintiffs’  hands  it  was  in  the  possession  of  the 
Union  Bank  of  Canada  at  Fort  William;  but  there  is  no  evidence 
properly  receivable  to  shew  the  circumstances  under  which  that 
bank  received  it,  or  how  or  when  it  was  parted  with  by  that 
bank.  It  came  to  the  plaintiffs’  possession  directly  from  Thomp- 
son, but  it  was  not  discounted  or  negotiated  by  them.  They 
claim  to  hold  it  as  collateral  to  a debt  owing  to  them  by  Thomp- 
son. The  testimony  on  this  branch  of  the  case  is  very  unsatis- 
factory. The  plaintiff  Jarvis,  who  appears  to  have  been  vouched 
for  by  his  co-plaintiff  as  the  member  of  the  firm  who  could  give 
full  information  with  regard  to  the  dealings  with  Thompson, 
was  unable  to  give  a clear  account  of  their  transactions,  and  the 
books  which  were  produced  afforded  little  light.  Thompson  was 
not  called  as  a witness,  and  it  was  said  that  he  had  left  Port 
Arthur,  but  it  did  not  appear  that  any  inquiries  had  been  made 
as  to  his  whereabouts.  It  appears  from  Jarvis’s  testimony  that, 
for  some  time  before  the  plaintiffs  received  the  note  in  question, 
Thompson’s  account  with  them  was  in  an  unsatisfactory  state; 
they  knew  he  was  in  financial  straits,  and  were  pressing  him 
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for  payment,  and  were  dubious  about  getting  their  money.  So 
that,  as  Jarvis  says,  when  Thompson  proposed  to  him  that  he 
should  pay  off  what  the  Union  Bank  held  the  note  for  ($100), 
and  that  his  firm  should  hold  the  note,  he  gladly  accepted  the  propo- 
sition with  a view  to  aiding  themselves,  for  he  knew  that  Thompson 
was  getting  into  deep  water.  He  says  that  he  handed  Thompson 
$100  to  pay  to  the  Union  Bank,  and  another  $100,  but  the  books 
do  not  appear  to  contain  a record  of  these  payments.  It  is 
conceded  that  the  defendant  received  no  value  or  consideration 
for  the  note  from  any  one. 

The  defendant  was  unable  to  be  present  at  the  trial,  and 
his  evidence  was  taken  de  bene  esse,  some  days  before,  at  his 
home  in  Newmarket.  No  doubt,  this  circumstance  accords  more 
freedom  to  an  appellate  tribunal  in  reviewing  the  findings  upon 
it  of  the  trial  Judge,  who  has  not  had  the  advantage  any  more 
than  the  appellate  Court  of  seeing  and  observing  the  conduct 
and  demeanour  of  the  deponent  while  under  examination.  But 
this  is  not  a case  of  a conflict  of  testimony  between  two  or  more 
opposing  witnesses.  The  defendant’s  testimony  is  uncontra- 
dicted, save  in  so  far  as  it  may  be  self-contradictory.  But,  even 
in  a case  where  there  is  conflict,  the  matter  is  not  precisely  in  the 
same  position  as  if  it  had  not  been  pronounced  upon  at  all. 
The  opinion  of  the  learned  trial  Judge,  and  the  inferences  he 
has  drawn,  must  be  taken  into  account. 

At  the  time  of  his  examination,  the  defendant  was  in  his  76th 
year,  and  his  memory  was  very  imperfect,  particularly  as  to 
dates  and  times.  But,  with  regard  to  most  of  the  salient  circum- 
stances connected  with  his  placing  his  signature  upon  the  paper 
which  is  now  produced  as  a promissory  note  signed  by  him, 
his  recollection  seemed  to  be  tolerably  clear.  Much  of  what  he 
related  is  unquestionably  true,  and  no  attempt  was  made  to 
cast  doubt  upon  it.  It  is  beyond  doubt  that  he,  while  residing, 
as  he  still  does,  in  Newmarket,  became  the  purchaser  of  certain 
properties  in  Port  Arthur  upon  the  advice  or  through  the  inter- 
vention of  Thompson.  His  primary  intention  was  to  remove 
from  Newmarket  to  Port  Arthur,  but  he  never  carried  it  out. 
There  were  buildings  on  some  of  the  lots,  and  the  defendant 
placed  the  care  of  the  properties  in  Thompson’s  hands,  with  in- 
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structions  to  cause  some  repairs,  that  appeared  to  be  necessary, 
to  be  made,  at  the  defendant’s  expense.  This  led  to  the  defen- 
dant placing  his  signature  upon  the  paper  in  question,  and  so 
far  there  is  no  dispute.  The  defendant’s  story  is  that  he  left 
it  to  Thompson  to  see  to  the  repairs  and  send  the  accounts  or 
bills  to  him,  and  if  he  had  the  money  he  would  send  it,  but,  in 
order  to  provide  for  the  possibility  of  his  not  being  able  to  send 
the  money,  he  signed  and  left  with  Thompson  some  blank  forms 
of  promissory  notes,  and  if,  upon  the  accounts  or  bills  being  sent 
to  the  defendant,  he  had  not  the  money,  then,  upon  being  advised 
to  that  effect,  Thompson  was  to  be  at  liberty  to  use  one  of  the 
blanks  for  the  purpose  of  raising  the  amount  required  to  meet 
the  accounts.  The  defendant  is  positive  that  Thompson  was 
not  to  use  them  except  for  that  purpose,  and  only  for  that  pur- 
pose when  directed  to  do  so  by  the  defendant.  And  the  proper 
conclusion  upon  the  evidence  is,  that  the  note  in  question  was 
filled  in  by  Thompson  and  used  for  his  own  purposes  contrary 
to  the  agreement  upon  which  it  was  placed  in  his  hands.  It 
was  given  to  him  as  a blank  piece  of  paper,  with  the  defendant’s 
signature  upon  it,  which  was  not  to  be  filled  in  or  used  except 
upon  receipt  of  further  instructions  from  the  defendant  to  that 
effect.  The  defendant  made  payment  in  money  of  all  accounts 
for  repairs  as  they  were  sent  to  him,  and  there  never  was  any 
occasion  to  make  use  of  the  paper.  Upon  these  facts,  the  learned 
trial  Judge,  if  he  believed  the  defendant’s  testimony,  might  very 
well  come  to  the  conclusion  that  he  did  as  to  the  defendant’s 
intention  in  signing  and  handing  the  paper  to  Thompson.  It 
is  evident  that  the  defendant  did  not  part  with  the  paper  with 
the  intention  that  it  should  then  be  converted  into  a promissory 
note  by  Thompson.  It  was  delivered  to  him  as  custodian  only, 
because  of  the  defendant’s  confidence  in  him  as  an  honest  man, 
and  they  both  understood  that  it  was  so  delivered  and  was  so 
to  remain  unless  and  until  the  defendant  should  change  his  in- 
tention and  direct  that  it  should,  as  said  by  Fletcher  Moulton, 
L.J.,  in  Smith  v.  Prosser , [1907]  2 K.B.  at  p.  752,  “be  used  as 
the  basis  of  a promissory  note.” 

There  appear  to  be  no  valid  reasons  for  concluding  that  the 
defendant  should  be  disbelieved.  No  doubt,  there  are  circum- 
stances open  to  question,  such  as  the  leaving  of  the  blank  papers 
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with  Thompson  without  any  special  reason  for  so  doing,  since 
he  was  to  forward  the  accounts  for  repairs  to  the  defendant; 
and  the  latter’s  action  or  non-action  when  he  learned  from  Thomp- 
son that  he  had  filled  up  and  used  the  paper.  But,  considering 
the  confidence  he  placed  in  Thompson,  and  that  he  felt  that 
the  mischief  had  been  done  and  believed  Thompson’s  assurances 
and  promises  with  regard  to  the  payment,  one  can  understand 
his  hoping  that  the  matter  would  be  made  right.  The  knowledge 
came  to  him  too  late  to  enable  him  to  avert  the  plaintiffs’  loss, 
and  they  were  not  prejudiced.  There  was  nothing  in  his  con- 
duct to  raise  any  ground  of  estoppel  so  far  as  the  plaintiffs  are 
concerned. 
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The  appeal  fails  and  should  be  dismissed. 

Maclaren,  J.A. : — This  is  a most  unsatisfactory  case.  The 
only  witnesses  examined  were  the  two  plaintiffs  and  the  defen- 
dant, each  on  his  own  behalf.  One  of  the  former  was  merely 
called  to  prove  formally  the  signature  of  the  payee  as  indorser. 
The  evidence  both  of  the  other  plaintiff  and  of  the  defendant 
is  self-contradictory  and  unsatisfactory;  and,  to  add  to  the  con- 
fusion, the  latter  was  examined  de  bene  esse,  at  his  Home  in  New- 
market, some  days  before  the  trial;  so  that  we  have  not  the  bene- 
fit of  the  observation  by  the  trial  Judge  of  the  defendant’s 
manner,  demeanour,  and  condition. 

The  trial  Judge  took  special  pains  to  get  at  the  real  facts  of 
the  case,  and  adjourned  the  trial  till  the  afternoon,  in  order 
that  the  books  of  the  plaintiffs,  who  are  private  bankers  at  Fort 
William,  might  be  produced.  He  found,  upon  the  evidence, 
that  the  defendant  had  signed  his  name  upon  a blank  promissory 
note  form,  and  had  delivered  it  to  one  John  Thompson,  not  that 
the  latter  should  convert  it  into  a note,  but  that  he  should  hold 
it  until  the  defendant,  in  case  he  had  not  money  to  pay  the  bills 
for  repairs  to  his  houses  in  Port  Arthur,  should  instruct  Thompson 
to  fill  it  up  for  the  amount  of  the  repairs,  and  discount  it;  but 
that  Thompson  had,  without  such  instructions,  fraudulently 
filled  it  up  for  $1,000,  payable  on  demand,  and  had  delivered  it 
to  the  Union  Bank  as  collateral  security  for  his  own  debt.  He 
further  found,  upon  the  evidence,  that  the  plaintiffs  were  not 
holders  in  due  course,  and  that,  when  they  took  the  notes,  they 
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had  reason  to  suspect,  and  did  gravely  suspect,  the  bona  fides 
of  Thompson;  and  he  consequently  dismissed  the  action. 

The  first  question  to  be  considered  is,  whether  this  case  falls 
within  sec.  31  of  the  Bills  of  Exchange  Act,  which  provides  that, 
“where  a simple  signature  on  a blank  form  is  delivered  by  the 
signer  in  order  that  it  may  be  converted  into  a bill,  it  operates 
as  a prima  facie  authority  to  fill  it  up  as  a complete  bill  for  any 
amount,”  etc 

The  only  evidence  on  this  point  is  the  testimony  of  the  de- 
fendant, who,  being  in  his  seventy-sixth  year,  and  having  been 
ill  for  a couple  of  years,  was  said  by  his  physician  to  be  unable 
to  go  to  the  trial  at  Port  Arthur.  He  had  formerly  been  a bailiff 
for  some  twelve  years.  Some  of  his  answers  are  bright  and 
intelligent;  others  have  no  connection  with  the  particular  ques- 
tion; and  his  memory  appears  to  have  been  particularly  defec- 
tive as  to  the  order  of  events  in  point  of  time. 

His  testimony,  so  far  as  material,  is  to  the  following  effect. 
Some  two  or  three  or  four  years  before  his  examination  (10th 
June,  1910),  he  went  up  to  Port  Arthur,  and,  through  his  friend 
Thompson,  bought  some  lots,  on  one  of  which  were  two  buildings. 
Thompson  was  to  get  needful  repairs  done,  and  send  the  bills 
to  him.  If  he  had  the  money,  he  was  to  send  it;  in  case  he 
should  not  have  the  money,  he  left  with  Thompson  some  blank 
printed  forms  of  notes,  signed,  but  with  nothing  more.  The 
bills  for  repairs  were  sent  to  him,  and  he  says  he  sent  the  money 
by  return  mail.  About  the  6th  November,  1909,  he  received 
a letter  from  the  plaintiffs,  dated  the  3rd  November,  1909,  stating 
that  they  held  a demand  note  of  his  in  favour  of  John  Thompson 
for  $1,000,  of  which  they  demanded  payment.  A few  days  later 
he  received  a notarial  notice  of  protest  of  the  note,  dated  the 
11th  November,  1909,  and,  shortly  after,  another  letter  from 
the  plaintiffs,  dated  the  16th  November,  1909,  threatening  suit 
if  the  note  was  not  paid.  He  did  not  answer  or  pay  attention 
to  any  of  these. 

From  admissions  made  to  the  defendant  by  Thompson,  who 
visited  Newmarket  shortly  after  these  notices  were  received  by 
the  defendant,  and  from  the  evidence  of  the  plaintiff  Jarvis, 
it  appears  that  Thompson  had  fraudulently  filled  up  one  of  the 
blank  notes,  for  $1,000,  payable  on  demand,  dated  the  20th  June, 
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1908,  to  himself  as  payee,  and  indorsed  and  gave  it  to  the  Union 
Bank  at  Fort  William  as  collateral  to  his  own  indebtedness 
there.  In  March,  1909,  he  opened  an  account  with  the  plain- 
tiffs, and,  soon  falling  behind,  was  being  pressed  for  payment. 
He  told  Jarvis  that  the  Union  Bank  held  a demand  note  of  the 
defendant’s  as  collateral  security  for  over  $100  due  by  him  (Thomp- 
son), and  were  pressing  him  for  payment.  Jarvis  agreed  to  ad- 
vance the  necessary  money,  and  Thompson  brought  the  note 
now  in  question  to  Jarvis,  and  gave  it  to  him  as  collateral  security 
for  his  then  indebtedness  of  $600  and  for  any  future  indebted- 
ness. 


C.  A. 
1911 

Ray 

v. 

Willson. 


Maclaren,  J.A. 


The  trial  Judge  held,  on  the  first  point,  that,  as  the  defen- 
dant had  delivered  the  note  to  Thompson  merely  as  a custodian, 
and  not  to  “be  converted  into  a note,”  sec.  31  of  the  Bills  of 
Exchange  Act  did  not  apply;  and,  on  the  authority  of  Smith 
v.  Prosser,  [1907]  2 K.B.  735,  he  dismissed  the  plaintiffs’  action. 

The  plaintiffs  did  not,  in  their  reasons  of  appeal  nor  in  the 
argument  before  us,  question  the  evidence  of  the  defendant  as 
to  the  terms  upon  which  the  note  was  delivered  to  Thompson, 
or  the  fact  that  he  had  fraudulently  filled  it  up  and  used  it  for 
his  own  purposes;  and  they  could  not  very  well  have  done  so. 
This  ground  was  fully  set  out  in  the  statement  of  defence,  and 
in  the  evidence  of  the  defendant,  taken,  as  above  stated,  some 
days  before  the  trial;  and  it  does  not  appear  that  the  plaintiffs 
took  any  steps  to  procure  the  evidence  of  Thompson,  at  the 
trial,  to  contradict  the  defendant,  nor  did  they  bring  any  other 
evidence  to  contradict  or  discredit  the  defendant  as  to  any  other 
portions  of  his  evidence  which  might  have  been  disproved,  if 
untrue.  While,  on  some  other  points,  the  memory  of  the  de- 
fendant did  not  serve  him,  yet  as  to  the  terms  of  the  delivery 
of  the  blank  notes  his  memory  was  quite  clear,  and  his  several 
answers,  repeated  both  in  his  examination-in-chief  and  his  cross- 
examination,  were  uniformly  consistent  and  emphatic  that 
Thompson  was  given  no  authority  to  fill  up  or  issue  the  note, 
unless  he,  the  defendant,  on  receipt  of  the  bills  for  the  repairs, 
should  not  have  the  money  to  pay  them,  and  should  so  inform 
Thompson — which  brings  the  case,  so  far  as  the  facts  and 
terms  of  delivery  are  concerned,  precisely  within  the  case  of 
Smith  v.  Prosser.  While  in  that  case  it  was  said  that  the  Act 
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did  not  apply  on  account  of  the  blank  promissory  note  form 
not  being  stamped,  t was  held  by  the  English  Court  of  Appeal 
that  the  Act  had  not,  in  this  respect,  altered  the  law;  and  it 
was  followed  in  our  own  Courts  in  Hubbert  v.  Home  Bank  of 
Canada,  20  O.L.R.  651,  where  the  facts  were  substantially  the 
same  as  in  the  present  case. 

By  sec.  39  of  the  Act,  every  contract  on  a bill  is  incomplete 
and  revocable  until  delivery  of  the  instrument  in  order  to  give 
effect  thereto.  In  Smith  v.  Prosser  the  Court  held  that  there 
had  been  no  delivery  to  give  effect  to  the  instrument,  but  that 
it  was  delivered  to  Telfer  as  a mere  custodian  until  he  should 
receive  further  instructions,  and  that  it  was  not  delivered  in 
order  that  it  might  be  converted  into  a bill,  so  that  sec.  31  would 
not  apply. 

In  the  reasons  of  appeal  and  before  us  it  was  contended  that 
Smith  v.  Prosser  was  not  in  point  because  the  instrument  there 
in  question  was  subject  to  what  is  our  sec.  32,  and  was  not  en- 
forceable because  not  filled  up  in  accordance  with  the  authority, 
and  because  Smith  was  not  a holder  in  due  course,  as  the  note 
was  not  complete  and  regular  when  first  shewn  to  him,  and  he 
had  notice  that  it  was  being  completed  pursuant  to  a limited 
authority.  This  is  quite  true,  but  the  action  was  not  dismissed 
on  that  account,  but  because  it  had  never  been  delivered  by 
Prosser  to  be  completed  as  a bill,  and  consequently  could  not 
become  a bill  binding  upon  him. 

It  is  argued  that  here  the  plaintiffs  can  recover  as  holders 
in  due  course  under  the  proviso  of  sec.  32,  that  “if  any  such  in- 
strument, after  completion,  is  negotiated  to  a holder  in  due  course, 
it  shall  be  valid  and  effectual  for  all  purposes  in  his  hands,  and 
he  may  enforce  it  as  if  it  had  been  filled  up  within  a reasonable 
time  and  strictly  in  accordance  with  the  authority  given.”  It 
will  be  observed  that  this  applies  only  “to  any  such  instrument,” 
that  is,  to  such  an  instrument  as  is  mentioned  in  sec.  31,  and  one 
which  has  been  “delivered  by  the  signer  in  order  that  it  may 
be  converted  into  a bill,”  and  does  not  apply  to  an  instrument 
like  this,  delivered  merely  to  be  held  by  a bailee  or  custodian 
until  further  instructions  are  received  from  the  signer.  It  is  not 
pretended  that  such  instructions  were  ever  given,  so  that  the 
instrument  never  became  a note  for  want  of  a proper  delivery. 
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It  was  also  argued  before  us  that  the  defendant  was  liable 
on  the  ground  of  ratification.  This  was  based  solely  on  the 
statement  in  the  defendant’s  evidence  that,  when  Thompson 
came  to  Newmarket  after  the  defendant  had  received  the  letter 
from  the  plaintiffs  and  the  notice  of  protest,  Thompson  informed 
the  defendant  that  he  had  filled  up  the  note  for  $1,000,  but  that 
he  had  paid  $600  on  it,  and  would  pay  the  balance.  The  de- 
fendant says  that  he  did  nothing  then,  as  there  was  nothing  he 
could  do.  This  falls  far  short  of  a ratification,  even  if  a forgery 
such  as  this  could  be  ratified. 


C.  A. 
1911 

Ray 

v. 

Willson. 

Maclaren,  J.A. 


Further,  it  was  contended  that  the  defendant  was  liable  on 
the  ground  of  estoppel,  for  not  notifying  the  plaintiffs  that  the 
note  was  a forgery  when  he  received  their  letter  of  the  3rd  Novem- 
ber, and  the  notice  of  protest  about  the  14th  November;  and 
Ewing  v.  Dominion  Bank , 35  S.C.R.  133,  and  [1904]  A.C. 
806,  is  cited  in  support.  This  case  is  not  at  all  in  point.  The 
defendant  would  receive  the  plaintiffs’  first  letter  about  the 
6th  November,  and,  if  he  had  replied  by  return  mail,  the  plaintiffs 
would  not  have  received  it  before  Thompson  made  the  assignment 
to  the  plaintiff  Jarvis  on  the  9th  November,  and  the  notice  of 
protest  came  only  a week  after  the  assignment.  The  plaintiffs, 
according  to  their  evidence  and  the  entries  in  their  books,  paid 
Thompson  nothing  after  the  18th  May,  and  closed  his  account 
on  the  30th  June,  months  before  the  defendant  received  any 
notice  or  became  aware  of  the  existence  of  the  note;  and  there 
is  no  evidence  or  suggestion  that  they  could  have  suffered  any 
loss  between  the  time  that  the  defendant  became  aware  of  the 
existence  of  the  note  and  the  time  of  their  bringing  the  action 
and  becoming  aware  of  the  defence  of  forgery;  so  that  there  is 
no  foundation  for  any  estoppel.  In  the  Ewing  case,  the  Dominion 
Bank  paid  out  $1,355  of  the  proceeds  of  the  forged  note,  which 
it  would  not  have  done  if  Ewing  had  advised  of  its  being  a forgery 
on  getting  the  notice  from  the  bank. 

The  plaintiffs  further  urge  that  they  should  succeed  as  having 
acquired  the  note  from  the  Union  Bank,  a holder,  they  say,  in 
due  course.  As  already  pointed  out,  it  is  only  an  instrument 
that  has  been  duly  delivered  to  be  converted  into  a note  that  is, 
by  the  proviso  of  sec.  32,  validated  as  a note;  but  there  is  a 
further  weakness  in  the  plaintiffs’  contention,  namely,  the  want 
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of  evidence  to  prove  the  fulfilment  of  any  of  the  necessary  con- 
ditions. Section  58  provides  that,  when  it  is  admitted  or  proved 
that  the  issue  of  a bill  is  affected  with  fraud  or  illegality,  the 
burden  of  proof  that  he  is  a holder  in  due  course  shall  be  upon 
the  holder,  unless  and  until  he  proves  that,  subsequent  to  the 
fraud  or  illegality,  value  in  good  faith  has  been  given  by  some 
other  holder  in  due  course.  Here,  admittedly,  there  was  fraud 
and  illegality  on  the  part  of  Thompson,  and  the  note  was  a forgery. 
It  became  necessary,  therefore,  to  prove  that  the  Union 
Bank  took  the  note  when  it  was  regular  and  com- 
plete on  its  face,  in  good  faith  and  for  value,  without 
notice  of  any  defect  in  the  title  of  Thompson:  sec.  56. 
The  onus  is  upon  the  plaintiffs  to  prove  each  of  the  foregoing 
facts  affirmatively;  until  they  do  so,  the  presumption  is  against 
them.  Now,  there  is  not  a tittle  of  evidence  as  to  when  or  how 
the  bank  acquired  the  note,  or  whether  it  was  complete  or  regular 
on  its  face  when  it  was  taken,  or  that  the  bank  gave  value  for 
it  in  good  faith,  or  that  the  bank  had  no  notice  of  the  defect  in 
Thompson’s  title.  The  only  evidence  on  any  of  these  points, 
if  it  can  be  called  evidence,  is,  that  Thompson  told  the  plaintiff 
Jarvis  that  the  bank  held  such  a note  as  collateral  security  to  his 
indebtedness  of  over  $100,  and  that,  when  Thompson  brought 
the  note  to  the  plaintiffs,  it  had  the  stamp  of  the  Union  Bank 
upon  its  face.  There  can  be  no  pretence  that  the  Union  Bank 
was  proved  to  have  been  a holder  in  due  course. 


But,  even  if  it  had  been  proved  that  the  Union  Bank  was 
a holder  in  due  course,  the  plaintiffs,  under  the  evidence  in  this 
case,  did  not  become  such  or  entitled  to  recover  anything  upon 
this  note.  The  learned  trial  Judge,  who  saw  the  plaintiffs  and 
heard  them  give  their  evidence  before  him  and  who  examined 
their  books  relating  to  the  transaction,  made  this  finding : “ Thomp- 
son had  been  in  straitened  circumstances,  either  insolvent  or  on 
the  eve  of  insolvency,  for  some  time;  he  had  his  account  with 
the  plaintiffs,  who  were  familiar  with  his  financial  circumstances 
and  standing.  From  their  intimate  knowledge  of  Thompson’s 
affairs,  I am  of  opinion  that  they  had  reason  to  suspect  and  did 
gravely  suspect  the  bona  fides  of  Thompson  as  the  holder  of 
this  note.  They  made  a very  small  advance  upon  receiving  it; 
they  gave  no  notice  to  the  defendant  that  they  held  it  as  col- 
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lateral  until  long  after  the  period  that  they  had  received  it. 
The  result  of  the  evidence  upon  my  mind  was  to  lead  me  to  the 
conclusion  that  the  plaintiffs,  having  a suspicion,  as  I find  they 
had,  of  the  fraudulent  holding  of  Thompson,  were  guilty  of 
negligence  in  not  putting  themselves  on  inquiry  as  to  the  validity 
of  the  alleged  note.” 


C.  A. 
1911 

Ray 

v. 

Willson. 

Maclaren,  J.  A. 


There  is  abundant  evidence  to  support  this  finding.  The 
note,  although  about  a year  old,  would  not  be  deemed  to  be  over- 
due, under  sec.  182,  solely  because  a reasonable  time  for  presenting 
it  had  elapsed ; but  it  is  a circumstance  that  may  be  taken  into 
account.  The  plaintiff  Jarvis,  as  stated  by  the  trial  Judge,  care- 
fully refrained  from  asking  Thompson  anything  about  the  note, 
although  he  admits  that  he  supposed  it  to  be  an  accommodation 
note.  Even  if  it  had  been  given  as  a collateral  security  at  the 
Union  Bank,  that  might  not  give  Thompson  the  right  to  put 
it  up  as  collateral  with  the  plaintiffs.  Again,  the  evidence  of 
Jarvis  as  to  his  acquisition  of  the  note  is  very  unsatisfactory. 
Before  his  books  were  brought  to  Court,  he  swore  that  he  paid 
the  Union  Bank  a little  over  $100,  and  gave  Thompson  another 
$100  when  he  got  the  note;  also  that  he  thought  he  got  the  note 
about  May;  but,  when  his  books  were  produced,  the  first  entry 
of  the  note  in  them  was  made  by  himself  on  the  1st  September. 
When  asked  to  point  out  the  entry  of  the  payment  to  the  Union 
Bank,  he  first  pointed  out  an  entry  of  a cheque  for  $105  under 
date  of  the  18th  May.  It  was  probably  because  he  saw  that  there 
was  not,  under  this  or  any  subsequent  date  until  the  account 
was  finally  closed  on  the  30th  June,  any  entry  of  the  $100  he 
said  he  had  advanced  to  Thompson  at  the  same  time,  that,  at 
the  very  close  of  his  examination,  he  took  this  back,  and  had  to 
confess  that  he  could  not  shew  the  actual  advance  in  his  books 
or  tell  the  actual  date.  An  examination  of  Thompson’s  full 
account  in  the  plaintiffs’  books,  from  the  time  it  was  opened  on 
the  11th  March  until  it  was  closed  on  the  30th  June,  fails  to  shew 
any  such  payment  as  the  two  alleged  payments  to  the  Union 
Bank  and  to  Thompson,  or  any  entry  that  would  cover  the  two 
payments.  In  the  early  part  of  his  examination  he  speaks  of 
paying  the  Union  Bank,  and  as  if  he  had  received  the  note  from 
the  bank.  At  the  close  of  h s examination,  in  his  very  last  answer, 
he  says  that  he  “remembered  the  circumstance  quite  clearly,” 
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and  that  it  was  Thompson  that  brought  him  the  note.  Add  to  all 
this  the  circumstance  that  the  defendant  had  been  examined  days 
before  the  trial,  and  had  given  his  version  of  the  origin  of  the 
note;  that,  so  far  as  appears,  the  plaintiffs  took  no  steps  to  get 
the  evidence  of  Thompson;  and ’that  they  produced  no  witness 
from  the  Union  Bank  or  elsewhere  to  prove  the  circumstances 
attending  the  acquisition  of  the  note  by  that  bank,  or  the  pay- 
ment by  the  plaintiffs,  which  the  latter  could  not  shew  from 
their  own  books — and  one  cannot  wonder  that  the  trial  Judge  was 
unable  to  find  that  the  plaintiffs  were  bond  fide  holders  of  the 
note,  or  believed  Thompson  to  have  been  such. 

As  I have  already  stated,  the  case  is  a very  unsatisfactory  one, 
especially  on  account  of  most  important  material  facts  not  being 
proved;  but  the  burden  of  proving  these  facts  was  almost  wholly 
on  the  plaintiffs,  and  they  should  bear  the  consequences.  I 
do  not  find  sufficient  to  lead  me  to  reverse  the  trial  Judge  on  any 
of  his  findings,  especially  as  to  those  where  he  had  the  witnesses 
before  him,  and  which  are  quite  sufficient,  standing  alone,  to 
support  his  judgment  dismissing  the  plaintiffs’  action. 

In  my  opinion,  the  appeal  should  be  dismissed. 


Magee,  J.  A.: — Although  the  evidence  of  tlie  defendant  is 
unsatisfactory,  in  that  he  gives  no  idea  of  the  expected  outlay 
for  repairs  or  his  actual  outlay,  and  only  says  that  he  paid  what- 
ever he  was  asked,  and  gives  no  explanation  why  he  signed  and 
left  with  his  agent  so  many  as  three  or  four  blank  notes,  or  indeed 
any  at  all,  considering  that  he  had  to  be  communicated  with 
before  they  were  used,  and  therefore  could  as  easily  have  sent 
a note  when  required,  yet  he  is  uncontradicted;  and  I cannot 
say  that  the  learned  trial  Judge,  to  whom  his  depositions  were 
read,  was  wrong  in  giving  credit  to  his  statement  that  the  signed 
papers  were  not  to  be  used  until  his  agent  Thompson  had  written 
him,  and  then  only  if  he  (the  defendant)  had  not  the  money  to 
pay  for  the  repairs.  This  brings  the  case  within  the  principle 
upon  which  Smith  v.  Prosser , [1907]  2 K.B.  735,  was  decided, 
that  the  blank  form  was  deposited  with  the  agent  as  custodian 
only,  and  was  not  to  be  filled  up  as  a promissory  note  till  further 
instructions  from  the  defendant,  who,  therefore,  had  never  had, 
nor  been  understood  by  the  agent  to  have,  expressed  or  formed 
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an  actual  intention  that  the  signed  paper  should  be  filled  up  or 
used  as  a negotiable  instrument.  It  is  true  that  in  that  case 
the  plaintiff,  before  he  took  the  note,  knew  that  it  had  been 
signed  in  blank  and  was  being  filled  up  by  the  agent,  whose 
authority  depended  on  a written  document,  which  gave  him  alone 
no  such  authority;  and  that,  in  the  opinion  of  at  least  one  of 
the  Judges,  was  fatal  to  the  plaintiff.  But  the  decision  went 
upon  the  broader  principle  already  referred  to,  within  which 
this  case  is  brought  by  the  facts  in  evidence. 

Then  there  is  nothing  in  the  subsequent  conduct  of  the  de- 
fendant to  create  liability.  He  had  left  the  blank  signed  notes 
with  his  agent,  Thompson,  in  1907  or  1908.  He  heard  nothing 
of  any  of  them  having  been  used  until  he  received  the  plaintiffs’ 
letter  of  the  3rd  November,  1909,  demanding  payment  of  the 
note  for  $1,000  here  sued  upon,  and  which  bears  date  the  20th 
June,  1908,  and  was  payable  on  demand.  Within  a few  days 
after  his  getting  that  letter,  Thompson  came  to  him  and  con- 
fessed that  he  had  filled  up  and  issued  the  note,  but  asserted 
that  he  had  paid  $600  on  it.  The  defendant  took  no  steps,  and, 
indeed,  had  no  time  to  take  any  steps,  after  getting  this  explana- 
tion, before  Thompson,  on  the  9th  November,  1909,  made  an 
assignment  of  all  his  estate  to  the  plaintiff  Jarvis  for  the  benefit 
of  his  creditors.  This  action  was  brought  on  the  4th  December, 
1909.  The  plaintiffs  have  in  no  way  been  prejudiced  by  the 
inaction  of  the  defendant  so  as  to  create  any  estoppel,  and  the 
evidence  would  fall  far  short  of  shewing  anything  in  the  nature 
of  a ratification  or  adoption. 

The  plaintiffs  claim  to  have  acquired  the  note  before  Novem- 
ber, 1909,  but  are  singularly  uncertain  as  to  the  time  or  circum- 
stances between  May  and  August.  They  cannot  point  to  any 
advance  made  at  the  time.  They  assert  that  it  was  then  held 
by  the  Union  Bank  as  security  for  about  $100  owing  by  Thomp- 
son. But  there  is  no  actual  proof  of  this,  and  at  best  it  would 
seem  that  he  himself  paid  the  Union  Bank  out  of  money  which 
the  plaintiffs  advanced  him  for  the  purpose,  and  brought  the 
note  to  the  plaintiffs.  There  is  no  positive  proof  of  any  advance 
upon  it  by  the  Union  Bank,  and  it  only  bears  the  stamp  of  that 
bank  having  the  letters  “B.C.,”  indicating  apparently  “Bill  for 
Collection.”  Taking  the  transaction,  however,  as  Mr.  Jarvis 


0.  A. 
1911 

Ray 

v. 

Willson. 

•Magee,  J.A. 


140 


ONTARIO  LAW  REPORTS. 


C.  A. 
1911 

Ray 

v. 

Willson. 

Magee,  J.A. 


[VOL. 


states  it,  and  Scrutinising  closely  the  character  of  Thompson’s 
account  and  dealings  with  the  plaintiffs  in  and  after  May,  1909, 
I would  conclude,  with  the  learned  trial  Judge,  that  the  plain- 
tiffs “had  reason  to  suspect  and  did  gravely  suspect  the  bona 
fides  of  Thompson  as  the  holder  of  the  note,”  stale  as  it  then  was, 
and  which  they  abstained  from  notifying  the  defendant  of  till 
November.  It  is,  however,  unnecessary  to  consider  that  branch 
of  the  case  further,  as  the  document  never  actually  became  a 
negotiable  instrument. 


Meredith,  J.  A.  (dissenting): — This  is  a case  of  very  con- 
siderable consequence,  not  only  as  affecting  the  parties  to  it,  but 
also  the  mercantile  community  generally;  and  also  a case  pre- 
senting, in  some  respects,  considerable  difficulty. 

It  was  tried  without  a jury,  and,  as  the  defendant  did  not 
appear  at  the  trial,  but  had  his  own  evidence  taken  by  way  of 
a commission,  the  learned  trial  Judge  was  in  no  better  position 
than,  perhaps  hardly  as  favourable  a position  as,  we  now  occupy, 
for  reaching  a right  conclusion  upon  the  first  question  of  fact 
dealt  with  at  the  trial,  and  there  is  no  reason  why  his  finding  should 
have  the  great  weight  usually  attached  to  a finding  by  him  or 
those  who  have  had  the  benefit  of  hearing  and  seeing  the  witnesses, 
in  cases  in  which  a good  deal  depends  upon  the  credit  which 
ought  to  be  given  to  any  particular  witness  or  witnesses  when 
there  is  a conflict  of  testimony. 

I am  unable  to  agree  with  the  trial  Judge  in  all  of  his  findings 
upon  this  question. 

The  action  was  brought  upon  a promissory  note  alleged  to 
have  been  made  by  the  defendant  to  one  Thompson,  and  by 
him  transferred  to  the  Union  Bank  of  Canada,  and  by  them 
to  the  plaintiffs. 

The  plaintiffs’  case  was  established  by  proof  of  the  defen- 
dant’s signature  to  the  note  and  of  the  transferences  alleged: 
see  sec.  31  of  the  Bills  of  Exchange  Act. 

The  defence  then  sought  to  defeat  the  claim  upon  the  defen- 
dant’s depositions,  taken,  as  I have  before  mentioned,  by  way 
of  a commission. 

The  story  set  out  in  them  is:  that,  through  Thompson,  the 
defendant  had  purchased,  for  the  purpose  of  investment  or 


XXIV.] 


ONTARIO  LAW  REPORTS. 


141 


speculation,  some  lands  and  houses  in  Port  Arthur,  the  defendant 
being  a resident  of  Newmarket,  but  at  the  time  having  the 
intention,  which  he  never  carried  out,  of  moving  to  Port  Arthur 
and  residing  there:  that  Thompson  was  to  have  some  work 
done  upon  the  houses;  and  that  the  note  in  question  was  signed 
“in  blank”  and  then  given  to  Thompson,  so  that  Thompson 
might  use  it  to  raise  money  for  that  purpose,  but  that  it  was 
not  to  be  used  until  Thompson  had  first  notified  the  defendant 
of  the  amount  required,  when,  if  the  defendant  had  the  money, 
he  would  send  it  to  Thompson;  but,  if  he  had  it  not,  the  note 
was  to  be  used. 

The  defendant  is  evidently  a man  of  very  considerable  intelli- 
gence, and  had  at  one  time  been  a bailiff  of  a Division  Court; 
but.  he  is  now  very  old,  and  very  distrustful  of  his  own  memory, 
as,  the  whole  evidence  shews,  he  might  very  well  be. 

The  transaction,  he  said,  took  place  two  or  three  years  before 
the  time  when  his  evidence  was  given;  and  no  occasion  ever 
arose  justifying  the  use  of  the  note  by  Thompson;  but  that, 
some  time  after  Thompson  had  made  use  of  it,  he  became  aware 
of  the  fact  through  Thompson,  who  came  down  to  Newmarket 
to  see  him,  and  that,  upon  Thompson  informing  him  that  he 
had  paid  into  the  bank  $600,  and  would  pay  the  other  $400, 
he  was  willing  that  the  note  should  remain  as  it  was — as  if 
properly  issued  and  valid— and,  indeed,  made  a loan  to  Thompson 
of  money  upon  a chattel  mortgage;  but  gave  the  plaintiffs  no 
information  as  to  the  facts,  nor  in  any  way  repudiated  the  note, 
though  he  had  received  a letter  from  them,  a short  time  before, 
informing  him  that  they  held  the  note  and  demanding  payment, 
and  although  he  had,  soon  after  that,  also  received  a notice  of 
protest  of  the  note. 

It  is,  I think,  much  to  be  regretted  that  no  attempt  seems 
to  have  been  made  to  procure  the  testimony  of  Thompson,  or 
to  shew,  in  any  way,  just  what  the  transactions  between  them 
were,  and  how  the  accounts  between  them  stood  from  time  to 
time,  as  well  as  how  they  really  stand  now:  much  more  light, 
I have  no  doubt,  could  have  been  thrown  upon  the  real  facts  of 
the  case. 

But,  as  the  evidence  now  stands,  it  must,  I think,  be  found, 
that  the  note  was  filled  in  and  used  by  Thompson  for  his  own 
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purposes,  in  violation  of  the  agreement,  or  arrangement,  under 
which  it  was  signed  and  given  to  him,  in  blank,  by  the  defen- 
dant; but  I cannot  find,  and  I am  quite  unable  to  perceive  how 
it  could  reasonably  be  found,  that  one  of  the  terms  of  that  agree- 
ment, or  arrangement,  was  that  the  note  was  not  to  be  used 
until  the  defendant  had  first  been  communicated  with  and  had, 
in  effect,  given  a second  authorisation.  He  and  Thompson  were 
both  intelligent  men,  capable  business  men;  yet,  if  they  had  been 
children,  it  is  hardly  conceivable  that  they  could  have  made  any 
such  senseless  arrangement.  If  nothing  was  to  be  done  in  the 
way  of  raising  money  until  the  defendant  had  first  been  communi- 
cated with,  and,  being  unable  to  pay  the  amount  required,  had 
again  communicated  with  Thompson  authorising  the  use  of  the 
note,  what  possible  object  could  there  be  in  doing  so  dangerous 
a thing  as  signing  a note  in  blank,  even  if  Thompson  had  been 
the  most  honest  of  men?  Why  not  give  the  note  for  the  actual 
amount  required  when  informed  of  it,  if  not  able  then  to  pay 
it?  These  questions,  or  something  like  them,  were  asked,  upon 
the  defendant’s  examination  on  the  commission,  and  he  was, 
of  course,  unable  to  give  any  sort  of  a satisfactory  answer  to 
them. 

If  the  defendant  were  something  like  an  imbecile,  it  might 
be  suggested  that  it  was  part  of  a scheme  on  Thompson’s  part 
to  get  the  writing  so  that  he  might  use  it  improperly  for  his  own 
benefit;  but  that  is  out  of  the  question;  the  defendant  is  yet 
very  far  removed  from  being  anything  like  an  imbecile;  Thomp- 
son was  apparently  connected  with  him  through  his,  the  de- 
fendant’s, wife;  and  seems  to  have  been,  until  adversity  and 
the  temptation  became  too  much  for  him,  really  a friend  of  the 
defendant  and  an  honest  man;  and  as  Thompson,  so  far  as  the 
evidence  shews,  did  not  make  use  of  the  note  until  possibly  more 
than  two  years  after  he  got  it,  a contemptible  fraud  to  obtain 
the  blank  note,  on  his  part,  is  quite  out  of  the  question.  The 
note  is  dated  the  20th  June,  1908;  this  action  was  begun  on  the 
4th  December,  1909;  and  the  defendant’s  evidence  given  on 
the  10th  June,  1910. 

It  may,  in  the  result,  make  no  great  difference;  but  the  facts 
ought  truly  to  be  found;  and  it  seems  to  me  to  be  demonstrated 
that  the  defendant  has  not  proved  that  the  note  was  not  to  be 
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used  without  his  further  assent  and  his  inability  to  pay  the  amount 
required  after  being  informed  of  it. 

In  regard  to  the  other  finding  of  the  trial  Judge,  his  judg- 
ment is  in  no  way  based  upon  it;  he,  himself,  says  that  “it  is 
not  necessary  for  the  decision  of  the  case,”  in  the  view  he  has 
taken  of  it;  but  that,  in  view  of  an  appeal,  he  thought  it  better 
to  make  a further  finding;  and  then  proceeds  to  find  that  the 
plaintiffs  “had  reason  to  suspect  and  did  gravely  suspect  the 
bona  fides  of  Thompson  as  the  holder  of  the  note.” 

I am  quite  unable  to  find  anything  in  the  evidence  to  support 
any  such  finding,  or  to  impute  bad  faith  to  the  plaintiffs  in  any 
manner.  Thompson  was  owing  them,  and  not  making  his  pay- 
ments; he  was,  as  the  plaintiffs  knew,  connected  by  marriage 
with  the  defendant,  and  had  the  management  of  all  his  business 
affairs  in  Port  Arthur;  and  there  is  nothing  to  shew  that  up  to 
this  time  there  was  any  ground  for  imputing  dishonesty  to  him 
in  any  way;  indeed,  after  that  the  plaintiff  shewed  his  confidence 
in  him  in  the  manner  I have  already  mentioned.  The  note  was 
held  by  the  Union  Bank  as  security  for  about  $100.  Thompson’s 
proposition,  when  pressed  for  payment,  was  that  the  plaintiffs 
should  pay  the  Union  Bank  off  and  take  the  note;  a thing  which 
they,  very  naturally,  were  glad  to  do,  and  to  renew  Thompson’s 
credit  on  account  of  it,  which  they  did:  see  London  Joint  Stock 
Bank  v.  Simmons,  [1892]  A.C.  201,  208. 

I cannot  find  any  evidence  of  even  any  negligence  on 
the  plaintiffs’  part,  and  “a  thing  is  deemed  to  be  done  in  good 
faith,  within  the  meaning  of  this  Act,  where  it  is  in  fact  done 
honestly  whether  it  is  done  negligently  or  not:”  sec.  3 of  the 
Bills  of  Exchange  Act,  R.S.C.  1906,  ch.  119. 

It  is  not  necessary  that  any  intentional  untruth  should  be 
attributed  to  the  defendant,  and  I have  no  intention  of  doing 
so;  it  is  quite  enough,  taking  him  at  his  own  estimation  of  him- 
self, as  one  in  whom  the  light  of  memory  has  become  greatly 
dimmed;  and,  remembering  that,  and  remembering  also  the 
natural  inclination  of  the  mind  to  grow  to  believe  that  to  be  true 
which,  if  it  were  true,  would  greatly  benefit  the  believer;  and 
observing  how  closely  the  facts  are  endeavoured  to  be  brought 
to  those  of  the  case  Smith  v.  Prosser,  a recent  case  quite  familiar 
to  the  legal  profession  at  large,  and  so  much  relied  upon  in  this 
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case,  to  feel  quite  sure  that,  at  least,  the  extraordinary  story 
as  to  an  arrangement  that  the  note  was  not  to  be  used  until 
the  defendant  had  been  communicated  with,  and,  not  having 
the  money  required,  had  authorised  its  use  then,  is  not  founded 
in  fact.  Nor  can  I think  it  right,  merely  because  it  is  a hard 
case,  to  press  myself  to  credit  the  greatly  memory-weakened 
defendant  in  all  things  that  make  for  his  advantage,  and  to  do 
the  opposite  towards  the  plaintiffs,  whose  integrity  and  memory 
as  reputable  bankers  ought  not  to  be  impugned,  because  they 
are  the  better  able  to  bear  the  loss. 

There  were  differences  in  the  facts  of  the  case  Smith  v.  Prosser, 
which  it  was  impossible,  however  much  one  might  try,  to  dupli- 
cate in  this  case:  the  distance  between  England  and  South 
Africa  in  miles  and  time  made  an  arrangement  such  as  that  alleged 
in  both  cases  not  unreasonable  in  the  one,  whilst  useless  and 
absurd  in  the  other.  Circumstances  might  have  arisen  in  the 
case  of  Smith  v.  Prosser  requiring  that  the  blank  notes,  signed 
as  they  were,  might  be  needed  much  sooner  than  they  could  be 
sent  by  mail,  and  might  be  used  upon  receipt  of  a telegram 
authorising  it,  a matter  of,  possibly,  a few  minutes  only:  in  this 
case  no  sort  of  reason  has  been  suggested  of  any  need  for  leaving 
the  signed  blank  note  with  Thompson  if  it  were  to  be  used  only 
as  the  defendant  now  says;  no  emergency  was  possible. 

But,  accepting  the  defendant’s  story  in  its  entirety,  he  inten- 
tionally and  deliberately  signed  that  which  he  knew  was  a form 
of  a promissory  note,  and  intentionally  and  deliberately  put  it 
in  the  power  of  Thompson  to  fill  it  up  as  he,  Thompson,  saw 
fit,  and  to  deal  with  it  when  so  filled  up  as  the  promissory  note 
of  the  defendant.  If  he  considered  a note  so  made  a valid  one, 
then  he  knew  that  he  was  making  himself  liable  upon  it;  whilst, 
if  he  thought  it  would  be  invalid,  then  he  knew,  not  only  that 
he  was  putting  it  in  the  power  of  Thompson  to  perpetrate  a fraud 
in  his  name  and  on  his  credit,  but  that  he  was  also  putting  in 
Thompson’s  way  a strong  temptation  to  commit  such  a fraud. 

That  the  defendant  gave  the  paper  so  signed  in  order  that 
it  might  be  converted  into  a promissory  note  or  a bill  of  exchange, 
I can  have  no  manner  of  doubt.  If  not,  why  sign  it?  What 
purpose  could  there  be  in  signing  it  unless  it  was  that  not  only 
should  it  be  filled  in  as  such  a note  or  bill  and  so  converted  into 
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a bill  or  note,  but  also  that  it  should  be  negotiated  as  such.  The 
purpose  was  the  same — that  it  might  be  turned  into  a valid  note 
or  bill — whether  that  was  to  be  done  in  any  event  or  only  in 
a certain  event  or  for  a certain  purpose. 

If  the  act  is  to  be  controlled  by  one  term,  or  condition,  directly 
at  variance  with  that  which  the  act  itself  denotes — to  all  who 
are  not  made  aware  of  the  term  or  condition — then  why  not 
by  any  term  or  condition:  why  is  not  the  person  intrusted  with 
the  paper  a mere  custodian  until  the  term  or  condition  is  ful- 
filled, whatever  it  may  be?  And,  if  the  act  is  to  be  so  controlled, 
what  certainty  can  there  be  in  mercantile  transactions  in  bills 
and  notes? 

Apart  from  the  provisions  of  these  bills  of  exchange  enact- 
ments, I would  have  thought  the  defendant  liable  in  this  action 
on  the  ground  of  estoppel.  He  deliberately  and  intentionally 
put  it  in  the  power  of  Thompson  to  shew  to  any  one — that  which 
was  done  in  this  case — an  assertion  in  writing  over  his  own  signa- 
ture that  he  owed  Thompson  the  amount  of  the  note  and  would 
pay  it  to  the  order  of  Thompson,  on  demand;  upon  that  repre- 
sentation the  Union  Bank  became  holders  in  due  course  of  the 
note,  and  subsequently,  in  due  course,  it  was  transferred  to  the 
plaintiffs.  If  the  defendant  had  said  in  fact  verbally  that  which 
the  writing  stated,  would  he  not  be  estopped;  and  is  he  any  the 
less  so  because  it  is  in  writing  through  his  deliberate  and  inten- 
tional act? 

Again,  liability  in  such  cases  as  this  is  put  frequently — and 
it  may,  perhaps,  be  said  very  generally  in  the  Courts  of  the 
United  States  of  America — on  the  well-known  principle  that 
where  one  of  two  innocent  persons  must  suffer  from  the  fraud 
of  a third  person,  the  loss  ought  to  fall  upon  him  who  enabled 
such  person  to  commit  the  fraud  : see  London  and  South 
Western  Bank  v.  Wentworth  (1880),  5 Ex.D.  96;  and  in  that  net 
the  defendant  is,  I think,  encompassed. 

The  law  upon  the  subject  as  it  was  shortly  before  the  passing 
of  the  Bills  of  Exchange  Act,  1882,  is  thus  enunciated  by  Cockburn, 
C.J.,  in  the  case  of  Watson  v.  Russell  (1862),  3 B. 

& S.  34,  38  : “I  consider  the  law  to  be  now  quite 
settled  that  if  a person  puts  his  name  to  a paper, 
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which  either  is,  or  by  being  filled  up  or  indorsed  may 
be  converted  into,  a negotiable  security,  and  allows  such  paper 
to  get  into  the  hands  of  another  person,  who  transfers  the  same 
to  a holder,  for  consideration  and  without  notice,  such  party 
is  liable  to  such  bond  fide  holder,  however  fraudulent,  or  even 
felonious,  as  against  him,  the  transfer  of  the  security  may  have 
been.” 

Again,  in  the  case  of  Swan  v.  North  British  Australasian  Co. 
(1863),  2 H.  & C.  175,  189,  the  same  learned  Judge 

said:  “The  rule  relating  to  negotiable  instruments  stands 
on  peculiar  grounds.  The  law  relating  to  these  in- 
struments is  part  of  the  law  merchant,  which,  in  order 
that  the  negotiability  of  such  instruments,  which  is  of  the  very 
essence  of  their  commercial  utility,  shall  not  be  impaired,  estab- 
lishes that  if  a man  once  puts  his  name  to  such  an  instrument, 
he  shall  be  liable  to  a bond  fide  owner  without  notice,  in  respect 
of  what  may  be  added  to  give  effect  or  negotiability  to  the  instru- 
ment, notwithstanding  this  may  be  done  in  the  absence 
of  authority,  or  even  for  the  purposes  of  fraud.” 

Another  well-settled  rule  of  law  is,  that  a person  taking  an 
instrument,  transferable  by  delivery,  in  good  faith  and  for  value, 
obtains  a good  title,  even  if  he  take  from  one  who  has  no  title: 
see  London  Joint  Stock  Bank  v.  Simmons , [1892]  A.C.  201;  a 
rule  which  necessitates  great  care  in  the  making  and  keeping  of 
such  documents,  and,  I should  think,  greater  care  of  incom- 
plete instruments  which  can  be  completed  in  that  form,  or, 
indeed,  in  any  form  of  a negotiable  instrument. 

And  a third  well-settled  rule  is,  that  a person  induced  to 
sign  a bill  under  the  fraudulent  representation  that  it  was  a writing 
of  a different  character,  if  not  guilty  of  negligence  in  so  signing, 
is  not  liable  upon  the  bill  even  to  a bond  fide  holder  for  value: 
Foster  v.  MacKinnon  (1869),  L.R.  4 C. P.  704.  In  delivering  the  judg- 
ment of  the  Court,  in  that  case,  Byles,  J.,  made  these  pertinent 
statements:  “These  cases  apply  to  deeds;  but  the  principle 
is  equally  applicable  to  other  written  contracts.  Nevertheless, 
this  principle,  when  applied  to  negotiable  instruments,  must  be 
and  is  limited  in  its  application.  The  instruments  are  not  only 
assignable,  but  they  form  part  of  the  currency  of  the  country. 
A qualification  of  the * general  rule  is  necessary  to  protect  inno- 
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cent  transferrees  for  value.  If,  therefore,  a man  write  his  name 
across  the  back  of  a blank  bill-stamp,  and  part  with  it,  and  the 
paper  is  afterwards  improperly  filled  up,  he  is  liable  as  indorser. 
If  he  write  it  across  the  face  'of  the  bill,  he  is  liable  as  ac- 
ceptor, when  the  instrument  has  once  passed  into  the  hands  of 
an  innocent  indorsee  for  value  before  maturity,  and  liable  to 
the  extent  of  any  sum  the  stamp  will  cover.”  And  again:  “It 
was  not  his  design,  and,  if  he  were  guilty  of  no  negligence,  it 
was  not  even  his  fault,  that  the  instrument  he  signed  turned 
out  to  be  a bill  of  exchange.  It  was  as  if  he  had  written  his 
name  on  a sheet  of  paper  for  the  purpose  of  franking  a letter, 
or  in  a lady’s  album,  or  on  an  order  for  admission  to  the  Temple 
Church,  or  on  the  fly-leaf  of  a book,  and  there  had  already  been, 
without  his  knowledge,  a bill  of  exchange  or  a promissory  note 
payable  to  order  inscribed  on  the  other  side  of  the  paper.”  This 
was  before  the  passing  of  the  Act. 

In  the  case  of  Awde  v.  Dixon  (l85l),  6 Ex.  869,  the  bill 
was  taken  by  the  plaintiff  in  its  incomplete  state;  and  in  Leaf 
v.  Gibbs  (1830)  ,4C.  &P.  466,  with  a knowledge  of  its  infirmity.  In 
Baxendale  v.  Bennett,  3 Q.B.D.  525,  the  bill  was  not  delivered 
to  any  one,  but  was  stolen  from  the  defendant’s  writing  table  in 
his  chambers.  In  these  actions,  as  one  might  well  expect,  the 
plaintiffs  failed. 

The  case  of  Scholfield  v.  Londesborough,  [1896]  A.C.  514,  was 
one  of  a bill  feloniously  altered  after  acceptance,  in  which  it 
was  held  that  the  acceptor  was  not  liable  on  the  ground  of  negli- 
gence. It  affords  no  assistance  in  this  case.  The  case  of  Foster 
V.  MacKinnon,  to  which  I have  referred,  as  well  as  the  very 
recent  case  of  Carlisle  and  Cumberland  Banking  Co.  v.  Bragg, 
[1911]  1 K.B.  489,  shews  that  in  such  a case  as  this  the  defendant 
could  rightly  be  held  liable  on  the  grounds  of  negligence;  and 
the  last-named  case  was  decided  by  the  same  Court  of  Appeal 
as  that  which  decided  the  case  of  Smith  v.  Prosser. 

In  the  case  of  Hogarth  v.  Latham  (1878) , 3 Q.B.D.  643,  one  of  the 
last  before  the  passing  of  the  Act,  the  bill  had  come  to  the  hands 
of  the  plaintiff  in  its  incomplete  state,  and,  before  filling  it  in, 
the  plaintiff  suspected  that  there  was  something  wrong.  It  was 
held  that  he  was  not  entitled  to  recover. 

Then  came  the  Imperial  enactment,  which,  so  far  as  at  present 
material,  is  in  these  words: — 
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is  delivered  by  the  signer  in  order  that  it  may  be  converted  into 
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Willson. 

a bill,  it  operates  as  a prima  facie  authority  to  fill  it  up  as  a com- 
plete bill  for  any  amount  the  stamp  will  cover,  using  the  signa- 

Meredith, J.A. 

ture  for  that  of  the  drawer  or  the  acceptor,  or  an  indorser;  and, 
in  like  manner,  when  a bill  is  wanting  in  any  material  particular, 
the  person  in  possession  of  it  has  a prima  facie  authority  to  fill 
up  the  omission  in  any  way  he  thinks  fit. 

“ (2)  In  order  that  any  such  instrument  when  completed  may 
be  enforceable  against  any  person  who  became  a party  thereto 
prior  to  its  completion,  it  must  be  filled  up  within  a reasonable 
time,  and  strictly  in  accordance  with  the  authority  given.  Reason- 
able time  for  this  purpose  is  a question  of  fact. 

“Provided  that  if  any  such  instrument  after  completion  is 
negotiated  to  a holder  in  due  course  it  shall  be  valid  and  effectual 
for  all  purposes  in  his  hands,  and  he  may  enforce  it  as  if  it  had 
been  filled  up  within  a reasonable  time  and  strictly  in  accordance 
with  the  authority  given.” 

A few  years  afterward  the  Canadian  enactment  followed, 
and  is  now  chapter  119  of  the  Revised  Statutes  of  Canada,  1906, 
secs.  31  and  32  of  which  are  substantially  the  same  as  sec.  20 
of  the  Imperial  enactment,  but  with  this  very  material  differ- 
ence, the  Imperial  enactment  is  restricted  to  stamped  paper, 
whilst  there  is  no  such  restriction  in  the  Canadian  enactment. 

In  each  enactment  the  provision  is,  of  course,  made  applicable 
to  promissory  notes  as  well  as  bills  of  exchange. 

But  for  some  of  the  things  which  were  said  in  the  case  of 
Smith  v.  Prosser,  it  would  not  have  occurred  to  me  that,  even 
upon  the  findings  of  the  trial  Judge,  there  could  be  any  doubt 
that  this  case  was  within  the  provisions  of  the  enactment,  and 
that  the  plaintiffs, . being  “holders  in  due  course”  to  whom  the 
note  was  transferred  by  an  indorser  after  it  had  been  filled  up 
and  made  upon  the  face  a complete  instrument  in  all  respects, 
are  entitled  to  recover  upon  it. 

The  only  arguable  point  that  can  be  made  against  its  validity, 
under  the  Act,  is  based  upon  the  question  whether  the  blank 
note  was  signed  and  delivered  in  order  that  it  might  be  con- 
verted into  a note.  As  I have  said  before,  for  what  other  pur- 
pose was  it  signed  and  delivered?  It  was  none  the  less  in  order 
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that  it  might  be  converted  into  a note  because  it  was  not  to 
be  so  converted  until  some  future  time,  or  upon  the  happening 
of  some  event  or  events.  If  this  were  not  so,  the  enactment 
would  be  one  of  the  lamest  character,  apparently  a protection 
to  holders  in  due  course  only  in  cases  in  which  the  bill  or  note 
had  been  filled  up  for  a sum  in  excess  of  that  which  the  person 
to  whom  the  incomplete  writing  was  intrusted  was  authorised 
to  insert. 

It  is  said  that  Thompson  was  a custodian  of  the  note;  and, 
no  doubt,  in  a sense,  he  was — every  one  is  who  is  intrusted 
with  it,  even  for  negotiation  forthwith — though  it  may  be  observed 
that  the  defendant  in  his  testimony  makes  no  such  assertion;  but 
he  was  unquestionably  something  more  than  a custodian;  no 
one  can  reasonably  assert  that  the  note  was  delivered  to  Thomp- 
son only  as  a caretaker  of  it;  it  was  delivered  to  him  in  order 
that  it  might  be  converted  into  a valid  promissory  note,  upon 
the  happening  of  a certain  event  which  did  not  happen,  no  doubt, 
but  it  was  in  order  that  it  might  be  converted  into  a note,  and 
not  merely  for  safe-keeping. 
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Having  regard  to  the  mercantile  utility — indeed,  necessity — 
of  negotiable  instruments,  and  to  fair  play  to  those  who  take 
as  well  as  those  who  give  them,  and  to  the  law  as  it  was  in  this 
respect  at  the  time  of  the  passing  of  the  bills  of  exchange  enact- 
ments, the  enactments  seem  to  me,  as  I understand  their  mean- 
ing, to  be  reasonable  and  just,  and  as  they  would  be  expected 
to  be;  and,  as  I understand  them,  any  one  who  intentionally 
gives  his  signature  for  the  purpose  of  its  being  used  in  the  making, 
accepting,  or  indorsing  of  any  bill  or  note  is  within  the  provisions 
of  the  enactment,  no  matter  what  private  restrictions  he  may 
put  upon  the  person  to  whom  he  gives  it.  What  reason  can 
be  assigned  for  holding  the  signer  liable  for  $1,000  when  he  autho- 
rised the  making  of  a note  for  $10  only,  and  yet  not  liable  for 
anything  if  the  signature  is  given  with  the  injunction  that  it 
is  not  to  be  used  except  in  payment  of  his  debts,  and  upon  further 
authority  from  him  to  issue  a completed  bill  or  note? 

As  the  enactment  creates  liability  upon  “a  simple  signa- 
ture,” it  was  absolutely  necessary  to  restrict  it,  else  it  would 
have  covered  such  instances  as  are  mentioned  by  Mr.  Justice 
Byles  in  the  case  of  Foster  v.  MacKinnon,  and  many  other  like 
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instances  with  which  every  one  is  familiar.  It  was  reasonable 
and  fair  that  no  liability  should  be  attached  unless  the  person 
who  gave  his  signature  gave  it  with  a knowledge  of  the  purpose 
for  which  it  was  obtained.  This  applies  under  the  Imperial  enact- 
ment, because  even  the  signatures  of  astute  judges  might  be 
obtained,  and  obtained  upon  stamped  paper,  under  the  belief 
that  it  was  a mere  autograph  in  a lady’s  album  or  for  some  other 
purpose  innocent  of  liability;  but  it  applies  with  greater  force 
under  the  Canadian  enactment,  which  does  not  require  that  the 
signature  shall  be  on  stamped  paper.  Surely  the  purpose  of 
the  words  “in  order  that  it  may  be  converted  into  a bill”  or 
note  was  to  save  the  simple  signer  from  consequences  having 
no  place  in  his  mind  when  signing,  cases  such  as  Mr.  Justice 
Byles  mentioned.  I would  have  thought  it  plain  that  the  inten- 
tion of  the  legislation  was  to  put  the  law,  in  this  respect,  as,  not 
long  before  the  passing  of  the  first  enactment,  it  was  declared 
to  be  by  Cockburn,  C.J.,  and  Byles,  J.,  in  the  words  which  I have 
already  quoted. 


If  not,  if  there  be  power  secretly  to  restrict  the  negotiability 
of  an  instrument  deliberately  signed  as  the  foundation  of  a bill 
or  note,  as  is  sought  in  this  case,  what  stability  can  there  be  in 
mercantile  transactions  based  upon  such  instruments?  A note 
or  bill  regular  in  form  in  every  respect,  and  bearing  a genuine 
signature,  may  turn  out  to  be  worthless,  because  the  person 
who  negotiated  it  had  not  authority  to  do  so  at  the  time  of  nego- 
tiation. No  one  would  be  safe  in  acquiring  any  bill,  however 
regular  upon  its  face  and  genuine  in  its  signatures,  unless  aware 
of  the  circumstances  under  which  it  was  made,  if  liability  could 
be  avoided  on  such  grounds  as  that  upon  which  the  defendant 
has  been  relieved  in  th's  action. 


And  all  this  without  any  need  for  it.  If  the  Judge’s  findings 
in  this  case  be  accepted,  then  the  signing  of  the  note  in  ques- 
tion was  a useless,  stupid  act : it  should  have  been  signed,  and 
could  have  been  without  even  any  inconvenience,  when  the 
amount  needed  was  ascertained.  So,  too,  in  the  case  of  Smith 
v.  Prosser,  the  defendant  had  only — adopting  a very  common 
practice — to  write  across  the  forms  of  the  notes  such  words  as, 
“Not  negotiable  until  countersigned  by  my  attorneys  John  Telfer 
and  John  Wilson,”  to  have  prevented  the  wrong  which  was 
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done  in  that  case.  Such  an  obvious  precaution  could  not  be 
objected  to  by  any  one.  It  would  not  affect  even  the  sensibili- 
ties of  the  attorneys;  indeed,  they,  too,  should  have  required 
it  as  a precaution  against  loss  and  theft. 

If  the  form  of  note  which  the  defendant  signed  had  been  filled 
in,  payable  to  bearer,  or  to  Thompson  and  indorsed  by  him  in 
blank,  the  defendant  would  be  liable  upon  it,  even  if  subse- 
quently it  had  been  stolen  from  Thompson  and  transferred  by 
the  thief  to  a holder  in  due  course;  and  yet,  simply  because  the 
blank  spaces  were  not  filled  in  when  the  defendant  delivered 
it  to  Thompson,  although  the  defendant  well  knew  that  Thomp- 
son, or  any  one  else,  could  fill  them  in  so  that  it  would  appear 
exactly  as  if  it  had  been  filled  up  before  being  delivered  or  signed 
by  the  defendant,  and  although  it  was  negotiated  for  value  and 
without  notice  while  current,  by  the  man  to  whom  the  defen- 
dant knowingly  and  deliberately  gave  that  power,  he  is  to  be 
held  not  liable;  which,  it  seems  to  me,  would  be  an  anomaly  dis- 
creditable to  the  makers  of  the  law — if  it  be  law. 
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And  it  should  not  be  forgotten  that  this  case  was  not  one 
of  “a  simple  signature  on  a blank  paper/’  but  was  one  of  a note, 
not  filled  up  in  several  material  particulars,  so  that  the  defen- 
dant saw  and  knew  just  what  power  he  was  putting  in  Thomp- 
son’s hands. 

Then  what  is  the  effect  of  the  case  of  Smith  v.  Prosser  upon 
this  case  at  its  present  stage?  If  Smith  v.  Prosser  were  a case 
in  point,  I would  be  in  favour  of  following  it.  What  was  decided 
in  it  seems  to  me — if  I may  take  the  liberty  of  saying  so — to 
have  been  reasonable  and  just;  and  was  exactly  in  accordance 
with  that  which,  as  I view  it,  the  enactments  provide;  the  plain- 
tiff took  the  notes  in  their  incomplete  state;  with  imperfections 
on  their  faces;  and  so,  under  the  very  words  of  the  enactment 
so  construed,  the  defendant  would  not  have  been  liable  upon 
them.  But  the  Act  was  not  applicable  in  that  case;  and  the 
Court,  in  reaching  the  same  conclusion  as  I think  should  have 
been  reached  if  it  had  been  applicable,  said  a good  many  things, 
which  are  helpful  to  the  plaintiffs’  contention  in  this  case,  but 
are  not  authoritative  in  it.  Not  being  applicable,  it  is  not  at 
all  necessary  to  say  more  about  them. 

The  provision  of  the  enactments  making  such  bills  valid,  if 
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negotiated  in  due  course  after  completion,  does  not,  as  it  seems 
to  me,  validate  the  bill  if,  with  knowledge  that  it  was  incomplete 
on  the  part  of  the  person  taking  it,  it  is  filled  up  before  the  trans- 
action is  closed;  that  would  be  taking  the  heart  out  of  the  pro- 
tection of  the  signer  which  the  Act  was  intended  to  afford  him; 
rather,  I think,  it  means  that  if  at  any  t:m3  during  the  negotia- 
tions it  is  known  to  the  person  taking  it  that  the  bill  is  or  was 
incomplete  when  signed,  he  is  not  protected;  all  of  which  is 
reasonable  and  fair ; i he  know  it  was  signed  in  blank,  he  knows 
there  was  some  trust  imposed  in  respect  of  it,  and  it  is  not  un- 
reasonable that  he  should  ascertain  from  the  signer  the  extent 
of  his  actual  undertaking;  whilst,  if  it  come  without  any  notice 
of  imperfection,  he  is  protected;  for,  if  not,  no  bill  could  be  safely 
taken,  by  any  one  ignorant  of  the  facts  under  which  it  was  made, 
without  first  communicating  with  those  who  were  apparently 
liable  upon  it,  and  the  mercantile  utility  of  bills  would  be  largely 
destroyed.  Any  one  taking  a bill  or  note,  even  payable  to  bearer, 
and  genuinely  signed,  accepted,  and  indorsed,  might  find  it 
worthless,  as  the  bill  in  this  case  has  been  held  to  be,  or  in  like 
manner. 

Good  faith  in  the  plaintiffs  having  been  proved,  the  other 
requirements  of  a ho  der  in  due  course  are  evident:  see  secs.  53, 
56,  57,  151,  and  182  of  the  Bills  of  Exchange  Act. 

If  this  be  so,  then,  even  upon  the  findings  of  the  trial  Judge, 
this  appeal  should  be  allowed;  and  the  more  clearly  so  upon 
the  facts  as  I have  found  them.  That  the  plaintiffs  are  holders 
in  due  course,  if  they  took  without  notice,  is  indisputable;  and 
I have  dealt  with  the  question  of  bona  fides. 

Upon  another  ground,  also,  I would  allow  this  appeal. 

Early  in  the  month  of  November,  the  plaintiffs  gave  the 
defendant  notice  in  writing  that  they  held  the  note  in  question 
and  looked  to  him  for  payment  of  it.  Instead  of  answering 
the  plaintiffs’  letter,  giving  him  that  information — as  he  ought 
to  have  done  if  he  repudiated  the  note — he  had  a meeting  with 
Thompson,  in  which  he,  in  effect,  agreed  to  treat  the  note  as 
a valid  one,  and  lent  Thompson  money,  taking  a mortgage  upon 
Thompson’s  property  as  security;  the  defendant,  in  his  evidence 
put  in  at  the  trial  of  this  action,  went  so  far  as  to  admit  that  he 
was  not,  at  the  time  when  the  mortgage  was  taken  and  when 
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he  agreed  to  treat  the  note  as  a valid  one,  very  much  annoyed 
with  Thompson  regarding  the  note;  but  said  that  that  was  be- 
cause Thompson  told  him  that  $600  had  been  paid  into  the 
bank,  and  so  he,  the  defendant,  expected  that  he  would  not 
have  more  than  $400  to  pay  upon  it.  Again,  I desire  to  add 
that  it  is  to  be  regretted  that  these  transactions  were  not  more 
deeply  probed,  so  that  it  might  be  known  just  what  the  financial 
transactions  between  the  defendant  and  Thompson  were,  and 
how  they  stand  at  the  present  time. 

In  these  circumstances,  to  put  it  on  the  lowest  ground,  there 
was,  I have  no  doubt,  a duty  upon  the  defendant  to  repudiate 
the  note,  a duty  which — having  agreed  to  affirm  it — he  failed 
to  perform;  and  I cannot  see  how  his  position,  in  this  respect, 
is  bettered  by  reason  of  his  acceptance  of  Thompson’s  word  in 
respect  of  the  payment  of  the  $600.  For  that  wrong  the  defen- 
dant may  look  to  him  who  deceived  him. 

If  it  be  necessary  to  find  that  that  conduct  of  the  defendant 
occasioned  loss  to  the  plaintiffs,  can  any  one  have  any  doubt 
that  it  did?  Thompson  was  then  well  enough  off  in  property 
to  borrow  money  upon  a mortgage;  and  the  defendant,  plainly, 
was  willing  to  part  with  a considerate  amount  of  money  to 
keep  him  out  of  difficu  ty;  prompt  action  by  the  plaintiffs  would 
undoubtedly  have  saved  them  from  any  money  loss. 

The  case  of  Ewing  v.  Dominion  Bank,  [1904]  A.C.  806,  seems 
to  me  to  be  quite  in  point  in  the  plaintiffs’  favour,  upon  this 
branch  of  this  case. 

I would  a.low  the  appeal. 
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Appeal  dismissed;  Meredith,  J.A.,  dissenting. 
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[IN  THE  COURT  OF  APPEAL.] 
Brulott  v.  Grand  Trunk  Pacific  R.W.  Co. 


Master  and  Servant — Injury  to  Servant — Action  under  Workmen’s  Com- 
pensation for  Injuries  Act — Negligence  of  Fellow- servant — Person  in 
Position  of  Superintendence — Trial — Questions  Left  to  Jury — 
Answers  of  Jury — Voluntary  Assumption  of  Risk — Refusal  of  Trial 
Judge  to  Put  Question — Discretion. 


The  plaintiff  and  T.  were  both  employed  by  the  defendants.  The  plain- 
tiff was  assisting  T.  in  repairing  a car  standing  on  a track  in  the  de- 
fendants’ yard,  when  the  yard-engine  propelled  other  cars  against  the 
car  under  repair,  and  injured  the  plaintiff',  who  brought  this  action  to 
recover  damages  for  his  injuries,  under  the  Workmen’s  Compensation 
for  Injuries  Act,  alleging  negligence  on  the  part  of  T.,  a person  in  a 
position  of  superintendence  to  whose  orders  the  plaintiff  was  bound  to 
conform  and  did  conform,  in  not  placing  a flag  or  flags  in  a position  to 
give  warning  that  work  was  going  on  upon  the  track.  At  the  trial, 
the  jury,  in  answer  to  questions,  found:  (1)  that  the  plaintiff’s  injuries 
were  caused  by  negligence  of  the  defendants;  (2)  that  the  negligence 
was  the  neglect  of  T.  in  not  placing  the  flag  for  protection;  (3)  that  the 
injuries  were  caused  by  the  negligence  of  a person  in  a position  of  super- 
intendence over  the  plaintiff  and  to  whose  orders  he  was  bound  to  con- 
form; (4)  that  T.  was  that  person,  and  his  negligence  consisted  in  not 
placing  the  flag;  (5)  that  the  plaintiff’s  injuries  were  not  caused  by  his 
own  want  of  care;  “it  was  no  part  of  his  duty  to  place  these  flags;” 
and  they  assessed  the  damages  at  $1,980:  — 

Held  (Meredith,  J.A..  dissenting),  that,  notwithstanding  that  the  jury 
had  not  found  that  T.  was  exercising  superintendence  at  the  time  of  the 
injury,  and  had  not  found  that  the  plaintiff  did  conform  to  T.’s  orders, 
yet,  having  regard  to  the  evidence  and  the  Judge’s  charge,  the  find- 
ings were  sufficient,  under  the  Workmen’s  Compensation  for  Injuries 
Act,  to  support  a judgment  for  the  plaintiff.  ' 

Marley  v.  Osborn  (1894),  10  Times  L.R.  388,  specially  referred  to. 

After  counsel  had  addressed  the  jury,  and  when  the  Judge  was  about  to 
begin  his  charge,  a discussion  arose  about  the  frame  of  two  of  the 
questions  proposed  to  be  submitted  to  the  jury,  in  the  course  of  which 
the  defendants’  counsel  suggested  another  question:  “Did  the  plain- 
tiff voluntarily  perform  the  acts  which  caused  his  accident,  knowing  of 
the  dangers  which  he  ran?”  This  defence  was  not  set  up  in  the  plead- 
ings nor  previously  at  the  trial ; and  no  application  was  made  for 
leave  to  amend  or  to  reopen  the  case  or  postpone  the  trial.  The  Judge 
declined  to  submit  the  question,  saying  that  he  did  not  think  it  fair  to 
introduce  it  at  that  stage: — 

Held,  Meredith,  J.A.,  dissenting,  a proper  exercise  of  discretion. 

Judgment  of  Falconbridge,  C.J.K.B.,  affirmed. 

Appeal  by  the  defendants  from  the  judgment  of  Falcon- 
bridge,  C.J.K.B.,  in  favour  of  the  plaintiff,  upon  the  findings 
of  a jury,  in  an  action  for  damages  for  injuries  sustained  by  the 
plaintiff,  while  in  the  employment  of  the  defendants  as  a car 
repairer,  while  assisting  one  Teasdale  in  repairing  a car  standing 
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upon  a track,  by  reason  of  another  car  being  shunted  along  the 
track  and  striking  the  plaintiff.  The  action  was  brought  under 
the  Workmen’s  Compensation  for  Injuries  Act,  the  plaintiff 
alleging  negligence  on  the  part  of  Teasdale,  a person  in  a posi- 
tion of  superintendence  to  whose  orders  he  (the  plaintiff)  was 
bound  to  conform  and  did  conform,  in  not  placing  a flag  or  flags 
in  a position  to  give  warning  that  work  was  going  on  upon  the 
track.  The  jury  made  findings  in  accordance  with  the  plain- 
tiff’s allegations,  and  assessed  the  plaintiff’s  damages  at  $1,980, 
for  which  amount  judgment  was  entered  in  the  plaintiff’s  favour. 
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January  19.  The  appeal  was  heard  by  Moss,  C.J.O.,  Mac- 
laren,  Meredith,  and  Magee,  JJ.A. 

D.  L.  McCarthy , K.C.,  for  the  defendants,  argued  that,  on 
the  evidence,  Teasdale  was  not  a person  to  whose  orders  the 
plaintiff  was  bound  to  conform  and  did  conform,  within  the 
meaning  of  sub-sec.  3 of  sec.  3 of  the  Workmen’s  Compensation 
for  Injuries  Act.  It  is  true  that  the  plaintiff  took  his  instructions 
from  Teasdale,  but  this  was  not  because  he  was  a person  in  super- 
intendence within  the  meaning  of  sub-sec.  2 of  sec.  3,  but  because 
he  was  the  man  who  knew  what  was  required  to  be  done  by  each 
of  them.  In  any  case,  the  accident  was  not  caused  by  Teasdale ’s 
orders,  but  by  the  failure  of  both  men  to  obey  the  company’s 
rule  with  regard  to  the  placing  of  flags.  It  is  further  submitted 
that  the  plaintiff  voluntarily  undertook  the  risk  which  he  ran, 
and  that  the  maxim  “volenti  non  jit  injuria”  applies. 

T.  N.  Phelan,  for  the  plaintiff,  argued  that  the  judgment 
appealed  from  was  fully  supported  by  the  evidence,  and  that 
the  jury  were  justified  in  finding  that  the  accident  was  caused 
by  the  defendants’  negligence  in  the  neglect  of  Teasdale  to  put 
out  flags  under  the  rule  in  that  behalf,  and  that  it  was  no  part 
of  the  plaintiff’s  duty  to  put  them  out.  On  the  evidence,  Teasdale 
was  a person  to  whose  orders  the  plaintiff  was  bound  to  con- 
form and  did  conform,  within  the  meaning  of  the  Act;  and  there 
is  no  evidence  that  he  voluntarily  undertook  the  risk  of  injury, 
with  full  knowledge  of  the  circumstances. 


June  6.  Moss,  C.J.O.: — The  plaintiff  in  this  case,  while  in 
the  employ  of  the  defendants  working  in  their  yard  at  Fort 
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William,  was  injured,  owing,  as  he  alleges,  to  the  negligence  of 
qne  Teasdale,  a machinist  in  the  defendants’  employ.  At  the 
time  of  the  accident  the  plaintiff  was  engaged  in  assisting  Teas- 
dale, that  being  one  of  the  duties  assigned  to  him.  Teasdale 
had  been  instructed  to  repair  the  wrecking  crane,  which  was 
standing  on  one  of  the  tracks  or  sidings  in  the  defendants’  yard 
at  Fort  William,  and,  upon  his  request  for  some  one  to  assist 
him,  the  plaintiff  was  sent  with  him.  The  jury  have  found, 
and  their  finding  is  well  supported  by  the  testimony,  that  Teasdale 
was,  on  the  occasion,  a person  in  the  position  of  superintendence 
over  the  plaintiff  and  to  whose  orders  the  latter  was  bound  to 
conform.  The  wrecking  crane,  which  consists  of  an  iron  flat 
car  with  an  engine  and  boiler  at  the  rear  end  and  a movable 
crane  at  the  front,  was  standing  on  the  siding,  the  rear  end  facing 
the  west.  For  the  purpose  of  replacing  and  fastening  the 
grate  bars  in  the  boiler  fire-box,  it  became  necessary  for  one  man 
to  hold  the  bars  in  position  while  the  other  put  in  place  a bolt 
or  bolts  to  support  the  bars.  In  order  to  enable  the  man  to 
hold  the  bars  in  position,  it  was  necessary  for  him  to  stand  upon 
some  elevation,  and  Teasdale,  having  placed  a “carpenter’s 
horse”  upon  the  track  immediately  behind  the  rear  end  of  the 
wrecking  crane  car,  directed  the  plaintiff  to  take  his  stand  upon 
it  and  hold  the  bars  in  position  while  he  (Teasdale)  put  the  bolts 
in  place.  On  the  same  siding  where  the  wrecking  crane  was 
placed  there  were  a number  of  box  cars,  the  nearest  one  being 
within  a comparatively  few  feet  of  where  Teasdale  and  the  plain- 
tiff were  working.  There  was  a shunting  engine  engaged  in 
moving  cars  to  and  from  the  various  tracks  and  sidings,  and, 
while  the  plaintiff  was  in  the  position  above  described,  some 
cars  were  backed  in  upon  the  siding,  striking  the  cars  already 
standing  to  the  west  of  the  wrecking  crane,  with  such  force  as 
to  cause  them  to  come  down  upon  it,  and  the  plaintiff  was  caught 
between  the  ends  of  the  drawbars  and  injured. 

The  statement  of  claim  charges  in  substance  that  the  injuries 
were  caused  by  the  negligence  of  Teasdale  in  ordering  the  plain- 
tiff to  occupy  a position  of  danger  on  the  track;  in  failing  to  give 
warning  by  flags  or  otherwise,  as  required  by  the  defendants’ 
rules,  to  those  in  charge  of  the  yard-engine,  that  workmen  were 
engaged  in  working  at  the  wrecking  crane;  and  in  failing  to  keep 
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a careful  watch  for  any  shunting  on  the  siding  and  to  warn  the 
plaintiff  and  the  men  in  charge  of  the  yard-engine. 

The  defendants  plead  not  guilty  by  statute;  denial  of  the 
allegations  of  the  statement  of  claim;  that  the  injuries  were 
not  caused  by  the  negligence  of  the  defendants  or  any  one  of 
their  employees  for  whose  negligence  the  defendants  are  re- 
sponsible; and  that  the  plaintiff’s  injuries  were  due  solely  to 
his  own  want  of  care  and  disregard  of  duties  which  he  had  to 
perform. 

At  the  trial  before  Falconbridge,  C.J.,  and  a jury,  the  only 
witnesses  were  the  plaintiff,  who  gave  his  account  of  the  acci- 
dent, and  a medical  man,  who  testified  to  the  nature  of  the 
injury.  The  defendants  called  no  witnesses.  It  appeared  that, 
before  the  plaintiff  took  up  his  position  on  the  carpenter’s  horse, 
there  was  a conversation  between  him  and  Teasdale  with  refer- 
ence to  the  placing  of  a flag  to  warn  those  engaged  on  the  yard 
engine  and  in  the  work  of  shunting  cars,  that  work  was  going 
on  between  the  cars  and  the  wrecking  crane.  It  is  said  that 
there  is  a rule  of  the  defendants  requiring  employees,  when  work- 
ing in  or  about  cars  standing  on  a siding,  to  place  a flag  in  a 
position  to  give  warning  to  those  engaged  in  shunting;  but  the 
rule,  if  in  writing,  was  not  produced.  The  plaintiff’s  account 
was  that  a red  flag  was  generally  used  for  the  purpose;  that, 
when  he  had  been  working  on  other  occasions  out  around  the 
tracks,  the  shop  foreman  always  saw  that  there  were  flags  put 
up;  that  the  Grand  Trunk  (not  the  defendants)  has  a rule  to 
carry  a flag  in  such  a case.  “Q.  Have  not  other  railways  some 
rule  to  carry  a flag  going  out  to  do  a job  out  on  the  road  like  that 
where  your  section  is  supposed  to  be  protected?  A.  There  is 
supposed  to  be  a red  flag  or  a blue  flag.”  On  cross-examination 
he  was  asked:  “Q.  What  flags  did  you  refer  to?  A.  They  were 
supposed  to  have  a red  flag  there.  Q.  Not  this  particular  time, 
but  on  other  occasions  when  you  had  worked  in  the  yard,  either 
about  engines  or  about  cars,  what  about  flags?  A.  The  shop 
foreman,  Mr.  Morton,  always  saw  that  there  was  a flag  put  up, 
and  every  time  I was  out  I always  saw  a flag.  . Q.  And 

every  man  who  works  about  and  under  a car  carries  those  flags, 
the  regular  car  repairers?  A.  Yes,  regular  car  repairers.  Q. 
They  put  them  out  there  for  their  own  protection?  A.  Yes.” 
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He  said  he  was  quite  familiar  with  that  rule,  and  knew,  in 
working  about  a car,  the  flags  should  be  there;  that  Teasdale 
went  out  there  that  morning  to  go  over  the  wrecking  car,  in 
his  capacity  as  a machinist;  and,  finding  he  needed  an  assistant, 
returned  to  the  shop  and  asked  Morton,  the  shop  foreman, 
for  one,  and  was  instructed  to  take  the  plaintiff.  On  the  way 
to  the  siding,  Teasdale  told  the  plaintiff  there  were  no  flags 
out  and  that  he  would  have  to  be  careful.  Thereupon  the  plain- 
tiff told  him  that  if  there  were  no  flags  he  could  not  work,  he 
was  liable  to  get  caught.  Teasdale,  who  had  been  working  there 
that  morning  without  flags,  told  him  that  it  would  take  only 
a few  minutes,  and  that  he  would  take  a look  around  and  see 
if  there  was  anything  coming.  He  went  and  returned  and  told 
the  plaintiff  that  the  yard-engine  was  away  up  at  the  material 
yard  about  three  miles  distant  or  at  the  “ Mission”  across  the 
river.  He  then  directed  the  plaintiff  to  take  his  place;  and, 
while  they  were  engaged,  the  yard-engine,  which  was  only  a 
short  distance  away,  shunted  the  cars  down  the  siding. 

So  far  as  the  evidence  as  to  the  rule  requiring  the  placing  of 
flags  goes,  it  shews  that  it  was  the  duty  on  the  occasion  in  ques- 
tion of  Teasdale,  who  was  one  of  the  regular  car  repairers,  and 
not  that  of  the  plaintiff,  who  was  only  an  occasional  assistant. 
It  does  not  appear  that  there  was  a positive  prohibition  against 
employees  working  in  these  places  without  flags  being  placed, 
and  it  appears  that  Teasdale  had  been  working  there  that  morning 
without  flags. 

At  the  conclusion  of  the  plaintiff’s  case,  the  defendants’ 
counsel  submitted  that  no  case  had  been  made  out.  He  said: 
“The  accident  undoubtedly  happened,  I think,  as  the  plain- 
tiff says,  which  I am  perfectly  willing  to  admit  as  far  as  that 
goes;  but  on  that  I cannot  see  that  there  is  any  legal  liability 
as  far  as  the  company  is  concerned.”  The  learned  Chief  Justice 
ruled  that  it  was  for  the  jury  to  say  whether  what  passed  did 
not  amount  to  a direction  by  his  superior  to  go  on  and  do  it 
without  the  flag. 

The  questions  proposed  to  be  submitted  to  the  jury  were 
then  read,  and  apparently  received  the  assent  of  both  counsel, 
who  then  addressed  the  jury.  As  the  learned  Chief  Justice  was 
about  to  begin  his  charge,  a discussion  arose  about  the  frame  of 
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two  of  the  questions,  in  the  course  of  which  the  defendants’ 
counsel  suggested  another  question:  “Did  the  plaintiff  volun- 
tarily perform  the  acts  which  caused  his  accident,  knowing  of 
the  dangers  which  he  ran?”  It  was  pointed  out  that  this  defence 
had  not  been  set  up  in  the  pleadings  or  during  the  trial;  but  no 
application  was  made  for  leave  to  amend  or  to  reopen  the  case 
or  postpone  the  trial.  There  was  merely  the  bald  request  that 
the  question  be  submitted.  The  learned  Chief  Justice  declined  to 
do  so,  saying  that  he  did  not  think  it  fair  to  introduce  it  at  that 
stage,  after  counsel  had  addressed  the  jury.  With  this  exercise 
of  discretion  on  the  part  of  the  learned  Chief  Justice  there  can 
be  no  just  quarrel.  The  question  had  not  been  put  in  issue,  the 
trial  had  not  been  conducted  with  reference  to  it  in  any  way, 
the  addresses  to  the  jury  had  not  been  directed  to  it,  and  an 
answer  unfavourable  to  the  plaintiff  upon  it  would  have  been 
manifestly  unfair  and  unjust  under  the  circumstances.  If  the 
defendants  had  seriously  desired  to  have  the  question  properly 
determined,  they  should  have  gone  further  and  procured  a re- 
opening of  the  case. 

In  Williams  v.  Birmingham  Battery  and  Metal  Co.,  [1899] 
2 K.B.  338,  it  is  pointed  out  that  if  the  defence  of  “ volenti  non 
jit  injuria ” is  to  be  insisted  upon,  not  only  must  it  be  raised  on 
the  pleadings,  but  the  defendants  must  obtain  a finding  of  the 
jury  upon  it  in  their  favour.  In  other  words,  they  must  obtain 
a finding  from  the  jury  that  the  plaintiff  had  agreed  to  under- 
take the  risk  of  the  negligence  upon  which  the  action  is  founded. 
A finding  that  the  plaintiff  had  the  same  means  of  knowing  the 
risk  and  danger  that  the  defendants  had,  and  did  in  fact  know 
it,  is  not  sufficient:  Smith  v.  Baker,  [1891]  A.C.  325;  Yarmouth 
v.  France  (1887),  19  Q.B.D.  647;  Sim  v.  Dominion  Fish  Co. 
(1901),  2 O.L.R.  69;  Canada  Foundry  Co.  v.  Mitchell  (1904), 
35  S.C.R.  452,  per  Davies,  J.,  at  pp.  454,  455;  Campbell  v.  Ontario 
Lumber  Co.  (1904),  3 O.W.R.  235. 

In  answer  to  the  questions  submitted,  the  jury  found  that 
the  plaintiff’s  injuries  were  caused  by  the  negligence  of  the  de- 
fendants, consisting  of  the  neglect  of  Teasdale  in  not  placing 
the  flag  for  protection;  that  he  was  a person  in  a position  of 
superintendence  over  the  plaintiff  and  to  whose  orders  he  was 
bound  to  conform;  that  the  plaintiff’s  injuries  were  not  caused 
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by  his  own  want  of  care;  and  that  it  was  no  part  of  his  duty 
to  place  the  flags. 

These  answers  covered  substantially  all  the  matters  in  issue 
upon  the  record,  and  were  accepted  in  that  sense  by  all  con- 
cerned. And  it  seems  plain  from  the  remarks  of  the  Chief  Justice 
upon  the  motion  to  dismiss  the  action  at  the  conclusion  of  the 
plaintiff’s  case,  and  from  his  charge  to  the  jury,  that  the  ques- 
tion whether  the  plaintiff  was  acting  in  conformity  to  the  direc- 
tion or  order  of  Teasdale,  or  whether  he  was  acting  on  his  own 
election,  was  involved  in  the  questions  put. 

The  question  of  how  far  it  was  necessary  that  the  findings 
of  the  jury  should  extend  was  carefully  considered  by  a Divisional 
Court,  after  full  and  able  argument,  in  Marley  v.  Osborn  (1894), 
10  Times  L.R.  388.  The  plaintiff  was  employed  by  the  defen- 
dants as  a cleaner  of  printing  machines.  There  was  a written 
notice  posted  up  on  the  premises  that  machines  were  not  to  be 
cleaned  while  in  motion,  which  the  plaintiff  admitted  having 
seen.  He  was  under  the  orders  of  one  Murphy,  who  directed 
him  to  clean  a machine  while  it  was  in  motion,  which  he  did, 
and  had  the  fingers  of  his  hand  crushed.  At  the  trial  before 
a Judge  of  a County  Court  and  a jury,  the  following  amongst 
other  questions  were  submitted  and  answered:  “(3)  Was  the 
foreman  bound  to  superintend  the  cleaning  of  the  rollers,  and 
was  the  accident  caused  by  neglect  of  superintendence?  A. 
There  was  negligence  in  not  supplying  brushes  for  cleaning  the 
rollers.  (4)  Did  Murphy  give  such  order,  as  alleged?  A.  Yes; 
he  had  given  the  order  to  clean  the  machine  while  it  was  in  motion. 
(5)  If  yes,  was  the  plaintiff  bound  to  obey  such  order?  A.  He 
was  bound  to  obey  it.”  There  was  judgment  for  the  plaintiff, 
and  the  defendants  appealed.  Commenting  upon  the  above 
questions,  Cave,  J.,  speaking  for  the  Court,  said  (p.  389):  “Then, 
as  to  the  next  question  (5),  whether  the  plaintiff  was  bound  to 
obey  Murphy’s  order,  it  was  not  quite  clear  that  it  was  in  the 
right  form,  or  what  the  jury  intended  to  find,  but  they  found 
quite  enough  for  the  purpose.  They  found  that  there  was  negli- 
gence in  a person  in  the  employ  of  the  defendants,  to  whose  order 
the  plaintiff  was  bound  to  conform.  Now,  as  to  this,  he  did  not 
understand  that  the  Legislature  meant  the  workman  to  decide 
whether  the  order  given  to  him  by  a superior  was  reasonable. 
The  only  question  was  whether  it  was  an  order  given  by  a person 
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to  whose  orders  the  workman  was  bound  to  conform.” 
After  a discussion  of  the  history  of  the  law  and  referring  to 
the  facts  of  the  case,  he  stated  the  conclusion  that  “on  all  the 
ordinary  principles  of  the  law  of  negligence,  if  a man  in  authority 
over  the  servant  is  guilty  of  negligence  in  giving  an  order,  though 
he  does  something  he  is  expressly  told  not  to  do,  the  master  would 
be  liable  so  far  as  the  superior  servants  were  concerned.  . . 
No  doubt,  in  one  sense,  the  man  might  have  avoided  the  accident — 
that  is,  by  refusing  to  obey  the  order  given.  But  that  was  not 
the  point.  Could  he,  obeying  the  order,  have  avoided  getting 
his  fingers  crushed?  The  employer  would  be  answerable  for 
the  negligence  of  a person  in  a superior  position  to  the  plaintiff. 
The  jury  found,  necessarily,  that  the  plaintiff  was  bound  to  obey 
the  order  of  Murphy,  the  printer;  and,  indeed,  that  was  not 
disputed.” 

Upon  the  record,  evidence,  and  findings  of  the  jury  in  the 
present  case,  this  reasoning  seems  peculiarly  applicable.  True, 
the  jury  in  the  Marley  case  found  that  the  plaintiff  did  not  volun- 
tarily incur  the  risk,  but  it  is  apparent  from  the  closing  sentences 
of  the  judgment  that  the  decision  was  not  rested  upon  that 
finding. 

In  Bunker  v.  Midland  R.W.  Co.  (1882),  31  W.R.  231,  there 
was  an  express  prohibition  against  any  one  under  the  age  of 
fifteen  years  driving  the  defendants’  van,  and  the  plaintiff  was 
aware  of  the  rule.  His  act  was  a direct  violation  of  a rule  apply- 
ing to  his  own  conduct,  and,  apparently  for  that  reason,  it  was 
held  that  he  should  not  have  obeyed  the  order.  That  case  was 
referred  to  in  argument  in  Marley’ s case,  and  it  is  to  be  presumed 
that  the  Court  was  of  opinion  that  the  two  cases  might  well 
stand  together,  and  the  decision  in  the  later  case  does  not  appear 
to  have  been  questioned  in  any  subsequent  case. 

The  plaintiff  in  the  present  case  obeyed  Teasdale’s  order 
because,  as  he  says,  the  latter  was  his  “boss,”  and  his  fears  were 
allayed  by  the  latter’s  assurances  that  the  yard-engine  was  far 
away  and  the  work  would  only  take  a few  minutes,  but  not 
otherwise  willingly.  And,  in  the  absence  of  a finding  that  he 
voluntarily  accepted  the  risk,  he  is  entitled  to  retain  the  judg- 
ment entered  at  the  trial. 

The  appeal  should  be  dismissed. 
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Maclaren,  J.A.: — I agree. 


Magee,  J.A.: — The  plaintiff,  a young  man  of  twenty-three 
years,  was  a helper  in  the  defendant  company’s  repair  shops  at 
Fort  William.  One  Teasdale,  a machinist  also  employed  in  the 
shops,  was  making  some  repairs  on  a wrecking  car  on  a siding 
near  to  the  shops.  In  the  course  of  his  work,  at  one  stage  of  it, 
he  needed  some  one  to  assist  him,  and  the  plaintiff  was  selected. 
He  had  instructions  from  the  shop  foreman  to  do  whatever 
Teasdale  told  him  to  do,  and  went  with  Teasdale.  He  says 
that  Teasdale  was  for  the  occasion  his  boss,  and  he  was  obliged 
to  obey  his  orders.  It  was  necessary  to  repair  the  grate-bars 
of  a boiler  on  the  west  end  of  the  wrecking  car,  and  Teasdale 
had  placed  a trestle  or  horse  between  the  rails  of  the  siding  close 
to  that  end  of  the  car.  The  plaintiff  was  told  by  Teasdale  to 
stand  on  this  trestle,  and,  with  a piece  of  board,  hold  up  some 
bolts  in  the  grate-bar,  while  Teasdale  would  get  on  the  car  and 
fasten  them.  About  six  feet  to  the  west  stood  another  car  on 
the  same  siding,  so  that  the  plaintiff,  on  the  trestle,  would  be 
standing  with  his  back  towards  it,  and  between  it  and  the  wrecking 
car. 

It  is  usual,  when  men  are  engaged  in  repairing  cars  on  a track, 
to  put  out  a flag  or  flags  as  a danger  signal  to  the  crews  on  other 
engines  or  trains,  that  men  are  working  there,  and  that  the  car 
must  not  be  interfered  with.  The  plaintiff  had  previously  worked 
on  cars  on  the  track,  and  the  foreman  had  always  seen  that  there 
were  flags  put  up;  and  the  plaintiff  says  that  regular  car  repairers 
always  carry  such  flags.  The  plaintiff  admits  that  that  was 
the  rule  in  practice. 


The  defendants,  in  their  reasons  for  appeal,  say  that  they 
had  a rule  requiring  a blue  flag.  The  plaintiff  had  seen  only 
red  flags  used.  There  is  no  evidence  that  there  was  any  written 
rule,  or  that  he  had  ever  been  made  acquainted  with  any,  but 
he  admits  knowledge  of  the  practice  and  the  reason  for  it,  and 
that  other  companies  had  such  rules,  and  that  in  working  about 
a car  the  flags  should  be  there,  and  that  they  were  as  necessary 
as  their  tools,  and  were  part  of  the  equipment  of  car  repairers, 
and  that  Teasdale  might  have  got  flags  in  the  repair-shop.  But, 
so  far  as  appears,  it  was  the  practice  for  the  foreman  on  the 
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job  to  see  to  the  flags,  and  there  is  no  rule  or  practice  proved 
prohibiting  the  men  from  working  without  flags. 

On  this  occasion,  before  they  began  to  work,  Teasdale  told 
the  plaintiff  that  there  were  no  flags  out,  and  the  plaintiff  would 
have  to  be  careful  and  listen  for  any  noise.  The  plaintiff  then 
saidjthat  if  there  were  no  flags  out  he  could  not  work,  it  was  too 
dangerous,  and  he  was  liable  to  get  caught  there.  Teasdale 
said  to  him  that  they  did  not  need  any  flags,  as  it  would  only 
take  four  or  five  minutes,  but  he  would  take  a look  to  see  if  there 
was  any  train  coming.  Teasdale  did  look  around  and  told  the 
plaintiff  that  he  did  not  see  any  smoke  around,  and  the  engine 
must  be  up  at  a point  called  the  “Mission/’  which  is  three  miles 
away,  and  that  all  was  safe  in  between  the  cars.  The  plaintiff 
says,  “He  was  my  boss  there.”  “He  gave  me  orders  to  hold 
the  bolts.”  And  he  says  he  was  obliged  to  obey,  and  “I  had 
to  do  whatever  he  told  me.”  They  went  to  work,  and  in  the 
course  of  it  Teasdale  was  hammering  on  the  grate-bars,  and 
the  noise  made  thereby,  the  plaintiff  says,  prevented  him  from 
hearing  any  approaching  noise,  and  within  the  five  minutes  the 
car  to  the  west  was  “kicked”  by  an  engine  or  other  cars  and 
ran  against  the  wrecking  car,  the  plaintiff  being  caught  between 
the  two  and  injured.  He  admits  that  the  accident  was  really 
caused  by  the  failure  to  put  out  the  flags. 

At  the  close  of  the  plaintiff’s  testimony,  the  defendants’ 
counsel  moved  for  a nonsuit,  which  was  refused,  .the  learned 
Chief  Justice  remarking  that  it  was  for  the  jury  to  say  whether 
what  passed  did  not  amount  to  a direction  by  his  superior  to 
go  on  and  do  it  without  the  flag.  Counsel  for  the  defendants 
then  said  that  no  evidence  for  the  defence  would  be  offered, 
and  the  learned  Chief  Justice  then  announced  the  questions 
which  he  proposed  to  submit  to  the  jury.  Of  these  the  5th  and 
6th  were  as  follows: — 

5th.  “Or  were  the  plaintiff’s  injuries  caused  by  his  own 
want  of  care  and  disregard  of  the  duties  which  he  had  to  per- 
form?” 

6th.  “If  so,  wherein  did  his  want  of  care  and  disregard  of 
his  duties  consist?” 

After  the  evidence  had  all  been  taken,  and  counsel  for  both 
sides  had  addressed  the  jury,  the  5th  and  6th  questions  were, 
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on  the  suggestion  of  the  defendants’  counsel,  changed  so  as  to 
leave  out  the  words  “and  disregard  of  the  duties  which  he  had 
to  perform.”  Counsel  for  the  defendants  then  asked  that  another 
question  be  submitted  to  the  jury,  “Did  the  plaintiff  voluntarily 
perform  the  acts  which  caused  his  accident,  knowing  of  the 
dangers  which  he  ran?”  The  learned  Chief  Justice  pointed  out 
that  such  a defence  had  not  been  pleaded,  and  considered  it 
unfair  to  be  introduced  at  that  stage  of  the  case,  and  refused 
to  put  the  question. 

The  following  are  the  questions  and  answers  of  the  jury: — 

1.  Were  the  injuries  which  the  plaintiff  sustained  caused  by 
any  negligence  of  the  defendants?  A.  Yes. 

2.  If  so,  wherein  did  such  negligence  consist?  A.  Neglect 
of  Mr.  Teasdale,  in  not  placing  the  flag  for  protection. 

3.  Were  the  said  injuries  caused  by  the  negligence  of  any 
person  in  a position  of  superintendence  over  the  plaintiff  and 
to  whose  orders  he  was  bound  to  conform?  A.  Yes. 

4.  If  so,  who  was  such  person  and  wherein  did  his  negligence 
consist?  A.  Teasdale,  by  not  placing  flag. 

5.  Or  were  the  plaintiff’s  injuries  caused  by  his  own  want 
of  care?  A.  No;  it  was  no  part  of  his  duty  to  place  these  flags. 

6.  If  so,  wherein  did  his  want  of  care  consist?  No  answer. 

7.  In  case  the  plaintiff  should  be  entitled  to  recover,  at 
what  sum  do  you  assess  the  compensation  to  be  awarded?  A. 
$1,980,  $26  doctor’s  expenses. 

His  Lordship:  “Does  the  $1,980  include  the  $26?” 

Jury:  “No,  your  Lordship;  we  thought  that  was  the  wages, 
and  he  had  incurred  those  expenses  of  $26.  The  $26  are  in  addi- 
tion to  the  $1,980.” 

The  $26  was  struck  out,  and  the  damages  assessed  at  $1,980, 
for  which  judgment  was  directed  to  be  entered. 

In  his  charge  to  the  jury,  the  learned  Chief  Justice  pointed 
out  that  counsel  for  the  defendants  conceded  “that,  as  far  as 
what  took  place  on  that  forenoon,  Teasdale  was  the  plaintiff’s 
boss,  that  is,  he  was  in  a position  of  superintendence  to  the  plain- 
tiff.” And,  again,  “that  as  to  this  particular  job,  however  it 
might  be  ordinarily,  Teasdale  was  the  boss  and  Brulott  under 
him.” 

After  dealing  with  the  first  four  questions,  the  learned  Chief 
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Justice  proceeded:  “Then  you  will  consider  seriously  the  5th 
and  6th  questions,  ‘Or  were  the  plaintiff’s  injuries  caused  by 
his  own  want  of  care,”  and  ‘If  so,  wherein  did  his  want  of  care 
consist?’  The  strenuous  argument  presented  to  you  upon  that 
branch  of  the  case  is,  that,  while  it  was  true  that  Teasdale  was 
the  superior  person,  the  person  in  a position  of  superintendence, 
Brulott  ought  to  have  had  regard  for  his  own  life  and  safety 
and  have  refused  to  go  on  without  having  proper  protection,  or 
have  gone  a car  and  a half  length  to  the  roundhouse  or  shop 
where  these  flags  were  stored  and  got  one  for  himself.  That 
is  a matter  for  you  to  consider  seriously.  There  is  no  doubt 
that  he  was  not  under  any  compulsion;  there  is  no  evidence 
that  he  said,  ‘I  will  not  go  on  without  that  flag,’  and  that  he 
was  ordered  to  go  at  all  hazards;  the  evidence  is  not  that;  the 
evidence  is,  that  he  acceded  to  the  persuasion  of  Teasdale,  and 
so  remained  in  this  position  of  danger.  Does  that  amount  to 
negligence  on  his  part?  I mean  that  kind  of  negligence  which 
is  the  cause  of  injury  and  which  deprived  him  of  the  right  to 
recover?  Mr.  McCarthy  calls  your  attention  to  the  fact  that 
the  very  beginning  of  the  conversation  about  the  flag  was  Teasdale 
telling  him  that  there  was  no  flag,  to  be  careful  and  listen  for 
any  noise  of  anything  approaching.  So  that  is  his  argument. 
He  says,  granting  that  Teasdale  was  negligent,  was  Brulott  right 
in  taking  the  matter  into  his  own  hands  and  running  his  own 
risk?  It  is  for  you  to  judge.”  And  again:  “You  will  have  to 
just  follow  this,  was  the  injury  caused  by  his  own  want  of  care, 
or  was  it  caused  by  the  want  of  care  of  a person  in  superintend- 
ence? It  is  the  negligence  causing  the  accident  which  you  have 
to  consider.  It  is  the  proximate  cause  of  the  accident.  I cannot 
make  it  any  clearer,  if  I tried  to  refine  upon  it.  It  is  which- 
ever way  you  think  it  is,  whether  it  was  his  own  carelessness 
or  the  negligence  of  the  defendants  in  the  person  of  Teasdale.” 

No  objection  was  taken  to  the  charge. 

The  defendants  now  give  as  reasons  for  appeal  that  Teasdale 
was  not  a person  to  whose  orders  the  plaintiff  was  bound  to  con- 
form and  did  conform,  within  the  meaning  of  the  Workmen’s 
Compensation  for  Injuries  Act;  and,  though  the  plaintiff  was 
sent  to  do  what  work  Teasdale  required  of  him,  and  for  that 
purpose  take  his  instructions  from  Teasdale,  it  was  not  because 
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Teasdale  was  a person  in  superintendence,  but  simply  because 
he  was  the  man  who  knew  what  was  required  to  be  done  by  each 
of  them;  and  that  the  accident  did  not  happen  by  reason  of 
the  orders  of  Teasdale,  but  by  reason  of  the  failure  of  both  men 
to  satisfy  themselves  that  there  was  no  danger,  and  that  they 
were  equally  guilty  of  negligence  in  failure  to  obey  the 
company’s  rule;  and  also  that  the  plaintiff  voluntarily  undertook 
the  risk,  or  the  question  whether  he  did  so  should  have  been 
submitted  to  the  jury. 

The  questions  to  the  jury  were  evidently  intended  to  ascer- 
tain whether  the  facts  brought  the  case  within  sub-secs.  2 and  3 
of  sec.  3 of  the  Workmen’s  Compensation  for  Injuries  Act.  Sub- 
section 2 applies  to  negligence  of  an  employee  who  has  any  super- 
intendence intrusted  to  him  whilst  in  the  exercise  of  such  super- 
intendence. Sub-section  3 applies  to  negligence  of  any  em- 
ployee to  whose  orders  or  directions  the  plaintiff  was  bound  to 
conform  and  did  conform,  where  the  injury  resulted  from  his 
having  so  conformed. 

Read  by  themselves,  the  questions  to  the  jury  do  not  in 
terms  ask  whether  the  negligence  of  the  person  in  superintendence 
was  whilst  in  the  exercise  of  such  superintendence,  nor  whether 
the  plaintiff  did  conform  to  orders  or  directions. 

As  to  the  first  of  these  inquiries,  the  issue  before  the  jury 
was  whether  it  was  Teasdale’s  duty,  as  the  superintendent  for 
the  time  being,  to  put  out  the  flags,  or  the  plaintiff’s  duty  not 
to  work  unless  they  were  out.  The  jury  find  that  it  was  not 
the  plaintiff’s  duty;  and,  indeed,  it  would  seem  from  the  change 
in  the  form  of  the  fifth  and  sixth  questions,  made  at  the  de- 
fendants’ instance,  that  disregard  of  his  duties  was  not  being 
strongly  relied  upon  by  the  defence.  The  jury  also  find  that 
the  negligence  was  Teasdale’s  in  not  putting  out  the  flags.  That 
involves  the  finding  that  the  negligence  was  whilst  in  the  exercise 
of  the  superintendence.  The  second  inquiry,  as  to  whether 
the  plaintiff  acted  under  an  order  or  direction,  is,  perhaps,  not 
so  clearly  decided.  It  is  manifest,  from  the  statement  of  the 
learned  Chief  Justice  on  the  motion  for  a nonsuit,  that  he  intended 
the  jury  to  pass  upon  it;  and,  in  dealing  with  the  fifth  and  sixth 
questions,  he  stated  his  own  view  that  the  plaintiff  did  not  act 
under  any  compulsion.  That  would  clearly  be  a matter  for 
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the  jury,  and  they  would  have  to  consider  not  only  the  relations 
of  the  parties  and  their  words,  but  the  time  and  manner  in  which 
they  were  spoken  and  the  occasion.  A very  mild  request  or 
suggestion  in  form  might  be  an  absolute  command;  a velvet 
glove  may  cover  the  iron  hand.  The  plaintiff  says  he  was  ordered. 

But  it  is  not  necessary  to  consider  whether  the  jury  did,  in 
fact,  necessarily  have  to  find  upon  that  subject.  As  I have  said, 
the  third  question  was  evidently  intended  to  cover  possible 
liability  under  both  clauses,  2 and  3,  of  the  3rd  section  of  the 
Workmen’s  Compensation  Act.  By  the  answer  that  the  negli- 
gence was  that  of  a person  in  superintendence,  and  the  necessary 
implication  that  it  was  whilst  in  the  exercise  of  such  superintend- 
ence, the  case  is  brought  within  the  second  clause,  and  the  de- 
fendants become  liable. 

As  to  whether  a question  should  have  been  put,  as  asked 
by  the  defendants,  whether  the  plaintiff  voluntarily  incurred 
the  risk,  the  learned  Chief  Justice  pointed  out  that  it  would 
have  been  unfair  at  that  stage.  Neither  the  pleadings,  the 
questions  to  the  plaintiff,  nor  the  conduct  of  the  trial,  were 
directed  towards  such  an  issue;  and  asked,  as  it  was,  after  even 
the  counsel  on  both  sides  had  addressed  the  jury,  it  would  not 
have  been  fair  to  the  plaintiff,  who  was  given  no  opportunity 
of  stating  other  than  as  he  did,  in  what  position  he  was  acting. 
So  far  as  he  did  state  it,  the  evidence  is  against  the  defendants. 

It  was  a case  for  the  jury,  and,  in  my  opinion,  could  not 
be  withdrawn  from  them.  In  my  opinion,  the  appeal  should 
be  dismissed. 
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Meredith,  J.A.  (dissenting): — The  judgment  directed  to  be 
entered  in  favour  of  the  plaintiff  cannot,  in  my  opinion,  be  sup- 
ported upon  the  findings  of  the  jury;  nor  can  I think  it  could 
be,  upon  the  evidence,  had  the  findings  been  sufficient. 

The  jury  have  found  that  the  plaintiff’s  injury  was  caused 
by  the  negligence  of  a person  in  a position  of  superintendence 
over  the  plaintiff  and  to  whose  orders  the  plaintiff  was  bound 
to  conform,  but  not  that  he  did  conform  with  them  and  that 
his  injury  was  thereby  caused.  The  questions  asked  did  not 
cover  the  whole  ground.  This  is  no  mere  technical  point,  but 
is  one  of  vital  importance,  covering  the  only  grounds  of  defence 
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reasonably  open  to  the  plaintiff,  upon  the  evidence  adduced  at 
the  trial. 

There  seems  to  be  no  doubt,  upon  such  evidence,  that 
the  fellow- workman,  though  only  a journeyman  machinist, 
and  occupying  no  general  position  of  superintendence,  was,  on 
the  occasion  in  question,  a person  in  the  service  of  the  defendants 
to  whose  orders  or  directions,  in  the  work  they  were  doing,  the 
plaintiff  was  bound  to  conform;  the  plaintiff's  difficulty  arises 
only  under  the  latter  part  of  sub-sec.  3 of  sec.  3 of  the  Workmens' 
Compensation  for  Injuries  Act,  in  these  words  “and  did  con- 
fornij  where  such  injury  resulted  from  his  having  so  conformed." 

Both  workmen  well  knew  that,  before  engaging  in  the  work 
they  were  about  to  do,  between  the  cars,  the  place  should  be 
flagged  so  as  to  give  warning  of  their  dangerous  position,  and 
save  them  from  just  that  which  happened  in  this  case.  The 
plaintiff,  in  his  examination  in  chief,  intimates  that  the  railway 
rules  require  that.  He  knew  that  no  such  protection  was  pro- 
vided on  the  occasion  in  question ; he  was  so  told  by  his  fellow- 
workmen  on  their  way  over  from  the  shop  to  the  place  where 
the  work  was  to  be  done,  and  it  was  also  said  that  he  would  have 
to  be  careful  and  listen.  At  first  he  demurred,  saying  that,  if 
there  were  no  flags  set  out,  he  could  not  work,  it  was  too  dan- 
gerous; but,  upon  being  told  that  it  was  only  a small  job  and 
would  take  only  about  five  minutes,  and  his  fellow-workman 
having  looked  and  seen  no  engine,  and  remarked  that  it  must 
be  up  at  the  “Mission,"  three  miles  away,  they  both  went  be- 
tween the  cars  and  began  to  work.  In  fact,  the  engine  was  not 
at  the  “Mission,"  but  was  shunting  cars  closer  at  hand,  and, 
there  being  no  flag  set  against  it,  a car  was  shunted  down  where 
these  men  were  engaged  in  their  work,  and  the  plaintiff  was 
thereby  injured,  apparently  through  no  fault  of  his,  except  that 
of  going  into  an  extremely  dangerous  place,  without  the  usual 
and  proper  safeguards,  and  with  the  full  knowledge  that  the  re- 
quired flags  had  not  been  placed. 

In  truth,  and  in  short,  these  two  men  took  upon  themselves 
the  risk  of  that  which  happened  rather  than  go  to  the  trouble 
of  placing  the  necessary,  usual,  and  proper  signals.  The  plain- 
tiff was  not  required,  he  was  not  even  ordered,  to  do  that  which 
he  knew  was  wrong;  the  most  that  can  be  said  is  that  he  was 
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persuaded  by  a fellow- workman  to  do  that  which  he  knew  the 
defendants  did  not  desire,  and  apparently  that  all  railway  com- 
panies prohibited. 

It  may  be  that  it  being  so  plain  upon  the  whole  evidence 
that  the  plaintiff  did  not  conform  to  any  order  or  direction  is 
the  reason  why  no  such  question  was  submitted  to  the  jury  : 
the  subject  is  dealt  with  in  the  charge  to  the  jury,  in  these 
words : ‘ ‘ There  is  no  doubt  he  was  not  under  any  compulsion 
. . . the  evidence  is  not  that;  the  evidence  is  that  he  acceded 
to  the  persuasion  of  Teasdale  . . In  that  the  trial  Judge 

seems  to  me  to  have  stated  the  facts  as  strongly  as  possible  in 
the  plaintiff’s  favour.  He  then  asked  the  question  : “ Does 

that  amount  to  negligence?”  but  that  was  not  the  question; 
the  question  was:  Was  that  compulsion?  or  was  that  conform- 
ing to  an  order  or  direction?  and  the  statement  itself  answers 
that  question. 

Upon  the  plaintiff’s  own  statement  of  his  case,  both  in  examina- 
tion-in-chief and  in  cross-examination,  I am  unable  to  under- 
stand how  it  can  be  reasonably  contended  that  he  is  within  the 
protection  afforded  by  the  sub-section  of  the  Act  before-men- 
tioned; and  the  case  is  quite  without  the  other  provisions  of 
the  Act.  Nor  can  I see  how  any  reasonable  man  could  find 
that  he  was  not  guilty  of  contributory  negligence,  or  that  he 
did  not  voluntarily  take  the  risk  with  a full  knowledge  of  the 
danger.  It  is  not, the  case  of  an  infant,  but  of  an  active,  able- 
bodied  man  of  full  age,  and  of  two  years’  experience.  A case  of 
deliberate  joint  disregard  by  the  two  men  of  their  well-known 
duty  to  their  masters,  to  other  workmen,  and  to  themselves. 

In  my  opinion,  the  appeal  should  be  allowed,  and  the  action 
dismissed. 

But  it  is  said  that  this  Court  ought  to  lean  toward  supporting 
the  judgment;  and  that  it  may  be  supported  on  the  authority 
of  the  case  Marley  v.  Osborn,  10  Times  L.R.  388:  each  of  which 
assertions  seems  to  me  to  be  quite  erroneous. 

Whilst  one  may,  and,  indeed,  one  must,  have  much  sym- 
pathy for  the  plaintiff,  a young  man  who  suffered  a serious  injury, 
causing  him  much  pain  and  loss,  it  is  quite  beyond  controversy 
that  such  sympathy  ought  not  to  be  permitted  to  affect  a judicial 
consideration  of  the  parties’  legal  rights  one  jot  to  the  prejudice 
of  either  party. 
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The  differences  between  Marley’s  case  and  this  case  are 
great  and  obvious:  there  the  lad  was  not  shewn  to  have  any 
“say”  in  the  matter;  he  was  directed  and  acted  accordingly; 
here  the  full-grown  man,  with  a full  knowledge  of  all  the  dangers, 
consented,  after  discussing  them,  to  do  that  which  he  did  and 
which  he  knew  it  was  wrong,  and  against  his  master’s  desires 
and  interests,  to  do.  There  the  jury  found,  under  circumstances 
very  different  from  those  of  this  case,  that  the  plaintiff  did  not 
Voluntarily  incur  the  risk;  here  the  trial  Judge  refused  to  ask 
the  jury  that  question;  and  here,  too,  upon  the  plaintiff’s  own 
testimony,  he  did  voluntarily  incur  the  risk.  There,  what  the 
lad  did  was  but  the  ordinary  course  taken  in  the  works  in  which 
he  was  employed;  here,  what  the  two  men  did  was  known  to  them 
to  be  contrary  to  rule,  dangerous,  and  wrong;  and  it  was  con- 
certedly  done  merely  to  save  the  trouble  of  setting  out  the  flags 
which  they  knew  would  have  protected  them  from  that  which 
happened. 

The  case  of  Bunker  v.  Midland  R.W.  Co.,  31  W.R.  231,  is 
strongly  against  the  plaintiff;  and  the  point  is  thus  put  by  the 
Lord  Justice  Clerk  in  one  of  the  Scottish  cases:  “The  true  ques- 
tion is  whether  the  order  given  was  one  which  the  servant,  by 
his  engagement,  was  bound  to  conform  to;  there  being  nothing 
so  plainly  illegal  or  wrong  about  it  as  to  involve  the  man  him- 
self in  the  doing  knowingly  of  what  ought  not  to  be  done.” 

In  this  case  there  was  in  reality  no  order  and  no  obedience; 
the  two  men  voluntarily  did  that  which  they  knew  they  ought 
not  to  have  done. 

Unless  the  learned  trial  Judge  had  ruled  that,  upon  the  plain- 
tiff’s own  testimony,  he  voluntarily  incurred  the  risk,  as  I think 
he  should  have  ruled,  then  I have  no  doubt  he  erred  in  not  sub- 
mitting that  point  to  the  jury.  It  is  a trial  Judge’s  duty  to 
frame  questions — when  the  verdict  is  to  take  the  form  of  ques- 
tions and  answers — to  cover  all  the  substantial  questions  in 
issue.  Here  the  main  question,  if  any,  was  the  very  question 
which  he  not  only  did  not  frame  himself,  but  also  refused  to 
put  when  requested  so  to  do,  a refusal  which,  in  my  opinion, 
was  erroneous  and  in  direct  conflict  with  the  Rules  of  Court 
passed  for  the  purpose  of  insuring  a trial  of  all  the  real  questions 
arising  in  the  action.  Upon  the  plaintiff’s  own  testimony,  this 
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question  was  pointedly  raised,  so  that  there  could  not  have  been 
any  reasonable  suggestion  of  surprise,  or  of  any  unfairness,  in 
any  sense,  in  having  it  passed  upon  by  the  jury,  if,  as  I have 
before  said,  the  plaintiff  was  not  nonsuited  upon  his  own  testi- 
mony in  that  respect : and  I feel  bound  to*  add  that  I am 

unable  to  quite  understand  what  is  meant  by  saying  that  the 
question  of  the  voluntary  character  of  the  plaintiff’s  actions 
was  raised  at  too  late  a stage  in  the  trial,  that  it  was  not 
pleaded,  and  so  forth  ; unless  the  real  character  of  the  action 
is  quite  lost  sight  of,  how  can  that  be?  The  very  essence  of 
the  action  is  that  the  plaintiff’s  conduct  was  not  voluntary,  that 
it  was  compulsory,  done  under  orders  which  he  was  bound  to 
obey;  so  that,  at  the  very  outset,  this  very  question  is  raised, 
raised  by  the  plaintiff,  and,  throughout,  is  substantially  all  there 
is  in  the  action.  If  the  case  were  one  of  negligence  of  the 
more  frequent  character — such  for  instance  as  in  the  case  of 
Williams  v.  Birmingham  Battery  and  Metal  Co.:  [1899]  2 K.B. 
338 — the  voluntary  character  of  the  plaintiff’s  conduct  would 
arise  in  an  entirely  different  manner;  it  would  not  be  involved 
in  the  plaintiff’s  case. 


0.  A. 
1911 

Brulott 

v. 

Grand 
Trunk 
Pacific 
R.W.  Co. 


Meredith,  J.A. 


Appeal  dismissed;  Meredith,  J.A.,  dissenting. 


[DIVISIONAL  COURT.] 
Cohen  v.  Webber. 


D.  C. 
1911 

June  7. 


Chose  in  Action — Assignment  of — Right  of  Assignee  to  Sue  in  his  own 
Name — Contract  for  Personal  Services — Non-assignability — Claim 
for  Unliquidated  Damages  for  Breach — Judicature  Act,  sec.  58(5). 

The  plaintiff  sued  for  moneys  alleged  to  be  due  to  him  by  the  defend- 
ants for  his  own  personal  services  as  a singer  and  also  as  assignee  of 
the  claims  of  other  singers  for  like  services:  — 

Held,  that  the  contracts  pursuant  to  which  the  plaintiff  and  his  assignors 
rendered  their  services  were  not  in  their  nature  assignable:  in  effect, 
what  the  assignors  had  attempted  to  assign  were  their  several  claims 
for  alleged  breaches  of  the  contracts. 

Not  every  chose  in  action  is  covered  by  sec.  58,  sub-sec.  5,  of  the  Judica- 
ture Act;  and,  when  the  contract  has  not  been  or  cannot  be  assigned,  it 
is  not  competent,  under  that  enactment,  when  a breach  of  contract  has 
occurred,  to  assign  a claim  to  damages  for  the  breach,  so  as  to  enable 
the  assignee  to  sue  in  his  own  name;  and,  therefore,  the  plaintiff’s 
claim  as  assignee  could  not  be  entertained. 

May  v.  Lane  (1894),  64  L.J.Q.B.  236,  71  L.T.R.  869,  followed. 

Judgment  of  the  County  Court  of  the  County  of  York  affirmed. 
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Appeal  by  the  plaintiff  from  the  judgment  of  the  County 
Court  of  the  County  of  York  of  the  15th  March,  1911,  dismissing 
an  actiop,  to  recover  moneys  alleged  to  be  due  by  the  defendants, 
the  president  and  cantor  respectively  of  the  Goll  Zadok  Con- 
gregation at  Toronto,  under  contracts  made  with  them  the 
plaintiff  and  others  to  sing  for  them  in  the  synagogue 
of  the  Congregation.  The  other  singers  assigned  their  claims 
to  the  plaintiff,  and  he  sued  for  the  aggregate  amount  alleged 
to  be  due  for  all. 


June  6.  The  appeal  was  heard  by  a Divisional  Court  com- 
posed of  Boyd,  C.,  Latchford  and  Middleton,  JJ. 

John  MacGregor,  for  the  plaintiff,  argued  that  the  moneys 
owing  to  the  assignors  by  the  defendants,  immediately  they  were 
due,  became  a debt  which  was  assignable  under  the  provisions 
of  the  Judicature  Act,  R.S.O.  1897,  ch.  51,  sec.  58  (5).  He  referred 
to  King  v.  Victoria  Insurance  Co.,  [1896]  A.C.  250;  Devlin  v. 
Mayor,  etc.,  of  the  City  of  New  York  (1875),  63  N.Y.  8;  Laidlaw 
v.  O’Connor  (1893),  23  O.R.  696;  and  other  cases  cited  in  Holme- 
sted  & Langton’s  Judicature  Act  of  Ontario,  3rd  ed.,  pp.  69,  70; 
Warren’s  Choses  in  Action,  p.  155  et  seq. 

H.  C.  Macdonald,  for  the  defendants,  contended  that  the 
contract  itself  was  non-assignable,  and  that  the  claims  for  damages 
for  breach  of  the  contract  could  not  be  enforced  by  the  assignee 
in  his  own  name.  He  referred  to  McCormack  v.  Toronto  R.W. 
Co.  (1907),  13  O.L.R.  656,  at  p.  658,  where  May  v.  Lane  (1894), 
71  L.T.R.  869,  64  L.J.Q.B.  236,  is  referred  to;  King  v.  Victoria 
Insurance  Co.,  [1896]  A.C.  250;  and  Dawson  v.  Great  Northern 
and  City  R.W.  Co.,  [1905]  1 K.B.  260,  at  p.  270,  where  May  v. 
Lane  is  approved  of. 


June  7.  The  judgment  of  the  Court  was  delivered  by  Boyd, 
C.: — In  Tolhurst  v.  Associated  Portland  Cement  Manufacturers, 
[1903]  A.C.  414,  Lord  Lindley  says,  as  to  the  Judicature  Act, 
1873,  sec.  75,  clause  6:  “It  has  not  made  contracts  assignable 
which  were  not  assignable  in  equity  before,  but  it  has  enabled 
assigns  of  assignable  contracts  to  sue  upon  them  in  their  own 
names  without  joining  the  assignor:”  p.  424. 

The  contract  with  the  plaintiff  in  this  case  was  for  personal 
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services  as  the  singer  in  a choir,  and  was  in  its  nature  not  assign- 
able: Kemp  v.  Baerselman,  [1906]  2 K.B.  604.  Of  like  kind 
are  all  the  other  contracts  made  by  the  defendant  with  Gordon, 
Jacobson,  Geld,  etc.,  for  services  to  be  performed  as  singers. 
The  contracts  not  being  assignable,  what  has  been  assigned  to 
the  plaintiff  by  the  other  singers  are  their  several  claims  to  be 
paid  damages  for  alleged  breach  of  the  several  contracts. 

In  other  words,  the  right  to  unliquidated  damages  is  attempted 
to  be  severed  from  the  contracts  and  turned  over  to  the  plain- 
tiff in  order  that  he  may  in  his  own  name  sue  for  the  combined 
amounts.  It  is  only  by  virtue  of  the  provisions  of  the  Judicature 
Act  that  this  can  possibly  be  successfully  prosecuted  in  the  Courts. 
Section  58,  sub-sec.  5,  of  R.S.O.  1897,  ch.  51,  provides  that  “any 
absolute  assignment  ...  of  any  debt  or  other  legal  chose 
in  action  . . . shall  be  effectual  in  law  . . .to  pass 

and  transfer  the  legal  right  to  such  debt  or  chose  in  action  . 
and  the  power  to  give  a good  discharge  for  the  same  without  the 
concurrence  of  the  assignor.”* 

Now,  I think  that  the  law  has  been  made  plain  since  the 
Judicature  Act  (which  is  the  same  in  England  and  Ontario  on 
the  head  of  assignments),  that  not  every  “chose  in  action”  is 
contemplated  or  covered  by  the  words  in  the  statute,  and  also 
that,  when  the  contract  has  not  been  or  cannot  be  (as  in  this 
case)  assigned,  it  is  not  competent,  when  a breach  of  contract 
has  occurred  in  respect  to  which  the  original  party  to  the  con- 
tract could  sue  for  damages,  for  him  to  assign  these  damages, 
or  a claim  to  these  damages,  so  as  to  enable  the  assignee  to  sue 
in  his  own  name.  That  was  so  laid  down  in  the  case  cited  of  May 
v.  Lane,  64  L.J.Q.B.  236  (1894),  as  explained  in  the  later  case 
of  Torkington  v.  Magee,  [1902]  2 K.B.  427,  at  pp.  433,  434.  (This 
case  was  reversed,  on  the  facts,  in  appeal:  [1903]  1 K.B.  644.) 

The  objections  in  law  to  the  maintenance  of  this  action  are, 
therefore,  in  my  opinion,  twofold : the  contract  itself  is  inherently 
of  a non-assignable  character,  and  (secondly)  the  possible  damages 
separated  by  means  of  the  assignment  are  not  susceptible  of 
being  enforced  in  the  Court  by  the  assignee  in  his  own  name. 

The  appeal  is  dismissed  with  costs. 
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*See  now  1 Geo.  V.  ch.  25,  sec.  45  (O.) 
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[DIVISIONAL  COURT.] 


Clark  v.  Lo^tus. 

Life  Insurance — Benefit  Certificate — Change  of  Apportionment — Person 
Benefitting  by  Change — Onus — Unrighteous  Transaction — Agreement 
that  Apportionment  should  not  be  Changed — Beneficiary  for  Value, 
but  not  so  Recognised  in  Policy — R.S.O.  1897,  ch.  203,  sec.  51,  sub- 
secs. 3,  4 — Amending  Act,  1 Edw.  VII.  ch.  21,  sec.  2,  sub-sec.  5 — Re- 
troactivity. 

The  rule  that  a person  who  is  instrumental  in  the  framing  of  a will, 
and  who  obtains  a bounty  by  that  will,  must  shew, t in  order  to  maintain 
the  benefit,  not  only  that  the  will  was  read  over  to  the  testator  and  that 
he  was  of  sound  mind  and  memory,  and  capable  of  comprehending  it,  but 
that  the  transaction  was  a righteous  one,  is  applicable  to  the  case  of 
an  assured  altering  the  apportionment  of  insurance  moneys  in  favour  of 
one  under  whose  influence  he  acts. 

Fulton  v.  Andrew  (1875),  L.R.  7 H.L.  448,  471,  applied  and  followed. 

The  assured  had  apportioned  his  insurance  moneys  equally  among  his 
wife  and  two  daughters;  but,  while  living  at  the  house  of  one  of  his 
daughters,  shortly  before  his  death,  and  when  he  was  in  a feeble  state 
of  health,  he  purported  to  change  the  apportionment  so  as  to  make 
that  daughter  (the  defendant)  the  sole  beneficiary: — 

Held,  upon  the  evidence,  that  the  defendant  had  not  shewn  that  the  trans- 
action was  a righteous  one;  the  result  was,  in  the  circumstances,  un- 
just and  inequitable;  and  the  transaction  could  not  stand. 

Held,  also,  per  Clute,  J.,  that  the  finding  of  the  trial  Judge  that  there 
was  an  agreement  between  the  assured  and  his  wife  that  the  original 
apportionment  should  not  be  changed  (the  wife  undertaking  to  pay  the 
premiums,  which  she  did),  was  well  supported  by  the  evidence;  but 
effect  could  not  be  given  to  the  agreement,  as  it  did  not  appear  upon 
the  face  of  the  certificate  or  policy,  in  which  the  original  apportion- 
ment was  made,  that  the  wife  was  a beneficiary  for  value;  and  sub- 
sec. 4 of  sec.  151  of  the  Insurance  Act,  R.S.O.  1897,  ch.  203,  applies  to 
the  amendment  of  sub-sec.  3 by,  1 Edw.  VII.  ch.  21,  sec.  2,  sub-sec.  5, 
so  as  to  make  it  retroactive  and  applicable  to  the  certificate  or  policy 
in  question,  which  was  issued  in  1893. 

Judgment  of  Middleton,  J.,  affirmed. 


An  appeal  by  the  defendant  from  the  judgment  of  Middle- 
ton,  J.,  of  the  7th  February,  1911,  at  the  trial  before  him,  with- 
out a jury,  of  an  issue  directed  to  determine  whether  the  plain- 
tiffs, the  second  wife  and  widow  of  James  E.  Clark  and  their 
daughter,  or  the  defendant,  the  daughter  of  James  E.  Clark 
by  his  first  marriage,  were  entitled  to  certain  moneys,  the  pro- 
ceeds of  an  insurance  upon  the  life  of  James  E.  Clark,  amounting 
to  $2,893,  paid  into  Court  by  the  insurers.  The  plaintiffs  claimed 
each  one-third  of  the  insurance  moneys  under  the  terms  of  the 
policy  or  certificate  and  an  arrangement  made  by  the  deceased 
with  the  plaintiff  Jane  Clark,  the  widow;  and  the  defendant 


XXIV.] 


ONTARIO  LAW  REPORTS. 


175 


claimed  the  whole  by  virtue  of  a later  arrangement  said  to  have 
been  made  by  the  deceased,  in  the  circumstances  mentioned  in 
the  judgment.  The  trial  Judge  determined  that  the  plaintiffs 
were  each  entitled  to  one-third,  and  the  defendant  to  the  remain- 
ing one-third. 

April  26.  The  appeal  was  heard  by  a Divisional  Court 
composed  of  Meredith,  C.J.C.P.,  Teetzel  and  Clute,  JJ. 

G.  H.  Watson,  K.C.,  and  J.  T.  Loftus,  for  the  defendant. 
There  is  no  evidence  to  support  the  view  taken  by  the  trial  Judge, 
that  the  change  in  the  apportionment  under  the  insurance  policy 
was  made  at  the  instance  of  the  defendant,  and  he  appears  to 
have  been  unduly  impressed  by  what  he  considered  to  be  the 
equities  in  the  case.  He  was  not  correct  in  his  view  that  the 
circumstances  of  the  case  called  for  the  advice  of  an  independent 
solicitor,  as  this  is  merely  a matter  of  individual  opinion.  Tyrrell 
v.  Painton,  [1894]  P.  151,  went  altogether  too  far,  and  was  not 
followed  by  the  House  of  Lords  in  Low  v.  Guthrie,  [1909]  A.C. 
278.  See  also  Cornwall  v.  Cornwall  (1908),  12  O.W.R.  552. 

There  is  no  evidence  to  shew  that  the  deceased  was  mentally 

enfeebled,  and  no  duty  was  cast  upon  the  defendant  to  enter 
into  discussions  with  him  as  to  the  nature  and  effect  of  his  action 
in  altering  the  apportionment.  As  to  the  right  and  duty  of 
an  appellate  Court  to  review  the  decision  of  the  Court  below 
on  questions  of  fact,  reference  may  be  made  to  Aitken  v.  McMeckan, 
[1895]  A.C.  310;  Gordon  v.  Horne  (1910),  in  which  the  decision 
of  the  Supreme  Court,  Horne  v.  Gordon  (1909),  42  S.C.R. 
240,  was  reversed  by  the  Privy  Council:  see  30 

C.L.T.  875;  Kaiserhof  Hotel  Co.  v.  Zuber  (1911), 
23  O.L.R.  481.  As  to  the  alleged  agreement  between 

the  husband  and  wife  that  the  apportionment  should 
not  be  changed,  it  is  submitted  that  this  cannot  be  given  effect 
to,  having  in  view  the  amendment  of  sec.  151  (3)  of  the  Insurance 
Act  by  1 Edw.  VII.  ch.  21,  sec.  2 (5),  which  provision  must  be 
considered  to  be  retroactive.  The  following  cases  were  also  re- 
ferred to:  Boughton  v.  Knight  (1873),  L.R.  3 P.  & D.  64;  Guard- 
house v.  Blackburn  (1866),  L.R.  1 P.  & D.  109,  116;  Banks  v. 
Goodfellow  (1870),  L.R.  5 Q.B.  549,  554;  Parfitt  v.  Lawless  (1872), 
L.R.  2 P.  & D.  462,  468;  Boyse  v.  Rossborough  (1857),  6 H.L.C.  2; 
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Baudains  v.  Richardson , [1906]  A.C.  169,  176;  W ingrove  v.  Wing- 
rove  (1885),  11  P.D.  81;  Connell  v.  Connell  (1906),  37  S.C.R.  404; 
Thompson  v.  Torrance  (1883),  9 A.R.  1;  Ernes  v.  Ernes  (1865),  11 
Gr.  325;  Skinner  v.  Farquharson  (1902),  32  S.C.R.  58;  Vandusen 
v.  Young  (1902),  1 O.W.R.  55;  Fisher  v.  Fisher  (1902),  1 O.W.R. 
442. 

J.  B.  Clarke  K.C.,  and  E.  J.  Hearn,  K.C.,  for  the  plaintiffs, 
argued  that  the  judgment  of  the  trial  Judge  as  to  the  facts  was 
fully  supported  by  the  evidence;  and,  such  being  the  case,  the 
impeached  transaction  could  not  stand.  The  defendant  ad- 
mitted that  the  document  changing  the  apportionment  was 
signed  in  her  presence  by  the  deceased,  who  had  no  legal  advice 
in  the  matter,  and  who  was  in  a feeble  state  of  mind  and  body. 
There  was  no  good  reason  for  him  to  leave  his  home  and  go  to 
reside  with  the  defendant;  and  all  the  circumstances  surrounding 
the  transactions  in  question  are  of  a suspicious  nature.  By  his 
agreement  with  his  wife,  the  deceased  had  placed  himself  in 
the  position  of  a trustee  for  the  plaintiffs;  and  it  was  not  open 
to  him  to  violate  his  contract. 

Watson,  in  reply,  argued  that,  as  this  was  not  the  case  of  a 
fiduciary  relationship,  the  doctrine  as  to  the  necessity  of  inde- 
pendent advice  had  no  application. 


June  10.  Clute,  J. : — The  plaintiffs  claim  two-thirds  of  cer- 
tain insurance  moneys  paid  into  Court  by  the  Independent 
Order  of  Foresters  on  an  endowment  certificate  for  $3,000,  dated 
the  6th  March,  1893.  The  original  insurance  was  for  $1,000, 
dated  the  19th  January,  1892.  This  certificate  was  surrendered, 
and  a new  certificate  for  $3,000  issued.  The  beneficiaries  named 
therein  are  the  plaintiffs  and  the  defendant  in  equal  shares.  The 
certificate  continued  in  force  until  the  death  of  the  said  James 
E.  Clark,  on  the  16th  day  of  February,  1910. 

The  plaintiff  Jane  Clark  is  his  second  wife,  and 
the  plaintiff  May  Clark  their  daughter.  The  defen- 
dant, Florence  Loftus,  is  a daughter  by  a previous 

marriage.  The  plaintiff  Jane  Clark  was  married  in  1882, 
and  she  continued  to  reside  with  her  husband  until 
the  22nd  November,  1909.  The  deceased  had  been  in  business, 
occupying  premises  owned  by  his  wife,  the  said  Jane  Clark,  until 
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about  1900,  when,  being  unable  to  carry  on  the  business  success- 
fully any  longer,  he  gave  up  the  business. 

He  had,  prior  to  this,  received  an  injury  from  an  explosion, 
which  for  a length  of  time  rendered  him  unable  to  walk.  The 
injury  was  from  a scald  upon  the  legs,  which  from  time  to  time 
broke  out  in  running  sores  and  to  a certain  extent  affected  his 
health  and  earning  power,  so  that,  after  he  gave  up  the  busi- 
ness, his  earning  power  was  not  sufficient  to  support  his  family 
and  keep  up  the  premiums  upon  his  insurance,  and  he  determined 
to  drop  it.  It  was,  however,  arranged  between  himself  and  his 
wife  that  she  should  pay  the  premiums  out  of  certain  rents  coming 
to  her  from  her  own  personal  estate,  and  that  the  insurance 
should  remain  as  it  then  was,  apportioned  equally  between  the 
plaintiffs  and  the  defendant. 

In  pursuance  of  this  agreement,  which  the  trial  Judge,  upon 
sufficient  evidence,  finds  was  duly  entered  into,  the  plaintiff 
Jane  Clark  paid  the  premiums  from  July,  1900,  to  September, 
1908.  During  this  period,  the  defendant  was  applied  to  by 
the  plaintiffs  to  pay  her  proportion  of  the  premium,  but  she 
declined  to  do  so.  She,  however,  on  one  occasion  applied  to 
the  secretary  of  the  said  society,  and  asked  if  she  could  be  per- 
mitted to  pay  her  one-third  share  independently  of  the  plaintiffs. 
She  was  informed,  however,  that  this  could  not  be  done  ; that, 
if  default  was  made  in  any  part  of  the  insurance  premium,  it 
would  void  the  whole. 

With  respect  to  the  increased  calls  or  premiums  to  be  paid 
upon  the  policy,  it  was  arranged  that  the  society  should  advance 
the  increase  and  charge  the  same  against  the  policy;  and  this 
was  done  down  to  the  date  of  the  assured’s  death,  and  amounted 
to  some  $82. 

In  January,  1909,  the  said  James  E.  Clark  suffered  a paralytic 
stroke,  which  rendered  him  unconscious,  and  from  which  he 
never  fully  recovered.  He  remained  at  the  hospital  for  some 
weeks,  and  afterwards  went  to  the  country  for  a part  of  the 
summer  to  recuperate,  but  he  never  regained  his  normal  strength. 
It  was  during  his  illness  in  January,  and  without  his  knowledge, 
that  the  defendant  found  that  the  premiums  were  overdue,  and 
then,  for  the  first  time,  she  paid  up  the  arrears  and  continued 
to  pay  the  premiums  until  his  death.  This  appears  to  have 
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been  done  without  reference  to  the  plaintiff  Jane  Clark.  The 
total  payments  made  by  the  defendant  amounted  to  $82.50. 

On  the  20th  November,  the  said  James  E.  Clark  first  spoke 
to  his  daughter  about  going  to  live  with  her,  and  two  days  later, 
namely,  on  the  22nd  November,  1909,  he  left  his  home,  without 
stating  where  he  was  going,  and  went  to  the  defendants  house, 
and  continued  to  reside  with  her  until  his  death.  On  the  same 
day,  the  trial  Judge  finds,  “ steps  were  taken  to  -communicate 
with  a solicitor,  Mr.  Loftus,  the  brother  of  Dr.  Loftus,  with 
whose  wife  he  was  staying,  and  steps  were  taken  to  secure  the 
necessary  documents  to  bring  about  a transfer  of  beneficiaries. 
Now,  I am  not  satisfied  at  all  with  the  explanation  that  has  been 
given  by  Mrs.  Loftus  of  what  took  place  at  that  time.  It  may 
be  that  I am  doing  her  an  injustice  in  not  accepting  her  story 
in  its  entirety,  but  I find  myself  unable  to  do  so.  The  situation 
was  one  which,  more  than  any  situation  one  can  think  of,  called 
for  the  exercise  of  great  precaution.  I think  it  called  for  Mr. 
Clark  receiving  advice  from  an  absolutely  disinterested  and  in- 
dependent solicitor.  Mr.  Loftus,  the  solicitor,  when  he  went 
into  the  box,  said  that  he  felt  himself  in  an  awkward  position, 
owing  to  his  interest,  his  indirect  interest,  in  the  matter.  He 
did  not  feel  free  to  give  Clark  the  advice  which  I think  he  ought 
to  have  had.77 

The  trial  Judge  comments  somewhat  severely  upon  the  evi- 
dence of  Dr.  MacMahon,  who  seems  to  have  been  called  in 
before  the  change  of  beneficiaries  was  made,  to  report  upon 
the  mental  condition  of  the  said  James  E.  Clark.  His  evidence 
impressed  the  learned  trial  Judge  unfavourably,  and  he  accepts 
the  evidence  given  by  May  Clark  as  to  what  took  place  on  that 
occasion.  He  further  finds  that  “from  that  time  on  the  old 
man’s  mind  was  in  the  extremity  of  weakness,  and  that  he  was 
not  fit  to  exercise  testamentary  powers  unless  he  had  very  care- 
ful guidance  to  see  that  all  proper  precautions  were  taken  to 
compel  him  to  realise  the  actual  situation.77 

The  learned  trial  Judge  further  says:  “I  am  not  satisfied 
that  he  had  no  testamentary  capacity,  but  I think  that  it  is 
incumbent  upon  those  attempting  to  set  up  any  testamentary 
act,  or  any  act  in  the  nature  of  a testamentary  act,  to  see  that 
all  extraneous  influence  was  excluded.77  He  entirely  discredits 


XXIV.] 


ONTARIO  LAW  REPORTS. 


179 


the  evidence  of  Compton,  at  whose  place  Clark  stayed  during 
the  summer.  He  does  not  accept  the  evidence  of  this  witness 
in  any  degree.  He  does  not  think  he  is  to  be  relied  upon  in  any 
respect.  He  expressly  finds  that  the  deceased  “ agreed  with  his 
wife  that  if  she  would  pay  these  premiums  as  they  fell  due  upon 
the  policy  that  apportionment  should  be  permitted  to  stand.” 

From  a careful  perusal  of  the  evidence  and  the  Judge’s  findings, 
a fair  outline  of  the  case  may  shortly  be  stated  thus: — 

The  father  makes  an  insurance  apportioned  equally  between 
his  wife  and  two  daughters,  one  of  the  daughters  by  a prior  mar- 
riage. He  pays  the  premiums  upon  the  policy  containing  this 
apportionment  for  some  ten  years,  when,  from  force  of  circum- 
stances, being  unable  longer  to  keep  the  policy  alive,  he  comes 
to  an  understanding  with  his  wife  that  if  she  will  pay  the  premiums 
the  apportionment  shall  remain  unchanged.  The  wife  accepts 
this  arrangement  and  continues  to  pay  the  premiums  from  1900 
to  September,  1908.  The  father  suffering  from  a severe  illness 
from  which  it  is  doubtful  that  he  will  recover,  the  defendant 
intervenes  and  continues  to  pay  the  premiums  thereafter  until 
his  death,  amounting  to  some  $82,  although  the  plaintiff  Jane 
Clark  states  that  she  was  willing  to  do  so.  After  this  severe 
illness,  and  while  the  father  was  in  a feeble  state,  he  leaves  the 
wife  and  family,  with  whom  he  had  resided  for  twenty-eight 
years,  and  goes  to  reside  with  the  defendant,  where  he  con- 
tinues until  his  death.  On  the  very  day  that  the  arrangement 
was  made  that  he  should  leave  his  home,  and  unknown  to  the 
plaintiffs,  steps  were  taken  with  a view  of  having  a change  in 
the  apportionment  and  to  make  the  same  wholly  in  favour  of 
the  defendant. 

The  brother  of  the  defendant’s  husband  was  called  in  as  soli- 
citor, who,  feeling  that  his  position  was  equivocal,  declined  to 
act.  The  defendant’s  version  of  what  took  place  leading  up  to 
and  resulting  in  the  change  of  beneficiaries  is  not  accepted  as 
satisfactory  by  the  trial  Judge. 

The  whole  transaction  was  suspicious.  It  bore  every  appear- 
ance of  being  an  endeavour  on  the  part  of  the  defendant,  at 
a time  when  her  father  was  in  a feeble  state  of  health,  to  prevail 
upon  him  to  undo  what  was  a reasonable  and  equitable  settle- 
ment and  contrary  to  the  express  understanding  between  the 
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parties,  in  pursuance  of  which  the  plaintiff  Jane  Clark  had  con- 
tributed of  her  own  means  to  keep  the  policy  alive. 

The  deceased  had  no  good  ground  for  leaving  his  home.  He 
had  become  depressed  and  melancholy  after  the  first  stroke,  and 
was  often  irritated,  and  took  as  an  affront  remarks  made  by  his 
wife  which  had  no  reference  to  him  at  all,  in  regard'  to  his  earning 
a livelihood.  The  finding  of  the  trial  Judge  that  he  had  no 
ground  for  leaving  his  home  is  well  supported  by  the  evidence, 
and  I think  it  a fair  inference  that  the  defendant,  believing  that 
it  was  exceedingly  probable  from  the  nature  of  his  recent  illness 
that  her  father  would  not  live  very  long,  took  advantage  of 
his  enfeebled  condition  and  expressed  dissatisfaction  of  his  treat- 
ment at  home  to  invite  him  to  come  and  reside  with  her,  with 
a view  of  inducing  him  to  appoint  her  as  the  sole  beneficiary 
under  his  certificate  of  insurance. 

Having  regard  to  all  the  circumstances  of  the  case,  I am  of 
opinion  that  the  present  case  falls  within  the  rule  laid  down  in 
Fulton  v.  Andrew  (1875),  L.R.  7 H.  L.  448,  at  p. 

471,  as  follows  : “ There  is  one  rule  which  has  al- 

ways been  laid  down  by  the  Courts  having  to  deal 
with  wills,  and  that  is,  that  a person  who  is  instrumental 
in  the  framing  of  a will,  as  these  two  persons  undoubtedly  were, 
and  who  obtains  a bounty  by  that  will,  is  placed  in  a different 
position  from  other  ordinary  legatees  who  are  not  called  upon 
to  substantiate  the  truth  and  honesty  of  the  transaction  as  re- 
gards their  legacies.  It  is  enough  in  their  case  that  the  will 
was  read  over  to  the  testator  and  that  he  was  of  sound  mind 
and  memory,  and  capable  of  comprehending  it.  But  there  is 
a farther  onus  upon  those  who  take  for  their  own  benefit,  after 
having  been  instrumental  in  preparing  or  obtaining  a will.  They 
have  thrown  upon  them  the  onus  of  shewing  the  righteousness 
of  the  transaction.” 

The  latest  cases  on  this  subject  appear  to  be  Tyrrell  v.  Painton, 
[1894]  P.  151,  in  the  Court  of  Appeal;  Adams  v.  McBeath  (1897), 
27  S.C.R.  13;  Collins  v.  Kilroy  (1901),  1 O.L.R.  503;  Low  v. 
Guthrie,  [1909]  A.C.  278;  and  Malcolm  v.  Ferguson  (1909),  14 
O.W.R.  737,  1 O.W.N.  77. 

The  rule  appears  to  me  to  be  applicable  to  a case 
of  this  kind,  which  closely  resembles  the  case  of  a 
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will.  So  far  from  the  evidence  removing  the  suspicious 
nature  of  the  transaction  and  shewing  the  same  to  be  a 
righteous  transaction,  quite  the  reverse  is  the  case.  The 
learned  trial  Judge  largely  discredited  the  evidence  of  the  de- 
fence, and  considered  the  transaction  a most  unrighteous  one. 
Having  regard  to  all  the  circumstances  and  especially  the  mental 
and  physical  condition  of  the  deceased,  I agree  that,  upon  this 
ground,  the  transaction  ought  not  to  stand. 

I am  further  of  opinion  that  the  finding  of  the  trial  Judge 
that  there  was  an  agreement  between  the  husband  and  the 
wife  that  the  apportionment  should  not  be  changed  is  well- 
supported  by  the  evidence. 

The  question,  however,  is  whether,  having  regard  to  the 
Insurance  Act,  effect  can  be  given  to  this  agreement;  it  not 
appearing  upon  the  face  of  the  certificate  that  the  plaintiffs 
claim  as  beneficiaries  for  value. 

Book  v.  Book  (1900),  32  O.R.  206,  somewhat  resembles  the 
present  case.  There  a person  whose  life  was  insured  by  a benevo- 
lent society  in  favour  of  his  wife,  who  was  a beneficiary  for  value, 
though  not  stated  to  be  so  in  the  certificate,  was  unable  or  un- 
willing to  keep  the  insurance  in  force,  and  the  latter  assessments 
before  his  death  were  paid  by  the  wife.  By  his  will  the  assured 
gave  the  whole  of  the  insurance  moneys  to  one  of  his  sons.  It 
was  held  at  the  trial  by  Meredith,  J.,  that  he  had  power  to  do 
so  by  virtue  of  sec.  160  of  the  Ontario  Insurance  Act,  R.S.O. 
1897,  ch.  203,  the  proviso  at  the  end  of  sub-sec.  2 shewing  that 
the  section  is  applicable  to  the  case  of  a beneficiary  for  value, 
and  that  those  only  who  appear  as  such  expressly  in  the  policy 
are  protected  against  the  wide  power  to  change  the  beneficiaries 
conferred  by  the  section.  This  judgment  was  reversed  by  the 
Court  of  Appeal  (1901),  1 O.L.R.  86,  upon  the  ground  that  the 
certificate  of  insurance  was  made  payable  to  the  plaintiff,  not 
as  the  wife  of  the  assured  under  the  provisions  of  the  Act  47 
Viet.  ch.  20  (O.),  but  to  indemnify  her  against  the  mortgage 
she  had  given  on  her  own  land  for  the  accommodation  of  her 
husband,  and  that,  if  the  case  was  governed  by  the  Ontario 
Insurance  Act  at  all,  it  was  governed  by  sec.  151,  and  not  by 
sec.  160,  and  that  sec.  151  expressly  forbids  the  diversion  of  the 
benefit  of  any  person  who  is  a beneficiary  for  value.  It  would 
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thus  appear  from  the  judgment  of  Meredith,  J.,  and  from  the 
judgment  in  appeal,  that,  but  for  the  peculiar  circumstances 
of  the  case,  owing  to  the  certificate  having  been  given  as  security 
to  the  wife  for  a mortgage  made  by  her  for  the  husband’s  bene- 
fit, the  case  would  have  fallen  under  sec.  160,  as  it  then  stood. 

Section  151  was  amended,  probably  owing  to  the  decision  in 
Book  v.  Book,  by  1 Edw.  VII.  ch.  21,  sec.  2,  sub-sec.  5,  by  adding 
to  the  end  of  sub-sec.  3 of  sec.  151,  the  words:  “but  a beneficiary 
shall  only  be  deemed  a beneficiary  for  value  when  he  is 
expressly  stated  to  be  so  in  the  policy.” 

By  sub-sec.  6 of  the  same  Act,  the  following  words  were 
added  to  sub-sec.  2 of  sec.  160:  “but  no  beneficiary  shall  be 
deemed  to  be  a beneficiary  for  value  unless  in  the  policy  expressly 
stated  to  be  so.” 

Sub-section  4 of  sec.  151  declares  that  the  section  shall  apply, 
not  only  to  any  future  contract  of  insurance  and  to  any  declara- 
tion made  on  or  relating  to  any  such  contract,  but  also  to  any 
contract  of  insurance  heretofore  issued  and  declaration  hereto- 
fore made.  But  for  the  amendment,  effect  could,  and  I think 
should,  be  given  to  the  agreement  between  the  husband  and 
wife  not  to  alter  the  apportionment. 

Does  sub-sec.  4 apply  to  the  amendment  so  as  to  make  it 
retroactive?  I have  been  unable  to  find  any  express  authority 
upon  this  point.  It  will  be  observed  that  on  the  agreement 
between  the  plaintiff  and  her  husband,  the  said  Jane  Clark  paid 
the  premiums,  either  through  her  husband,  with  her  own  money, 
or  paid  them  herself,  from  July,  1900,  to  1908.  Both  the  certi- 
ficate, therefore,  and  the  agreement,  are  prior. 

Sub-section  5 of  sec.  160  also  makes  that  section  retroactive. 

Having  regard  to  the  clauses  making  secs.  151  and  160  retro- 
active, I am  unable  to  say  that  such  clauses  do  not 
cover  the  amendment.  With  some  hesitation,  I think  they  do; 
and,  as  the  alleged  agreement  under  which  the  claim  to 
be  a beneficiary  for  value  is  made,  comes  distinctly  within 
the  language  of  the  amendment,  I do  not  think  effect  can  be 
given  to  the  agreement. 

The  appeal  should  be  dismissed  with  costs. 
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Meredith,  C. J. : — I agree  with  the  view  of  my  brother  Clute 
that  the  transaction  as  the  result  of  which  the  appellant  claims 
to  be  entitled  to  the  whole  of  the  insurance  money  cannot  stand. 

Having  reached  that  conclusion,  it  is  unnecessary  to  deter- 
mine the  other  question  dealt  with  by  my  learned  brother,  and 
I express  no  opinion  as  to  it.  When  it  becomes  necessary  to 
decide  it,  the  effect  of  sub-sec.  5 of  sec.  151  will  have  to  be  con- 
sidered. 

Teetzel,  J.,  agreed  in  the  Tesult. 

Appeal  dismissed  with  costs. 


[DIVISIONAL  COURT.] 

Kennedy  v.  Kennedy. 

Will — Interest  of  Pecuniary  Legatee  in  Residuary  Estate — Void  Provision 
— Perpetuity — Action  for  Construction — Status  of  Plaintiff — Absence  of 
Interest — Dismissal  of  Action — Con.  Rule  261 — Right  to  Act  under — 
Appeal — Review  of  Discretion — Amendment — Leave  to  Set  up  New 
Cause  of  Action — Refusal  of. 

This  action  was  brought  to  obtain  an  interpretation  of  the  will  of  D.  K., 
under  which  the  plaintiff  was  a pecuniary  legatee.  Her  legacy  was  paid 
ta  her  by  the  acting  executor,  the  defendant  James  H.  K.,  before  the 
action  was  brought.  The  plaintiff  was  not  one  of  the  next  of  kin  of  the 
testator,  but  her  father  was,  and  it  appeared  that,  after  action  begun, 
she  had  obtained  from  him  an  assignment  of  any  interest  he  might 
have  in  certain  of  the  residuary  estate,  as  to  which  there  might  be  an 
intestacy.  The  testator  devised  his  dwelling-house  in  fee  simple  to  his 
son,  the  defendant  James  H.  K.  Other  devises  and  bequests  followed. 
The  residue  he  devised  and  bequeathed  to  his  executors  and  trustees, 
“to  be  used  and  employed  by  them  . . . so  far  as  it  may  go  . . . 

to  the  maintenance  and  keeping  up  my  house  and  premises  herein  be- 
queathed to  my  son  James  H.  K.  . . . with  full  power  and  author- 
ity to  make  sales  of  my  real  estate  . . . and  the  proceeds  of  such 
sales  to  devote  ...  to  keep  up  and  maintain  my  said  residence  in 
the  manner  in  which  it  has  been  heretofore  kept  and  maintained;  and 
if  for  any  reason  it  should  be  necessary  that  the  said  residence  should 
be  sold  or  disposed  of,  I direct,  upon  any  such  sale  being  completed, 
that  the  residuary  estate  then  remaining  shall  be  divided  in  equal  pro- 
portions among  the  several  pecuniary  legatees  under  this  my  will:” — ; 

Held,  that  the  provision  in  favour  of  the  pecuniary  legatees  was  void  for 
perpetuity.  A present  right  to  an  interest  in  property  which  may  arise 
at  a period  beyond  the  legal  limit  is  void. 

London  and  South  Western  R.W.  Co.  V.  Comm  (1882),  20  Ch.  D.  562, 
followed. 

Held,  also,  that  the  plaintiff,  having  no  interest  in  the  estate,  beyond  what 
she  had  received,  had  no  status  to  maintain  this  action;  and  it  was  dis- 
missed as  against  the  defendant  James  H.  K.,  upon  a motion  made  by 
him  under  Con.  Rule  261. 

Held,  also,  that  leave  should  not  be  given  to  the  plaintiff  to  amend  by 
setting  up  in  this  action  an  entirely  new  cause  of  action,  viz.,  the  right 
which  she  acquired  under  the  assignment  from  her  father. 
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Upon  appeal  from  the  judgment  of  a single  Judge  dismissing  the  action, 
upon  the  motion  under  the  Rule,  the  plaintiff  contended  that  the  action 
should  have  been  allowed  to  go  to  trial:  — 

Held,  that  the  merits  of  the  case  having  been  dealt  with,  and  the  rights  of 
the  parties  rightly  determined,  the  Court  should  not  set  aside  the  adjudi- 
cation; the  Judge  had  power  to  act  under  the  Rule,  and,  having  done 
so,  his  judgment  could  not  he  set  aside  unless  it  was  wrong  in  law. 
Judgment  of  Latchford,  J.,  affirmed. 


Motion  by  the  defendant  Janies  Harold  Kennedy,  under 
Con.  Rule  261,  for  judgment  upon  the  pleadings,  or  for  an  order 
striking  out  the  statement  of  claim  as  against  him,  on  the  ground 
that  the  statement  of  claim  did  not  disclose  any  reasonable  cause 
of.' action,  inasmuch  as  the  plaintiff  (Madeline  Kennedy)  had  no 
interest  in  the  estate  of  the  late  David  Kennedy,  whose  will  the 
plaintiff  desired  to  have  interpreted. 


January  9.  The  motion  was  heard  by  Latchford,  J., 
in  the  Weekly  Court  at  Toronto. 

E.  D.  Armour,  K.C.,  for  the  defendant  James  Harold  Kennedy. 

A.  J.  Russell  Snow,  K.C.,  for  the  plaintiff. 

January  20.  Latchford,  J.: — The  plaintiff  was  left  $5,000 
by  the  testator.  She  pleads  that  this  legacy  and  all  other 
pecuniary  legacies  and  the  debts  of  the  testator  have  been  paid 
by  the  acting  executor,  the  defendant  now  moving.  One  of  the 
other  executors  named  in  the  will  was  not  of  age  at  the  time 
probate  was  granted,  and  the  third,  who  was  of  age,  renounced 
her  right  to  probate.  The  plaintiff  is  not  one  of  the  next  of  kin 
of  the  testator,  but,  since  this  action  was  brought,  she  has,  it 
would  appear,  obtained  an  assignment  from  her  father — who  is 
one  of  the  next  of  kin — of  any  interest  he  may  have  in  certain 
residuary  estate  of  the  testator,  as  to  which  there  may  be,  it  is 
alleged,  an  intestacy. 

Apart  from  the  assignment  referred  to,  the  right,  if  any,  of  the 
plaintiff  to  maintain  this  action  depends  upon  whether  she  is 
entitled  to  anything  out  of  the  estate  under  a limitation  expressed 
in  a clause  of  the  will  dealing  with  part  of  the  testator’s  residuary 
estate.  This  clause,  for  convenience  numbered  20  in  the  state- 
ment of  claim,  will  be  found  set  forth  in  full  under  the  same 
number  in  Kennedy  v.  Kennedy  (1909),  13  O.W.R.  984,  at  p.  985.* 

♦The  action  referred  to  was  brought  by  Joseph  Hilton  Kennedy,  a son 
of  the  same  testator,  to  recover  the  value  of  a life  estate  in  lands  devised 
to  him  by  the  same  will. 
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The  testator  devised  his  dwelling-house  in  fee  simple  to  his 
son,  the  defendant  James  Harold  Kennedy.  Other  devises  and 
bequests  followed.  The  residue  he  devised,  under  clause  20  as 
pleaded,  to  his  executors  and  trustees,  “to  be  Used  and  employed 
by  them  ...  as  far  as  it  may  go  ...  to  the  mainten- 
ance and  keeping  up  my  house  and  premises  herein  bequeathed 
to  my  son  James  Harold  Kennedy  . . . with  full  power  and 

authority  to  make  sales  of  my  real  estate  . . . and  the 

proceeds  of  such  sales  to  devote  ...  to  keep  up  and  maintain 
my  said  residence  in  the  manner  in  which  it  has  been  heretofore 
kept  and  maintained. ” Then  the  will  proceeds:  “If  for  any 
reason  it  should  be  necessary  that  the  said  residence  should  be 
sold  or  disposed  of,  I direct,  upon  any  such  sale  being  completed, 
that  the  residuary  estate  then  remaining  shall  be  divided  in  equal 
proportions  among  the  several  pecuniary  legatees  under  this  my 
will.” 


D.  C. 
1911 

Kennedy 
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Latchford,  J. 


The  plaintiff  in  this  case  is  a pecuniary  legatee,  differing,  both 
in  that  respect  and  in  not  being  one  of  the  next  of  kin,  from  the 
plaintiff  in  the  case  cited.  But  the  contingency  in  which  the  plain- 
tiff as  a pecuniary  legatee  is,  if  at  all,  to  be  entitled  to  share  in  the 
residue  has  not  arisen  and  may  never  arise.  The  residence 
devised  in  fee  to  James  Harold  Kennedy  has  not  been  sold.  It 
may  not  be  sold  for  many  years.  It  may  never  be  sold.  Unless 
and  until  it  is  sold — if  ever — the  plaintiff  as  a pecuniary  legatee 
is  not,  under  the  terms  of  the  will,  to  become  entitled  to  any  share 
in  the  residuary  estate  appropriated  by  the  will  to  the  up-keep 
and  maintenance  of  the  residence  devised  to  James  Harold  Ken- 
nedy. The  limitation  in  favour  of  the  pecuniary  legatees,  in- 
cluding the  plaintiff,  is,  in  my  opinion,  void  as  in  breach  of  the 
rule  against  perpetuities. 

It  is  manifest  that  the  executory  interest  of  the  plaintiff  and 
the  other  pecuniary  legatees  may  not  arise  within  the  limits  of 
the  rule.  “A  present  right  to  an  interest  in  property  which  may 
arise  at  a period  beyond  the  legal  limit  is  void:”  Kay,  J.,  in 
London  and  South  Western  R.W.  Co.  v.  Gomm  (1882),  20  Ch.D. 
562,  573.  This  statement  of  the  law  is  expressly  approved  in  the 
judgments  of  Jessel,  M.R.,  and  Lindley,  L.J.,  reversing  on  other 
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grounds  the  judgment  of  Mr.  Justice  Kay.  See  also  Worthing 
Corporation  v.  Heather , [1906]  2 Ch.  532,  542,  and  In  re  Bowen, 
[1893]  2 Ch.  491,  494. 

The  plaintiff,  having  no  interest  in  the  estate  as  a pecuniary 
legatee  beyond  what  she  has  admittedly  received,  has  no  status 
to  maintain  this  action,  which,  accordingly,  as  against  the  de- 
fendant James  Harold  Kennedy,  must  be  dismissed  with  costs. 

It  was  urged  by  the  plaintiff’s  counsel  that,  if  she  was  adjudged 
upon  the  pleadings  not  to  be  entitled  to  maintain  this  action,  she 
should  nevertheless  be  allowed  to  set  up  by  way  of  amendment 
the  new  right  which  she  has  acquired  under  the  assignment  from 
one  of  the  next  of  kin.  But  what  I am  called  upon  to  determine 
is,  whether  or  not  James  Harold  Kennedy  is  entitled  to.  judgment 
upon  the  facts  disclosed  by  the  pleadings  before  me.  In  view  of 
the  affirmative  conclusion  which  I have  just  expressed,  I should 
not,  I think,  allow  the  plaintiff  to  set  up  in  this  case  an  entirely 
new  cause  of  action.  If  so  advised,  she  is,  of  course,  free  to  bring 
another  action  in  her  new  capacity,  this  judgment  being  without 
prejudice  to  her  new  right. 


The  plaintiff  appealed  from  the  judgment  of  Latchford,  J. 


April  21.  The  appeal  was  heard  by  a Divisional  Court  com- 
posed of  Falconbridge,  C.J.K.B.,  Britton  and  Riddell,  JJ. 

A.  J.  Russell  Snow,  K.  C.,  for  the  plaintiff,  did  not  deal  with 
the  main  point,  but  argued  that  the  judgment  in  question  should 
not  have  been  made  as  and  when  it  was.  He  contended  that  leave 
should  have  been  given  the  plaintiff  to  amend  her  statement  of 
claim  by  having  her  mentioned  therein  as  the  assignee  of  Frederick 
Kennedy,  as  the  application  was  made  within  the  prescribed  time. 
The  order  appealed  from  was  wrong  in  that  it  was  binding  on 
other  defendants,  though  they  were  not  present,  as  they  had  no 
notice:  In  re  hart,  [1896]  2 Ch.  788.  Section  26  of  the 
Judicature  Act  gives  the  Court  power  to  make  such  orders  as  will 
avoid  multiplicity  of  suits.  Con.  Rule  616  does  not  apply:  Gilbert  v. 
Smith  (1876),  2 Ch.D.  686.  There  are  questions  of  law  involved 
here  which  are  too  serious  to  be  decided  on  a motion  under  Con. 
Rule  261.  Where  $100,000  is  at  stake,  a trial  should  be  had  in 
the  regular  way.  Leave  should  have  been  applied  for  under 
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Con.  Rule  259:  Brophy  v.  Royal  Victoria  Life  Insurance  Co.  D' u 
(1901),  2 O.L.R.  651,  at  p.  654.  ^ 

E.  D.  Armour,  K.C.,  for  the  defendant  James  Harold  Kennedy.  Kennedy 
The  learned  Judge  below  was  right  in  refusing  leave  to  the  plaintiff  Kennedy. 
to  amend  her  statement  of  claim  as  requested.  Notwithstanding 
the  judgment,  she  may  bring  another  action  in  her  new  capacity 
as  assignee  of  Frederick  Kennedy.  The  assignment  took  place 
after  this  action  was  started,  and  the  plaintiff  should  have  pro- 
ceeded under  Con.  Rule  396,  because  this  is  not  “ amendment,” 
but  something  new  which  arose  pendente  lite.  But,  even  if  it 
were  a subject  of  amendment,  it  should  not  be  allowed  here: 

Lowther  v.  Heaver  (1889),  41  Ch.D.  248.  If  an  amendment  were 
allowed,  it  would  be  retroactive,  which  is  absurd:  Colville  v. 

Small  (1910),  22  O.L.R.  426,  at  p.  429.  There  is  no  limitation 
in  the  Rules  as  to  what  cases  ought  to  be  set  down  for  the  deter- 
mination of  points  of  law.  If  the  plaintiff  went  to  trial,  there 
would  be  no  evidence  given  except  the  will,  and  that  is  set  out 
in  full  in  the  statement  of  claim.  The  only  point  raised  is,  whether, 
on  the  interpretation  of  the  will,  the  plaintiff  has  any. right  to 
maintain  the  action:  In  re  Ball  (1887),  36  Ch.  D.  508. 

The  defendant  Robert  Kennedy  appeared  in  person. 

Snow , in  reply. 

May  11.  The  judgment  of  the  Court  was  delivered  by  Rid- 
dell, J. : — Counsel  for  the  plaintiff  advanced  no  argument  against 
the  conclusion  of  the  learned  Judge  upon  the  main  point,  but 
contented  himself  with  contending  that  the  judgment  in  question 
should  not  have  been  made  as  and  when  it  was. 

Where  the  merits  of  a case  have  been  dealt  with,  and  a correct 
adjudication  made  as  to  the  rights  of  the  parties,  the  Courts  are 
very  loath  to  set  aside  the  adjudication  on  any  ground — especially 
is  that  the  case  where  the  whole  complaint  is  as  to  practice. 

In  Hall  v.  Eve  (1876),  4 Ch.D.  341,  at  pp.  344,  345,  James, 

L.J.,  says:  “This  case  reminds  me  of  a saying  of  the  late  Mr. 

Jacob,  that  the  importance  of  questions  was  in  this  ratio:  first 
costs;  second,  pleading;  and  third,  very  far  behind,  the  merits  of 
the  case.”  The  inclination  of  the  Courts  at  the  present  day  is 
to  reverse  the  order,  and,  if  the  merits  of  the  case  have  been  dealt 
with,  matters  of  practice,  important  as  they  are  in  some  instances, 
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and  of  costs,  important  as  they  are  in  most  instances,  are  not  very 
much  considered. 

Nevertheless,  the  plaintiff  is  entitled  to  have  her  rights  de- 
clared not  only  rightly  but  in  the  right  way. 

There  are  many  cases  in  which  expressions  are  to  be  found 
indicating  that  Con.  Rule  261  is  not  to  be  applied  except  in  very 
simple  cases — that,  where  a lengthy  argument  and  citation  of 
numerous  authorities  are  necessary  to  make  out  a case,  the  plaintiff 
should  not  succeed — and  the  like : see  Holmested  & Langton’s  Judi- 
cature Act  of  Ontario,  3rd  ed.,  pp.  467  sqq. ; Snow’s  Annual  Practice, 
etc.  But  all  these  are  made  by  way  of  excusing  the  Court  from 
giving  judgment  in  this  summary  manner.  I can  find  no  case 
in  which  it  has  been  decided  that  the  Court  has  no  power  to  decide 
under  such  circumstances — nor  can  I find  any  case  in  which  a 
judgment  has  been  given  which,  being  right  upon  the  merits, 
has  been  set  aside  because  given  in  this  manner.  There  are  cases, 
such,  e.g.,  as  Steeds  v.  Steeds  (1889),  22  Q.B.D.  537,  in  which  the 
Court  listened  to  a very  elaborate  argument  and  the  citation  of 
many  authorities,  and  then  found  it  necessary  to  reserve  judgment 
— yet  without  indicating  that  they  had  not  the  power  to  act  under 
this  Rule. 

I have  no  doubt  my  learned  brother  would  have  been  quite 
justified  in  refusing  to  act  under  this  Rule;  but  I have  equally 
no  doubt  that  he  had  the  power  so  to  do — and  that,  having  done 
so,  his  judgment  cannot  be  set  aside  unless  it  is  wrong  in  law — 
“Quod  non  fieri  debet,  factum  valet  But  the  case  has  not  been 
argued  on  the  merits — and  I think  the  plaintiff  should  have  an 
opportunity,  if  she  is  so  advised,  to  argue  the  law. 

The  case  of  Foxwell  v.  Kennedy  involves  the  same  will — the 
argument  in  that  case  has  not  been  completed;  and,  if  the  plaintiff 
in  this  action  is  so  advised,  she  should  be  allowed  to  make  her 
argument  upon  the  law  when  Foxwell  v.  Kennedy  comes  on  for 
argument  on  the  15th  May. 

Costs  of  the  present  argument  reserved. 

May  15.  The  appeal  came  on  for  argument  again  before  the 
same  Court. 

A.  J . Russell  Snow,  K.C.,  for  the  plaintiff. 

E.  D.  Armour,  K.C.,  for  the  defendant  James  Harold  Kennedy. 
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The  arguments  addressed  to  the  Court  in  Foxwell  v.  Kennedy, 
infra,  were  adopted  by  the  counsel  as  the  arguments  in  this 
case. 

June  13.  The  judgment  of  the  Court  was  delivered  by  Rid- 
dell, J.: — We  have  now  had  the  advantage  of  a very  full  and 
able  argument  of  this  case  upon  the  merits.  For  reasons  set  out 
in  Foxwell  v.  Kennedy,  I am  of  opinion  that  the  appeal  fails,  so 
far  as  the  main  ground  is  concerned;  and  I think  the  same  result 
must  follow  in  the  matter  of  the  claim  of  the  plaintiff  to  be  added 
as  the  assignee  of  Frederick  Kennedy. 

The  appeal  should  be  dismissed  with  costs. 


[DIVISIONAL  COURT.] 

Foxwell  v.  Kennedy. 

Will — Executors  and  Trustees — Renunciation  of  Executorship — Retracta- 
tion— Jurisdiction  of  High  Court — Surrogate  Court — Right  of  Renounc- 
ing Executor  to  Exercise  Office  of  Trustee — Duties  not  Separable — In- 
terest of  Pecuniary  Legatees  in  Residuary  Estate — Void  Provision — 
Perpetuity — Interpretation  of  Will. 

The  testator  devised  his  dwelling-house  in  fee  simple  to  his  son  James. 
Other  devises  and  bequests  followed.  The  residue  of  his  estate  he  devised 
and  bequeathed  to  his  executors  and  trustees  “to  be  used  and  employed 
by  them  . . . as  far  as  it  may  go  ...  to  the  maintenance  and 

keeping  up  my  house  and  premises  herein  bequeathed  to  my  son  James 
. with  full  power  and  authority  to  make  sales  of  my  real  estate 
. . . and  the  proceeds  of  such  sales  to  devote  ...  to  keep  up 

and  maintain  my  said  residence  in  the  manner  in  which  it  has  been 
heretofore  kept  and  maintained;  and  if  for  any  reason  it  should  be 
necessary  that  the  said  residence  should  be  sold  or  disposed  of,  I direct, 
upon  any  such  sale  being  completed,  that  the  residuary  estate  then  re- 
maining shall  be  divided  in  equal  proportions  among  the  several 
pecuniary  legatees  under  this  my  will.”  The  son  James,  the  plaintiff, 
who  was  a granddaughter  of  the  testator,  and  another  granddaughter, 
“hereinafter  called  my  trustees,”  were  appointed  executors ; but  the 
last-named  renounced,  and,  as  the  plaintiff  was  an  infant,  probate  was 
granted  to  James  alone,  reserving  the  right  to  the  plaintiff  to  apply 
upon  attaining  her  majority.  Shortly  after  attaining  full  age,  she  also 
renounced.  She  was  one  of  the  pecuniary  legatees  named  in  the  will. 
In  this  action,  brought  against  the  testator’s  son  James  and  others, 
she  alleged:  (1)  that  she  renounced  in  ignorance  of  her  rights  and 

under  undue  influence,  and  asked  that  she  should  be  allowed  to  retract 
her  renunciation;  (2)  that  in  any  case  she  did  not  renounce  her  right 
to  act  as  trustee;  (3)  that  a sale  of  part  of  the  estate  was  made  by 
James  at  a gross  undervalue,  and  that  she  did  not  consent  to  it,  and 
accordingly  it  should  be  set  aside;  and  (4)  she  asked  an  interpretation 
of  the  residuary  clause  in  several  respects: — 

Held,  that  the  High  Court  had  no  jurisdiction  to  pass  upon  the  plaintiff’s 
retractation  of  her  renunciation;  that  was  for  the  Surrogate  Court,  the 
Court  which  would  issue  the  grant  to  the  plaintiff  if  her  renunciation 
were  retracted. 
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2.  That  the  will  made  no  distinction  between  executors  and  trustees — the 
testator  did  not  intend  to  create  two  sets  of  persons,  viz.,  (1)  execu- 
tors and  ( 2 ) trustees,  but  one  set  of  persons,  “executors  and  trus- 
tees.” 

3.  That  the  provision  in  favour  of  the  pecuniary  legatees  was  void  for 
perpetuity.  A present  right  to  an  interest  in  property  which  may  arise 
at  a period  beyond  the  legal  limit  is  void. 

London  and  South  Western  R.W.  Oo.  \ Gomrn  (1882),  20  Ch.D.  562, 
followed. 

4.  That  the  plaintiff  had,  therefore,  no  interest  in  the  proceeds  of  the 
estate  sold,  nor  in  the  interpretation  of  the  residuary  clause. 

Judgment  of  Teetzel,  J.,  affirmed. 


Motion  by  the  defendant  James  PXarold  Kennedy  for  a judg- 
ment dismissing  the  action,  except  as  to  the  claims  set  forth 
in  paragraphs  15  to  23,  inclusive  of  the  statement  of  claim,  upon 
questions  of  law  raised  in  his  statement  of  defence,  an  order 
having  been  obtained,  under  Con.  Rule  259,  for  the  hearing 
and  disposition  of  the  questions  of  law  in  the  Weekly  Court. 

February  15.  The  motion  was  heard  by  Teetzel,  J.,  in 
the  Weekly  Court  at  Toronto. 

E.  D.  Armour,  K.C.,  for  the  defendant  James  Harold  Kennedy. 

W.  Proudfoot,  K.C.,  and  A.  J.  Russell  Snow,  K.C.,  for  the 
plaintiff  and  the  defendants  in  the  same  interest. 

W.  Davidson,  K.C.,  W.  A.  Proudfoot,  W.  A.  Skeans,  and 
A.  J.  Anderson,  for  the  other  defendants. 

March  1.  Teetzel,  J.: — The  questions  for  determination 
are: — 

(1)  Is  the  plaintiff  entitled  to  the  rights  of  a trustee  under 
the  will  of  the  late  David  Kennedy? 

(2)  Has  this  Court  jurisdiction  to  try  and  determine  in  this 
action  the  question  whether  the  plaintiff  is  entitled  and  should 
be  allowed  to  retract  her  renunciation  of  the  right  to  probate 
of  the  said  will? 

(3)  Has  the  plaintiff  any  interest  in  the  residuary  estate  of 
the  testator  which  would  entitle  her  to  maintain  so  much  of 
the  action  as  is  not  embraced  in  said  paragraphs  15  to  23  inclu- 
sive? 

As  to  the  third  question,  my  brother  Latchford,  in  Kennedy 
v.  Kennedy,  ante,  determined  that  the  plaintiff  in  that  action, 
whose  status  in  reference  to  the  residuary  estate  is  the  same 
as  that  of  the  plaintiff  here,  had  no  interest  in  the  residuary 
estate  and  could  not  maintain  an  action  similar  to  this. 


XXIV.] 


ONTARIO  LAW  REPORTS. 


191 


It  was  agreed  upon  the  argument  that  upon  this  question 
I should  pro  forma  follow  the  decision  of  my  learned  brother, 
and  declare  that  the  plaintiff  and  those  defendants  who,  like  the 
plaintiff,  are  pecuniary  legatees  under  the  said  will,  are  not  en- 
titled to  any  interest  in  the  residuary  estate  and  are  not  entitled 
to  make  the  claims  in  reference  thereto  which  the  plaintiff  is 
making  in  this  action. 

As  to  the  first  question,  the  testator  by  his  will  appointed  his 
executors  in  this  language: — 

“I  appoint  my  son  James  Harold  Kennedy  and  my  grand- 
daughter Gertrude  Maud  Foxwell”  (the  plaintiff)  “and  Annie 
Maude  Hamilton,  of  the  city  of  Toronto,  spinsters,  hereinafter 
called  my  trustees,  to  be  the  executor  and  executrices  of  this 
my  will;”  and  in  the  subsequent  parts  of  his  will  he  refers  to 
them  as  follows:  (first),  in  the  devise  of  property  known  as  the 
Foxwell  estate  and  the  goods  and  chattels  thereon  “to  my  said 
trustees  in  trust”  for  the  benefit  of  his  son  Joseph  Hilton  Kennedy, 
to  permit  him  to  use,  occupy,  and  enjoy  the  same  for  his  natural 
life,  “ or  as  they  in  their  discretion  may  seem  meet,”  etc. ; (second), 
in  a gift  of  two  pictures  of  the  late  Mr.  Howard,  he  directs  that 
they  shall  be  sent  or  given  “by  my  executors  and  trustees  afore- 
said” to  his  sons,  etc.;  (third),  in  the  gift  of  his  personal  clothing, 
he  directs  “my  executor  and  executrices”  to  divide  them;  and 
(fourth),  in  the  disposition  of  his  residuary  estate,  the  subject- 
matter  of  this  action,  where  his  language  is:  “The  rest,  residue, 
and  remainder  of  my  estate,  both  real  and  personal,  I give,  de- 
vise, and  bequeath  to  my  executor,  executrices,  and  trustees 
aforesaid,  to  be  used  and  employed  by  them,  in  their  discretion 
or  in  the  discretion  of  a majority  of  them,  in  so  far  as  it  may  go, 
to  the  maintenance  and  keeping  up  my  house  and  premises 
herein  bequeathed  to  my  son  James  Harold  Kennedy,  with  full 
power  and  authority  to  them  to  make  sales  of  my  real  estate, 
upon  such  terms  and  conditions  and  otherwise  as  may  be  ex- 
pedient, and  to  execute  all  deeds,  documents,  and  other  papers 
necessary  for  the  sale  of  same  and  to  make  title  thereto  to  any 
purchaser  thereof,  and  the  proceeds  of  such  sales  to  devote,  as, 
in  their  discretion  or  in  the  discretion  of  a majority  of  them, 
may  seem  meet  and  necessary,  to  keep  up  and  maintain  my 
said  residence  in  the  manner  in  which  it  has  been  heretofore 
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kept  and  maintained,  and  if  for  any  reason  it  should  be  necessary 
that  the  said  residence  should  be  sold  or  disposed  of,  I direct, 
upon  any  such  sale  being  completed,  that  the  residuary  estate 
then  remaining  shall  be  divided  in  equal  proportions  among  the 
several  pecuniary  legatees  under  this  my  will.” 

The  will  contains  no  provision  for  the  payment  of  debts,  and 
in  the  several  gifts  of  pecuniary  legacies  the  testator  does  not, 
except  as  above,  expressly  mention  his  executors  or  trustees  or 
indicate  out  of  what  fund  the  legacies  shall  be  paid,  except  as  to  an 
annuity  to  David  Kennedy,  which  he  charges  upon  his  estate, 
and  he  provides  that  the  legacies  shall  be  free  from  succession 
duty. 

Having  regard  to  the  words  in  the  appointing  clause,  “ herein- 
after called  my  trustees,  to  be  the  executor  and  executrices  of  this 
my  will,”  and  having  regard  also  to  the  somewhat  indiscriminate 
use  of  the  words  “ executors,”  “executor,”  “executrices,”  and 
“trustees,”  in  the  subsequent  clauses  of  his  will,  I think  the 
testator  did  not  contemplate  creating  two  distinct  offices  in 
the  sense  that  either  of  those  named  could  elect  to  reject  the 
executorial  rights  and  responsibilities  and  accept  only  the  office 
of  trustee.  In  other  words,  I think,  taking  the  will  as  a whole, 
the  testator  constituted  the  persons  named,  or  those  of  them 
who  might  accept  the  whole  of  the  burden,  his  representatives 
to  perform  the  combined  duties  of  a trustee-executor. 

The  plaintiff,  as  did  also  Annie  Maud  Hamilton,  by  renuncia- 
tion filed  in  the  Surrogate  Court,  renounced  her  right  to  probate 
of  the  will,  the  effect  of  which,  under  the  Surrogate  Courts  Act, 
R.S.O.  1897,  ch.  59,  sec.  65,  was  to  cause  her  rights  in  respect 
of  the  executorship  wholly  to  cease;  and  the  question  now  is, 
whether  or  not  such  renunciation  also  deprives  her  of  the  right 
to  exercise  any  of  the  privileges  of  a trustee,  and  divests  her  of 
any  estate  which  she  would  have  had  in  the  testator’s  property 
if  she  had  accepted  probate  of  the  will. 

This  question  was  considered  in  In  re  Gordon 
(1877),  6 Ch.D.  531,  in  which  case  one  of  two  trustees, 
who  were  also  appointed  executors,  renounced  probate.  The 
Master  of  the  Rolls,  in  his  judgment  (p.  534),  says:  “When 

we  have  the  trusts  of  the  will  and  the  personal  estate  combined, 
the  real  estate  to  be  sold  and  made  a mixed  fund,  and  to  be 
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applied  with  the  personal  estate  in  paying  debts,  legacies,  and 
funeral  expenses,  and  we  find  the  same  people  appointed  execu- 
tors, and  the  gift  of  the  personal  estate  is  not  to  him  except 
the  direction  to  get  it  in  and  divide  it,  and  then  we  find  the 
trustee  renouncing,  it  is  conclusive  evidence;  he  renounces 
execution  of  the  will  as  to  the  personal  estate,  he  cannot  carry 
out  the  trusts  as  to  the  payment  of  the  debts  and  funeral  and 
testamentary  expenses,  as  that  is  the  executor’s  business,  and 
the  person  who  takes  out  the  administration  must  perform  it. 
He  cannot,  as  I understand  it,  get  rid  of  a part  of  his  trust  in 
this  way.  In  other  words,  it  is  evident  that  he  intends  to  have 
nothing  to  do  with  the  will,  that  he  intends,  in  fact,  to  disclaim 
all  the  trusts;  that  is  material  evidence,  and  therefore  I think 
the  legal  estate  is  in  Cosmo  Gordon”  (who  was  the  beneficiary). 

In  considering  the  applicability  of  this  case  to  the  present, 
it  is  to  be  borne  in  mind  that  under  the  Devolution  of  Estates 
Act,  R.S.O.  1897,  ch.  127,  sec.  7,  the  real  and  personal  property 
comprising  the  residuary  estate  is  applicable  ratably,  according 
to  their  respective  values,  to  the  payment  of  the  testator’s  debts; 
and,  by  10  Edw.  VII.  ch.  56,  sec.  6,  this  liability  is  extended  to 
the  payment  of  funeral  and  testamentary  expenses  and  the 
costs  and  expenses  of  administration.  It  would  be  in  the  line 
of  the  defendant’s  duty,  therefore,  as  executor,  and  not  as  trustee, 
to  realise  upon  any  real  property  forming  part  of  the  residuary 
estate  for  the  purpose  of  paying  debts  and  succession  duty  under 
sec.  18,  9 Edw.  VII.  ch.  12;  so  that  we  have  here,  as  in  In  re 
Gordon,  a mixed  fund  provided  for  payment  of  debts  and  succes- 
sion duty;  consequently,  I think,  the  observations  of  the  learned 
Master  of  the  Rolls  in  that  case  are  singularly  applicable  to  this 
case. 

In  In  re  Birchall  (1889),  40  Ch.D.  436,  it  was  held 
that,  where  land  is  devised  to  a trustee,  conduct  which 
amounts  to  a disclaimer  of  the  office  of  trustee  will  also 
amount  to  a disclaimer  of  the  legal  estate.  At  p.  438,  Lord 
Justice  Cotton  says:  “It  was  contended  that  there  was  no 
evidence  that  Ashton  had  disclaimed  the  legal  estate,  even  if 
he  had  disclaimed  the  office  of  trustee.  I should  be  sorry  that 
it  should  be  thought  that  a trustee  could  disclaim  the  office  of 
trustee,  and  nevertheless  take  the  legal  estate.” 

13 — XXIV.  O.L.R. 
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I also  think  that  the  powers  conferred  with  reference  to  the 
residuary  estate  in  the  last  clause  of  the  will  were  not  intended 
by  the  testator  to  be  personal  to  the  representatives  named  in 
the  appointing  clause,  but  were  intended  to  be  annexed  to  the 
office  of  executor  and  trustee,  and  that  those  who  have  renounced 
cannot  interfere.  In  forming  this  view,  I follow  the  reasoning 
in  Crawford  v.  Forshaw,  [1891]  2 Ch.  261,  and  In  re  Smith , 
[1904]  1 Ch.  139. 

As  to  the  first  question,  therefore,  I find  that  the  plaintiff 
is  not  entitled  to  any  of  the  rights  of  a trustee  under  the  said 
will. 

Then  as  to  the  second  question:  the  plaintiff  alleges  that, 
when  she  executed  the  renunciation  of  probate,  she  resided  with 
and  was  greatly  under  the  influence  and  control  of  the  defen- 
dant James  Harold  Kennedy,  and  that,  without  any  legal  or 
independent  advice  and  in  ignorance  of  her  rights  and  interests, 
she  was  induced  to  sign  the  renunciation;  and  claims  a judg- 
ment setting  aside  the  renunciation. 

All  jurisdiction  and  authority  in  matters  testamentary  is, 
by  the  Surrogate  Courts  Act,  R.S.O.  1897,  ch.  59,  secs.  17  and 
18,  now  10  Edw.  VII.  ch.  31,  secs.  19  and  20,  declared  to  be 
vested  in  the  Surrogate  Courts,  subject  to  the  provisions  of  the 
Judicature  Act. 

Whatever  jurisdiction  the  High  Court  has  in  such  matters 
is  purely  statutory,  and  is  to  be  found  in  secs.  38,  39,  and  40 
of  the  Judicature  Act  and  in  the  Surrogate  Courts  Act. 

In  sec.  38,  jurisdiction  is  conferred  to  try  the  validity  of 
wills,  etc.;  in  sec.  39,  jurisdiction  is  given  for  the  removal  of  an 
executor  or  administrator  and  the  appointment  of  some  other 
person  to  act  in  his  place;  and  in  sec.  40,  it  is  declared  that  the 
Court  shall  also  have  jurisdiction  in  all  matters  testamentary 
as  provided  in  secs.  33  to  35  inclusive  of  the  Surrogate  Courts 
Act. 

Sections  33  to  35  make  provision,  as  to  contentious  matters, 
for  the  removal  thereof  from  the  Surrogate  Court  to  and  trial 
in  the  High  Court. 

Section  36  makes  provision  for  appeals  to  the  High  Court 
from  judgments  of  the  Surrogate  Courts. 

I think  it  is  impossible  to  say  that  either  in  the  Judicature 
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Act  or  in  the  Surrogate  Courts  Act  jurisdiction  is  given  to  the 
High  Court,  in  an  action  such  as  this,  to  adjudicate  upon  a claim 
to  set  aside  a renunciation  of  probate,  or  to  allow  a retractation 
by  a plaintiff  who  was  named  in  the  will  as  executor  and  who 
has  filed  a renunciation. 

In  such  a case,  I think  the  plaintiff  must  go  for  relief  to  the 
Court  in  which  the  renunciation  was  filed  and  out  of  which  pro- 
bate issued. 

I,  therefore,  decide  the  above  questions  of  law  in  favour  of 
the  defendant  James  Harold  Kennedy;  and  direct  that  the  action, 
except  as  to  the  claims  set  forth  in  paragraphs  15  to  23,  inclusive, 
of  the  statement  of  claim,  be  dismissed  with  costs,  and  that  the 
caution  filed  in  the  Land  Titles  office  be  vacated. 

The  plaintiff  appealed  from  the  judgment  of  Teetzel,  J. 

May  15.  The  appeal  was  heard  by  a Divisional  Court  com- 
posed of  Falconbridge,  C.J.K.B.,  Britton  and  Riddell,  JJ. 

W.  Proudfoot,  K.C.,  for  the  plaintiff.  On  the  ground  that 
the  plaintiff’s  legacy  tends  to  a perpetuity,  assuming  that  the 
decision  is  correct,  the  legacy  to  maintain  the  house  devised  to 
the  defendant  James  Harold  Kennedy  is  equally  void,  as  it  is 
subject  to  no  limitations  as  to  time.  The  clause  as  to  main- 
tenance being  eliminated,  the  will  then  directs  that  the  purchase- 
money  shall  be  equally  divided  amongst  the  pecuniary  legatees; 
and  the  plaintiff’s  legacy  is,  therefore,  valid.  See  Thomson  v. 
Shakespear  (1860),  1 DeG.  F.  & J.  399;  In  re  Clarke,  [1901] 

2 Ch.  110;  Came  v.  Long  (1860),  2 DeG.  F.  & J.  75;  Lloyd  v. 
Lloyd  (1852),  2 Sim.  N.S.  255;  In  re  Rigley’s  Trusts  (1866),  36 
L.J.Ch.  147;  Toole  v.  Hamilton,  [1901]  1 I.R.  383;  Theobald 
on  Wills,  7th  ed.,  p.  601;  In  re  Wood,  [1894]  ,2  Ch.  310,  [1894] 

3 Ch.  381;  In  re  Daveron,  [1893]  3 Ch.  421;  Goodier  v.  Edmunds, 
[1893]  3 Ch.  455;  Hale  v.  Hale  (1876),  3 Ch.  D.  643;  In  re  Dawson 
(1888),  39  Ch.  D.  155;  In  re  Dean  (1889),  41  Ch.  D.  552;  In 
re  Mosley’s  Trusts  (1871),  L.R.  11  Eq.  499;  Pearks  v.  Moseley 
(1880),  5 App.  Cas.  714;  London  and  South  Western  R.W.  Co. 
v.  Gomm  (1882),  20  Ch.  D.  562.  As  to  the  trusteeship  of  the 
plaintiff,  the  duties  prescribed  by  the  residuary  clause  in  the 
will  are  the  duties  of  a trustee,  and  the  defendant  James  Harold 
Kennedy  has  no  right  to  sell  without  the  concurrence  of  the 
plaintiff.  The  testator,  in  his  will,  calls  the  plaintiff  a trustee. 
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As  to  the  retractation  of  renunciation  by  the  plaintiff  as  execu- 
tor, the  Surrogate  Court  has  no  power  to  deal  with  the  question: 

Foxwell 

V. 

Kennedy. 

Weir’s  Law  of  Probate,  p.  145.  Under  the  jurisdiction  to  deal 
with  cases  of  fraud  and  accident,  the  High  Court  can  set  aside 
a renunciation  obtained  by  fraud  or  undue  influence:  Holmested 
& Langton’s  Judicature  Act  of  Ontario,  3rd  ed.,  pp.  14,  16.  In 
any  event  the  Court  has  power  to  make  a declaratory  judgment, 
and  leave  the  rest  to  the  Surrogate  Court. 

A.  J.  Russell  Snow,  K.C.,  for  the  defendant  Madeline  Kennedy, 
the  plaintiff  in  Kennedy  v.  Kennedy . There  is  no  trust  created 
in  favour  of  James  Harold  Kennedy  by  the  residuary  clause. 
There  is  no  cestui  qui  trust,  and  no  person  to  enforce  the  trust: 
Gray  on  Perpetuities,  2nd  ed.,  p.  604.  The  legacy  to  maintain 
the  house  devised  to  James  Harold  Kennedy  is  void,  because 
there  is  no  limit  to  the  time  of  enjoyment,  no  fixed  sum  to  be 
used  for  maintenance;  and  that  defendant  has  no  interest  that 
can  be  alienated:  Gray,  2nd  ed.,  p.  92.  See  also  Fowler  v.  Fowler 
(1864),  33  Beav.  616;  Yeap  Cheah  Neo  v.  Ong  Cheng  Neo  (1875), 
L.R.  6 P.C.  381;  Hoare  v.  Osborne  (1866),  L.R.  1 Eq.  585;  Rickard 
v.  Robson  (1862),  31  Beav.  244. 

W.  A.  Proudfoot,  for  the  defendant  Down,  a legatee  and 
one  of  the  next  of  kin,  cited  Re  Swain  (1908),  99  L.T.R.  604. 

A.  J.  Anderson,  for  David  Kennedy,  a legatee,  and  Joseph 
Hilton  Kennedy,  one  of  the  next  of  kin,  cited  In  re  Nottage, 
[1895]  2 Ch.  649.  The  maintenance  of  the  house  means  keeping 
up  the  fabric,  and  the  surplus  is  undisposed  of. 

W.  A.  Skeans,  for  Marian  Hill,  one  of  the  next  of  kin. 

The  defendant  Robert  Kennedy  in  person. 

E.  j D.  Armour,  K.C.,  for  the  defendant  James  Harold  Kennedy, 
devisee  of  the  house,  and  executor.  The  sole  question  in  each 
case  is  whether  the  plaintiff  has  any  interest  in  the  estate  which 
enables  her  to  maintain  an  action.  The  condition  on  which 
the  disposition  of  the  unused  residue  is  made  is  the  possible  sale 
of  the  house.  No  sale  has  taken  place,  and,  the  event  not 
having  happened,  the  plaintiffs  are  not  entitled  to  anything. 
But  the  disposition  is  void  for  remoteness.  The  sale  may  never 
take  place,  and  the  legacies  may  never  vest.  They  should  be 
so  limited  that,  according  to  the  limitation,  they  must  .vest, 
if  at  all,  within  the  perpetuity  period;  and,  as  they  are  not  so 
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limited,  they  are  void,  and  the  plaintiff  has  no  interest  in  the  u 

estate,  and,  therefore,  no  right  to  maintain  the  action:  see  In  1911 

re  Bowen,  [1893]  2 Ch.  491;  In  re  Lord  Stratheden  and  Campbell,  Foxwell 

[1894]  3 Ch.  265;  In  re  Wood,  [1894]  3 Ch.  381;  Edwards  v.  Kennedy. 

Edwards,  [1909]  A.C.  275;  Meyers  v.  Hamilton  Provident  and  Loan 
Co.  (1890),  19  O.R.  358.  The  fact  that  the  persons  to  take 
on  the  contingency  are  alive  and  might  join  in  releasing,  and 
so  render  the  gift  alienable,  does  not  make  any  difference:  Grey 
v.  Montagu  (1770),  3 Bro.  P.  C.  314;  Marsden,  p.  44; 

Theobald  on  Wills,  7th  ed.,  p.  598;  London  and  South  Western 
R.W.  Co.  v.  Gomm,  20  Ch.  D.  562.  The  legacy  to  main- 
tain the  house  is  not  void;  but,  even  if  it  were,  it  cannot  be  struck 
out  of  the  will,  but  must  remain  for  purposes  of  interpretation: 

Heasman  v.  Pearse  (1871),  L.R.  7 Ch.  275,  at  p.  283;  Dungannon 
v.  Smith  (1845),  12  Cl.  & F.  546;  compare  In  re  Maybee  (1904), 

8 O.L.R.  601.  And,  therefore,  the  plaintiffs  cannot  claim  as  if 
there  were  no  gift  for  maintenance  and  no  condition  precedent 
to  happen.  Secondly,  as  to  the  plaintiff’s  claim  to  be  a trustee 
as  distinguished  from  an  executor.  As  a matter  of  fact,  the 
testator  appointed  executors  only,  adding  “ hereinafter  called 
my  trustees;”  but  this  does  not  constitute  them  trustees  with 
duties  distinct  from  those  of  an  executor.  The  residue  is  the 
fund  for  payments  of  debts,  and  the  executor,  qua  executor, 
has,  therefore,  power  to  sell  it.  As  there  is  an  annuity  charged 
on  the  whole  estate,  the  executor  must  sell  the  land  in  order  to 
pay  it.  He  thus  has  to  pay  debts  and  a legacy,  and  these  duties 
are  strictly  executorial.  In  any  event,  if  there  is  a trusteeship 
distinct  from  the  office  of  executor,  the  duties  are  so  connected 
that  they  cannot  be  severed.  Hence,  if  an  executor  renounces, 
he  renounces  both  offices:  Keates  v.  Burton  (1808),  14  Ves.  434; 

In  re  Gordon,  6 Ch.  D.  531.  As  to  retractation  of  renuncia- 
tion, the  High  Court  has  no  jurisdiction  to  entertain  this  claim, 
as  it  is  the  first  step  towards  revocation  of  probate  and  granting 
fresh  letters  probate:  In  the  Goods  of  Gill  (1873),  L.R.  3 P.  & D.  113. 

And  the  High  Court  has  no  testamentary  jurisdiction  except  in 
the  limited  cases  mentioned  in  the  Judicature  Act.  See  also 
Mutrie  v.  Alexander  (1911),  23  O.L.R.  396.  Nor  can  the  High 
Court  pronounce  a declaratory  judgment  in  a case  where  it 
has  no  jurisdiction  over  the  subject-matter:  Barraclough  v. 
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Brown,  [1897]  A.C.  615.  The  plaintiffs,  therefore,  have  no  pecu- 
niary interests  in  the  residue;  the  plaintiff  Foxwell  is  not  a 

Foxwell 

V. 

Kennedy. 

trustee;  and  the  High  Court  has  no  jurisdiction  to  entertain 
her  claim  to  retract  her  renunciation  of  probate;  and,  conse- 
quently, the  plaintiffs  have  no  right  or  title  to  maintain  these 
actions. 

Snow,  in  reply. 

June  13.  The  judgment  of  the  Court  was  delivered  by 
Riddell,  J.: — The  will  of  the  late  David  Kennedy  in  question 
in  this  action  is  that  in  question  in  Kennedy  v.  Kennedy  (1909), 
13  O.W.R.  984. 

The  plaintiff  is  a granddaughter  of  the  deceased,  her  mother 
being  still  alive;  the  defendant  James  Harold  Kennedy  is  a son 
of  the  deceased  and  is  named  as  an  executor  in  the  will;  David 
Kennedy,  Robert  Kennedy,  Frederick  Kennedy,  Margaret 
Downs,  Joseph  Hilton  Kennedy,  and  Marion  Hill  are  other 
children  of  the  deceased.  We  were  informed  that  Charles  Ken- 
nedy, another  child  of  the  deceased,  died  in  the  United  States 
recently,  leaving  a widow,  who  has  since  died,  it  not  being  known 
whether  he  had  or  left  any  children;  the  defendant  Madeline 
Kennedy  is  a daughter  of  Frederick  Kennedy;  the  defendant 
Annie  Maude  Hamilton  is  a legatee  under  the  will;  and  the  de- 
fendant the  Suydam  Realty  Company  Limited  has  an  agree- 
ment with  James  Harold  Kennedy  to  purchase  from  him  as 
executor,  for  $75,000,  the  land  belonging  to  the  estate  not  specifi- 
cally devised. 

The  following  is:  the  will: — 

“This  is  the  last  will  and  testament  of  me,  David  Kennedy, 
of  the  city  of  Toronto*  in  the  county  of  York,  and  Province  of 
Ontario,  Esquire,  made  this  fourth  day  of  July,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  three. 

“1.  I hereby  revoke  all  former  wills  and  other  testamentary 
dispositions  by  me  at  any  time  heretofore  made,  and  declare 
this  only  to  be  my  last  will  and  testament. 

“2.  I appoint  my  son  James  Harold  Kennedy  and  my  grand- 
daughters Gertrude  Maude  Foxwell  and  Annie  Maude  Hamilton, 
of  the  city  of  Toronto,  spinsters,  hereinafter  called  my  trustees, 
to  be  the  executor  and  executrices  of  this' my  will. 
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a3.  I give,  devise,  and  bequeath  to  my  son  James  Harold 
Kennedy  the  dwelling-house  and  premises  at  the  corner  of 
Dominion  street  and  Spencer  avenue,  in  the  city  of  Toronto, 
and  all  the  appurtenances  thereto  belonging  and  now  in  my 
possession,  which  premises  may  be  more  particularly  described 
as  lots  numbers  46,  64,  and  65  as  laid  down  on  plan  registered 
in  the  registry  office  for  the  said  city  of  Toronto  as  number  613, 
to  have  and  to  hold  to  my  said  son  James  Harold  Kennedy, 
his  heirs  and  assigns  forever,  together  with  the  chattels  therein 
or  thereon  at  the  time  of  my  decease  (except  those  hereafter 
specifically  bequeathed),  including  furniture,  silverware,  horses, 
carriages,  harness,  and  saddles,  for  the  absolute  use,  benefit, 
and  behoof  of  my  said  son  James  Harold  Kennedy,  but  subject 
nevertheless  to  the  provisions  hereinafter  made  for  Gertrude 
Maude  Foxwell  and  Annie  Maude  Hamilton. 

“ 4 . I give,  devise,  and  bequeath  all  that  real  estate  of  mine 
situated  at  Lambton  Mills  and  known  as  the  Foxwell  estate, 
together  with  the  goods  and  chattels  thereon  at  the  time  of  my 
decease,  to  my  said  trustees  in  trust,  for  the  benefit  of  my  son 
Joseph  Hilton  Kennedy,  to  permit  him  to  use,  occupy,  and  enjoy 
the  same  for  the  term  of  his  natural  life,  or  as  they  in  their  dis- 
cretion may  deem  meet,  or  as  may  be  found  necessary  and  occa- 
sion require,  to  take,  manage,  and  control  the  same  for  the  bene- 
fit of  my  said  son  during  his  life,  and  in  case  of  his  death,  having 
married  and  leaving  issue,  then  the  same  to  go  to  his  children 
equally  and  absolutely,  and  in  the  event  of  the  death  of  my 
said  son  Joseph  Hilton  Kennedy,  without  leaving  issue,  I direct 
the  said  estate  shall  revert  and  become  part  of  my  residuary 
estate  and  go  in  like  manner  as  the  same  is  hereafter  disposed  of. 

“5.  I also  give  and  bequeath  to  my  said  son  Joseph  Hilton 
Kennedy  one  of  my  guns  and  case,  also  his  choice  of  one  carriage, 
one  set  of  double  harness,  one  saddle,  one  whip,  bridle,  and  martin- 
gale, the  same  to  be  given  him  immediately  after  my  decease. 

“6.  It  is  also  my  wish  in  this  will  and  my  strong  desire  that 
my  son  James  Harold  Kennedy  give  to  his  brother  Joseph  Hilton 
Kennedy  the  household  effects  of  him  the  said  James  Harold 
Kennedy  which  he  may  possess  at  the  time  my  son  James  Harold 
Kennedy  shall  move  into  and  take  possession  of  my  residence 
herein  devised  to  him,  upon  his  moving  into  and  taking  such 
possession. 
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“7.  I direct  that  out  of  my  estate,  and  my  will  is,  that  my 
son  David  Kennedy  be  paid  the  sum  of  four  hundred  dollars 
per  annum  during  the  term  of  his  natural  life,  the  same  to  be 
paid  to  him  each  quarter  after  my  death,  the  first  quarterly 
yearly  payment  to  be  paid  to  him  three  months  after  my  de- 
cease, and  I hereby  charge  my  estate  with  this  annuity  in  favour 
of  my  said  son  David. 

“8.  The  shares  or  provisions  I would  ordinarily  have  given 
or  made  for  my  son  Frederick  Kennedy  under  this  my  will,  I 
am  giving  to  his  daughter  Madeline,  as  I consider  he  has  been 
sufficiently  advanced  by  me  in  my  lifetime,  having  started  him 
in  business  some  years  ago  in  Toronto,  and  I deem  it  incumbent 
upon  me,  in  view  of  his  having  wasted  and  gone  through  all  I 
gave  him,  to  make  this  provision,  so  that  his  child  may  get  the 
benefit;  and  I give,  devise,  and  bequeath  to  my  granddaughter 
Madeline  Kennedy,  daughter  of  my  son  Frederick  Kennedy, 
the  sum  of  five  thousand  dollars,  to  be  paid  to  her  immediately 
after  my  decease,  for  her  own  absolute  use  and  benefit. 

“9.  I make  no  provision  hereunder  for  my  son  Charles 
Kennedy,  as  I do  not  think  he  has  used  with  discretion  what 
moneys  or  estate  I have  hither  given  him,  and  I feel  that  I have 
done  for  him  and  the  rest  of  my  sons  for  whom  no  provision  is 
herein  made,  all  I can  possibly  do,  or  that  should  be  done. 

“10.  I make  no  provision  under  this  my  will  for  my  daughter 
Georgie,  the  wife  of  Thomas  J.  L.  Peake,  as  I consider  from 
what  I have  already  given  and  paid  to  her  and  her  husband 
and  what  they  have  received,  that  my  said  daughter  is  and  has 
been  amply  provided  for  out  of  my  estate. 

“11.  I make  no  provision  under  this  will  for  my  son  Robert 
Kennedy,  as  I have  already  advanced  and  given  him  what  I con- 
sider his  portion  or  share  of  my  estate,  having  deeded  to  him  in 
the  year  1902  part  of  my  land  known  as  Lake  View  Park. 

“12.  I give,  devise,  and  bequeath  to  my  daughter  Margaret 
M.  Down  the  sum  of  five  thousand  dollars,  to  be  paid  to  her 
immediately  after  my  death. 

“13.  I give  and  bequeath  to  my  granddaughter  Gertrude 
Maude  Foxwell  the  sum  of  five  thousand  dollars  to  be  paid  to 
her  immediately  after  my  decease,  also  the  bedroom  suite  in 
room  known  as  the  front  room  on  the  west  side  of  upstair  hall, 
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together  with  the  contents,  tables,  chairs,  curtains,  carpet,  bed 
linen,  and  pictures,  and  all  furnishings  therein  contained;  one 
pair  of  opera  glasses,  the  green  velvet  chair  now  in  the  drawing 
room,  the  writing  desk  now  in  the  reception  room,  one  china 
tea  set,  also  her  choice  of  any  odd  cake  or  bread  plates,  my  four 
rings,  two  of  which  I am  at  present  wearing,  the  others  in  the 
jewel  case;  also  my  plain  gold  stick  pin — and  I also  direct  and 
my  will  is,  that  my  granddaughter  shall  have  the  privilege  and 
be  entitled  to  live  in  my  said  residence  as  a home  as  long  as  she 
remains  unmarried,  and  to  occupy  the  room  she  now  occupies 
with  free  and  full  ingress,  egress,  and  regress  thereto  and  there- 
from, with  all  other  privileges,  accommodations,  rights  and  con- 
veniences necessary  to  the  full  enjoyment  thereof,  but  on  no 
condition  whatever  is  my  said  granddaughter  to  be  looked  upon 
to  do  or  to  be  compelled  to  do  any  work,  or  have  any  household 
duties  or  responsibilities  further  than  look  after  her  own  apart- 
ment, and  on  her  departure  from  the  said  premises  at  any  time 
she  wishes,  she  may  remove  all  the  goods,  chattels,  and  effects 
herein  bequeathed  to  her;  and  upon  such  removal  all  her  right 
and  claim  to  occupy  the  said  room  shall  cease  and  determine, 
and  during  her  said  occupancy  of  such  part  of  my  residence,  and 
as  long  as  she  may  reside  therein,  my  said  son  James  Harold 
Kennedy,  the  devisee  of  such  residence,  shall  supply  and  furnish 
her  with  a key  to  the  front  door,  and  with  all  necessary  main- 
tenance and  board,  and  this  I expressly  make  a charge  upon 
the  said  residence  premises. 

“14.  I give,  devise,  and  bequeath  to  Annie  Maude  Hamilton 
the  sum  of  five  thousand  dollars  to  be  paid  to  her  immediately 
after  my  death,  also  the  bedroom  suite  in  room  known  as  the 
front  room  on  the  east  of  upstairs  hall,  together  with  the  con- 
tents, tables,  chairs,  curtains,  carpet,  bed  linen,  and  pictures, 
and  all  furnishings  therein  contained;  my  watch  and  chain, 
my  diamond  tie  ring,  one  china  tea  set,  also  her  choice  of  odd 
cake  plates,  the  sideboard  known  as  that  in  the  library,  the 
green  velvet  chair  in  the  drawing  room,  mate  to  Gertrude  Maude 
Foxwell’s,  one  pair  of  opera  glasses,  and  I also  direct  and  my 
will  is,  that  the  said  Annie  Maude  Hamilton  shall  have  the 
privilege  and  be  entitled  to  live  in  my  said  residence  as  a home, 
as  long  as  she  remains  unmarried,  provided  she  wishes  to  do 
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so,  and  to  occupy  the  room  she  now  occupies  with  free  and  full 
ingress,  egress,  and  regress  thereto  and  therefrom  at  all  times, 
with  all  other  privileges,  accommodations,  rights  and  con- 
veniences necessary  to  the  full  enjoyment  thereof,  but  on  no 
condition  whatever  is  the  said  Annie  Maude  Hamilton  to  be 
looked  upon  to  do  or  to  be  compelled  to  do  any  work  or  to  have 
any  household  duties  or  responsibilities  further  than  to  look 
after  her  own  apartment,  and  on  her  departure  from  the  said 
premises  at  any  time  she  wishes,  she  may  remove  all  the  goods, 
chattels,  and  effects  herein  bequeathed  to  her,  and  upon  such 
removal  all  her  rights  and  claim  to  occupy  the  said  room  shall 
cease  and  determine,  and  during  her  occupancy  of  such  part  of 
my  residence  and  as  long  as  she  may  reside  therein  my  said  son 
James  Harold  Kennedy,  the  devisee  of  such  residence,  shall 
furnish  her  with  a key  to  the  front  door  and  shall  supply  and 
furnish  her  with  all  necessary  maintenance  and  board,  and  this 
I expressly  make  a charge  on  the  said  residence  premises. 

■‘15.  I give  to  my  friend  Captain  James  Black  Perry  one  of 
my  guns  and  case,  the  one  which  I have  of  late  used,  also  his 
choice  of  the  fishing  rods  and  one  fishing  basket. 

“16.  I also  give  to  the  wife  of  Captain  Perry  one  of  the 
downstair  hall  Turkish  rugs  to  be  given  her  immediately  after 
my  decease. 

“17.  It  is  also  my  will  and  desire  that  the  two  pictures  I 
have  of  the  late  Mr.  Howard  shall  be  sent  or  given  by  my  execu- 
tors and  trustees  aforesaid  to  his  sons  immediately  after  my 
decease,  and  I direct  and  bequeath  accordingly. 

“18.  I direct  my  executors  and  executrices  to  divide  be- 
tween my  two  sons  David  Kennedy  and  Joseph  Hilton  Kennedy 
all  my  personal  clothing,  immediately  after  my  decease. 

“19.  The  annuity  and  legacies  herein  given  and  bequeathed 
are  to  be  free  and  clear  from  all  legacy  or  succession  duty  or 
any  charge  of  that  kind  or  nature,  if  any. 

“20.  The  rest,  residue,  and  remainder  of  my  estate,  both 
real  and  personal,  I give,  devise,  and  bequeath  to  my  executor, 
executrices,  and  trustees,  aforesaid,  to  be  used  and  employed 
by  them,  in  their  discretion  or  in  the  discretion  of  thfe  majority 
of  them,  in  so  far  as  it  may  go,  to  the  maintenance  and  keeping, 
up  my  house  and  premises  herein  bequeathed  to  my  son  James 
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Harold  Kennedy,  with  full  power  and  authority  to  them  to 
make  sales  of  any  real  estate,  upon  such  terms  and  conditions 
and  otherwise  as  may  be  expedient,  and  to  execute  all  deeds, 
documents,  and  other  papers  necessary  for  the  sale  of  same 
and  to  make  title  thereto  to  any  purchaser  thereof,  and  the  pro- 
ceeds of  such  sales  to  devote  as,  in  their  discretion  or  in  the  dis- 
cretion of  the  majority  of  them,  may  seem  meet  and  necessary, 
to  keep  up  and  maintain  my  said  residence  in  the  manner  in  which 
it  has  been  heretofore  kept  and  maintained;  and  if  for  any  reason 
it  should  be  necessary  that  the  said  residence  should  be  sold  and 
disposed  of,  I direct,  upon  any  such  sale  being  completed,  that 
the  residuary  estate  then  remaining  shall  be  divided  in  equal 
proportions  among  the  several  pecuniary  legatees  under  this  my 
will.” 

David  Kennedy,  the  testator,  died  in  February,  1906;  Annie 
Maude  Hamilton  renounced  her  right  to  probate,  and,  as  the 
plaintiff  was  still  a minor,  probate  was  granted  to  James  Harold 
Kennedy,  reserving  the  right  to  the  plaintiff  to  apply  upon 
attaining  majority.  Shortly  after  attaining  full  age,  she,  at  the 
request  of  James  Harold  Kennedy,  also  renounced  her  right 
to  probate  by  an  instrument  in  writing.  She  alleges:  (1)  that 
the  renunciation  was  obtained  by  undue  influence  and  in  ignor- 
ance of  her  rights;  (2)  and  that  in  any  case  she  did  not  renounce 
her  right  to  act  as  trustee.  Then  she  saiys  (3)  that  the  sale  to 
the  land  company  was  at  a gross  undervalue,  and  that  she  did 
not  consent  to  it,  and  accordingly  it  should  be  set  aside.  (Claims 
not  to  be  disposed  of  upon  this  motion  I pass  over.)  The  plain- 
tiff then  (4)  asks  an  interpretation  of  the  residuary  clause  (clause 
20)  of  the  will,  in  several  respects. 

James  Harold  Kennedy  puts  in  a statement  of  defence,  alleging, 
as  to  (1),  that  this  Court  has  no  jurisdiction;  as  to  (2),  that  there 
is  no  trust  as  distinct  from  the  executorship ; as  to  (3)  that  the 
plaintiff  has  no  interest;  and  as  to  (4)  the  same.  An  order  was 
obtained  for  the  trial  of  these  questions  of  law  under  Con.  Rule 
259,  and  a motion  was  made  before  Mr.  Justice  Teetzel,  whose 
disposition  of  the  case  will  be  seen  in  his  judgment. 

The  plaintiff  now  appeals,  and  the  matter  has  been  argued 
before  us  by  counsel  for  all  concerned,  except  certain  of  the 
defendants  who  appeared  in  person. 
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D-  c-  In  respect  of  the  first  claim,  I think  the  judgment  appealed 

1911  from  is  right.  Under  the  original  English  practice  it  is  said 
Foxwell  that  a renouncing  executor  was  allowed,  without  the  leave  of 
Kennedy.  Court,  to  retract  his  renunciation  at  any  time  so  long  as 

administration  had  not  actually  been  granted:  Tristram  & Coote, 

Riddell,  J.  . 

14th  ed.,  1st  Canadian  ed.,  p.  230.  Now,  by  the  English  practice, 
he  may  retract  by  permission  of  the  Court  in  a case  fit  for  it, 
and  of  this  the  Court  is  the  sole  judge:  In  the  Goods  of 
Badenach  (1864),  3 Sw.  & Tr.  465.  And  he  must  be  prepared 
to  shew  that  the  retractation  is  for  the  benefit  of  the  estate  or 
of  the  beneficiaries:  In  the  Goods  of  Gill,  L R.  3 P.  & D.  113. 

In  In  the  Goods  of  Whitham  (1866),  L.  R.  1 P.  & D. 
303,  at  p.  305,  Sir  J.  P.  Wilde  says:  “It  is  true 

that  the  ecclesiastical  Courts  did  permit  a man  who  had 
renounced  to  retract  his  renunciation,  but  it  was  for 
the  purpose  of  taking  a grant,  and  was  in  fact  a part  of  the  appli- 
cation for  a grant.”  The  result  of  this  statement  is  plain — 
when  an  executor  has  renounced,  his  retractation  of  the  re- 
nunciation is  in  fact  a part  of  the  application  for  a grant — that 
application  must  be  to  the  Court  which  issues  the  grant,  and 
that  Court  must  pass  upon  the  validity  of  the  retractation,  not 
at  large,  but  in  connection  with  and  as  part  of  the  application 
for  a grant. 

The  statute  of  1910,  10  Edw.  VII.  ch.  31,  sec.  19,  gives  the 
jurisdiction  “in  relation  to  the  granting  or  revoking  probate 
” to  the  Surrogate  Court — and  not  the  High  Court 
of  Justice.  The  expression  “subject  to  the  provisions  of  the 
Judicature  Act”  does  not  affect  the  present  matter— that  refers 
to  secs.  38,  39,  and  40  of  the  Ontario  Judicature  Act. 

As  to  the  second  question,  I think  the  appeal  must  also  fail, 
for  the  reasons  given  by  Mr.  Justice  Teetzel.  It  is,  in  my  view, 
clear  that  the  testator  did  not  intend  to  create  two  sets  of  persons, 
viz.,  (1)  executors  and  (2)  trustees,  but  that  he  used  the  expression 
“executors,  executrices,  and  trustees”  as  meaning  the  one  class — 
in  the  very  beginning  of  the  will  he  appoints  persons  “hereinafter 
called  my  trustees  to  be  the  executor  and  executrices  of  this 
my  will” — which,  being  paraphrased,  means  “I  shall  herein- 
after call  my  executor  and  executrices  my  1 trustees/  ” 

Claim  No.  3 will  or  may  depend  upon  the  conclusion  arrived 
at  on  claim  No.  4. 
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The  plaintiff  asserts  that  she  is  a pecuniary  legatee  (as  she 
undoubtedly  is  under  paragraph  13  of  the  will  as  above  set  out), 
and  that  she  is,  under  paragraph  20  of  the  will,  entitled  to  a share 
of  the  proceeds  of  the  sale — if  that  were  so,  she  would,  no  doubt, 
have  the  right  to  complain  if  the  land  were  sold  at  a sacrifice. 
The  defendant  James  Harold  Kennedy,  however,  contends  that 
the  provision  in  favour  of  the  legatees  is  void  for  perpetuity. 
Mr.  Justice  Teetzel  gave  no  independent  judgment  upon  this 
question,  but  followed  the  decision  of  Mr.  Justice  Latchford 
in  Kennedy  v.  Kennedy,  ante. 

Very  many  cases  have  been  cited  to  us  by  counsel  for  all 
parties,  but  a perusal  of  them  does  not  vary  the  law  as  laid  down 
by  Kay,  J.,  cited  by  my  brother  Latchford.  The  history  of  the 
doctrine  of  perpetuities  is  somewhat  singular  and  most  interest- 
ing, but  no  good  end  would  be  attained  by  going  into  this  history 
or  multiplying  authorities.  Marsden,  Lewis,  and  Gray,  in  their 
text-books,  have  displayed  great  diligence  and  learning  and 
have  said  all  that  could  be  said.  (The  last-named  work,  able 
as  it  is,  must  be  read  with  caution,  and  Courts  bound  by  English 
authorities  cannot  always  agree  with  the  conclusions  there  stated.) 

I am  of  opinion  that  the  judgment  below  is  right,  for  the 
reasons  given  by  Mr.  Justice  Latchford. 

The  plaintiff  then  has  no  interest  in  the  interpretation  of 
the  will,  and  her  appeal  and  the  objectionable  part  of  her  action 
should  be  dismissed,  both  with  costs. 

The  application  of  certain  of  the  defendants  to  be  made 
plaintiffs  should  not  at  this  stage  be  granted — no  doubt,  the 
Court  has  power  to  make  such  an  order,  but  the  circumstances 
of  this  case  are  not  such  as  to  call  for  the  exercise  of  such  power, 
nor  can  any  provision  be  made  for  the  payment  of  the  costs  of 
the  defendants  other  than  James  H.  Kennedy,  supporting,  as 
they  did,  the  claim  of  the  plaintiff. 
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1911  Leslie  v.  Pere  Marquette  R.W.  Go. 

June  14.  Railway — Severance  of  Farm — Undergrade  Grossing — Conveyance  of  Right 

of  Way  by  Land-owner ■ — Consideration — Agreement — Maintenance  of 

Grossing — Right  to  Continuance — User  for  Twenty  Years — Easement — 

Presumption  of  Lost  Grant — Damages. 

In  1885,  the  predecessor  in  title  of  the  plaintiffs  conveyed  to  a railway  com- 
pany, the  predecessors  of  the  defendants,  a certain  strip  of  land,  running 
across  a farm,  for  the  right  of  way  of  the  railway.  The  conveyance 
was  in  fee,  the  consideration  was  $40,  and  there  was  no  reference  in  the 
deed  to  a crossing.  The  defendants’  predecessors,  however,  constructed  an 
undergrade  crossing,  which  was  necessary  for  the  working  of  the 
farm,  and  this  was  maintained  and  kept  in  repair  by  the 
defendants  or  their  predecessors,  and  was  used  by  the  plaintiffs  or  their 
predecessors  until  1906,  when  the  defendants  closed  it  up:  — 

Held,  having  regard  to  the  surrounding  circumstances  and  the  evidence, 
that  it  was  a part  of  the  agreement  and  arrangement,  made  at  the  time 
of  the  purchase  of  the  right  of  way,  that  the  plaintiffs’  predecessor 
should  have  an  under-pass  for  the  passing  of  waggons  and  cattle  from 
one  part  of  the  farm  to  the  other — the  granting  of  the  pass  was  a part 
of  the  consideration  for  the  right  of  way;  and  the  plaintiffs  were  en- 
titled to  have  it  maintained. 

McKenzie  v.  Grand  Trunk,  R.W.  Go.,  Dickie  v.  Grand  Trunk  R.W.  Go. 
(1907),  14  O.L.R.  671,  followed. 

Oatman  v.  Grand  Trunk  R.W.  Co.  (1910),  2 O.W.N.  21,  distinguished. 
Held,  also,  upon  the  evidence,  that  the  pass  was  used  in  connection  with 
and  for  the  purposes  of  the  farm  for  over  twenty  years;  and  the  plain- 
tiffs had  established  an  easement  by  continuous  user  as  of  right  for  that 
period. 

Canadian  Pacific  R.W.  Go.  v.  Guthrie  (1901),  31  S.C.R.  155,  and  Grand 
Trunk  R.W.  Go.  v.  Valliear  (1904),  7 O.L.R.  364,  distinguished. 

Semlle,  also,  that  the  doctrine  of  presumption  of  a lost  grant  could  be 
applied. 

It  being  conceded  by  the  defendants  that  the  plaintiffs  were  entitled  to  a 
level  crossing,  and  the  plaintiffs  being  whiling  to  accept  such  a crossing, 
with  damages,  in  lieu  of  the  under-pass,  damages  arising  from  the  de- 
preciation of  the  land  by  the  change  from  an  under-pass  to  a level 
crossing,  and  damages  on  account  of  the  under-pass  having  been  closed 
since  1906,  were  assessed. 

Action  for  specific  performance  of  an  agreement  and  for 
other  relief. 

June  7 and  8.  The  action  was  tried  before  Clute,  J.,  without 
a jury,  at  Sarnia. 

W.  J.  Hanna,  K.C.,  and  R.  V.  LeSueur,  for  the  plaintiffs. 

R.  J.  Towers,  for  the  defendants. 

June  14.  Clute,  J.: — The  plaintiffs  are  the  owners  of  the 
north  half  of  lot  No.  6 in  the  front  concession  of  the  township  of 
Moore,  ifi  the  county  of  Lambton,  except  the  lands  conveyed  to 
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the  Erie  and  Huron  Railway  Company,  the  predecessors  of  the 
defendants  in  title,  on  the  30th  September,  1885,  by  one  George 
Leslie,  now  deceased. 

The  plaintiffs  allege  that  in  the  year  1885  the  said  George 
Leslie,  then  owner  of  the  said  lot,  entered  into  an  agreement  with 
the  Erie  and  Huron  Railway  Company,  whereby  he  agreed  to 
convey  to  the  said  company  a strip  of  land  running  across  the 
plaintiffs’  lands,  as  a right  of  way,  and  the  said  Erie  and  Huron 
Railway  Company  agreed  to  build  and  construct  and  maintain 
and  repair  for  the  owners  of  the  said  farm  lot  an  undergrade 
crossing;  that,  in  accordance  with  the  said  agreement,  the  said 
George  Leslie  did  convey  to  the  said  railway  company  that 
portion  of  the  said  lot  No.  6 which  now  comprised  the  right  of 
way  of  the  defendant  company  over  the  said  lot,  and  the  said  Erie 
and  Huron  Railway  Company  did  build  and  construct  an  under- 
grade crossing  with  the  proper  fences  and  gates  for  the  use  of 
the  said  George  Leslie,  all  of  which  was  done  in  the  year  1885. 

It  is  further  alleged  that  the  said  Erie  and  Huron  Railway 
Company  and  their  successors  and  assigns,  have  from  time  to 
time  repaired  and  maintained  the  said  undergrade  crossing,  and 
the  plaintiffs  and  their  predecessors  in  title  did  for  upwards  of 
twenty  years,  from  the  time  of  the  construction  of  the  said  under- 
grade crossing,  use  the  same  as  a means  of  access  and  communi- 
cation from  the  east  part  to  the  west  part  of  the  said  farm  and  as 
a farm-crossing;  but,  in  the  year  1906,  the  defendant  company, 
without  leave  from  the  plaintiffs  or  their  predecessors  in  title, 
filled  in  the  said  undergrade  crossing  and  deprived  the  plaintiffs 
of  the  same,  whereby  the  plaintiffs  have  been  unable  to  obtain 
access  to  the  eastern  portion  of  their  said  farm,  or  to  use  the  said 
undergrade  crossing,  to  their  great  damage  and  inconvenience. 

The  plaintiffs  ask  specific  performance  of  the  said  agreement, 
and  a mandatory  order  compelling  the  defendants  to  restore  and 
rebuild  the  said  undergrade  crossing,  an  injunction  restraining 
the  defendants  from  interfering  with  the  said  undergrade  crossing 
when  re-constructed,  and  a declaration  that  the  plaintiffs  are 
entitled  to  have  the  said  undergrade  crossing  maintained  and 
repaired  by  the  defendant  company,  as  a good  and  safe  farm 
crossing,  and  damages,  and  other  relief. 

The  defendants  assert  that  the  right  of  way,  as  now  used  by 
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them,  was  conveyed  by  the  said  George  Leslie  to  the  Erie  and 
Huron  Railway  Company,  and  that  the  whole  agreement  was 
contained  in  the  said  instrument;  they  deny  that  any  agreement 
was  entered  into  between  the  said  George  Leslie  and  the  Erie 
and  Huron  Railway  Company  to  construct  and  maintain  the 
said  undergrade  crossing;  and  further  allege  that,  if  the  same  was 
built,  which  they  deny,  it  was  so  built  and  maintained,  not  as  a 
matter  of  right,  but  as  a matter  of  convenience  and  accommoda- 
tion; and  that  the  plaintiffs  did  not  thereby  acquire  any  right  or 
title  thereto.  They  further  deny  any  right  by  prescription;  and 
say  that  the  defendant  company,  at  the  time  of  their  purchase, 
had  no  notice  or  knowledge  of  such  undergrade  crossing  on  the 
lands  in  question,  or  of  the  claim  of  the  plaintiffs  to  be  entitled 
to  the  same,  and  assert  that  they  purchased  in  good  faith,  with- 
out notice  of  the  right  of  way  in  question,  and  are  not  affected 
by  any  rights  that  the  plaintiffs  may  have  against  the  Erie  and 
Huron  Railway  Company.  The  defendants  further  say  that, 
if  the  plaintiffs  are  entitled  to  an  undergrade  crossing  as  alleged, 
which  they  deny,  the  plaintiffs  have  been  guilty  of  laches  in 
making  their  claim. 

The  following  admission  was  put  in  by  counsel  (exhibit  6): 
“It  is  admitted,  for  the  purposes  of  this  action,  that  the  plaintiffs 
and  defendants  herein  respectively  stand  in  the  place  and  stead 
of  George  Leslie  and  the  Erie  and  Huron  Railway  Company, 
with  all  the  rights  and  subject  to  all  the  duties  and  obligations 
and  entitled  to  assert  the  same  claims  and  plead  the  same  de- 
fences as  the  said  original  parties  could  do,  as  if  there  had  been  no 
change  of  interests,  and  subject  to  proof  to  the  satisfaction  of  the 
plaintiffs’  solicitors  that  the  Erie  and  Huron  Railway  Company, 
before  the  construction  of  their  portion  of  the  line  referred  to 
herein,  complied  with  the  provisions  of  42  Viet.  ch.  9,  sec.  8,  and 
46  Viet.  ch.  24,  sec.  2,  statutes  of  the  Dominion  of  Canada.” 

The  plaintiffs’  counsel  stated  that  he  was  satisfied  that  the 
Erie  and  Huron  Railway  Company  had  complied  with  the  pro- 
visions of  these  statutes.  These  sections  have  relation  to  the 
filing  of  maps  and  plans. 

The  conveyance  of  George  Leslie  to  the  Erie  and  Huron 
Railway  Company  purports  to  be  made,  in  consideration  of  $40, 
in  fee  simple,  without  reference  to  any  crossing  whatever. 
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The  land  in  question  ronts  on  the  river,  and  the  right  of  way 
cuts  the  land  in  two  parts,  with  about  one-third  on  the  river-side. 
The  railway  crosses  the  lands  in  question  at  a considerable  grade 
above  the  level  of  the  land,  and  at  a ravine  near  the  centre  of  the 
said  lands  there  were  bents  14  feet  apart  and  about  28  feet  in 
height,  through  the  centre  of  which,  in  times  of  freshet,  there  was 
a water-way.  This  structure  was  in  course  of  erection  at  the 
time  the  agent  of  the  railway  company  applied  to  purchase  the 
right  of  way.  From  the  evidence  of  George  B.  Douglas,  now 
Judge  of  the  County  Court  of  Haldimand,  it  appears  that  he  was 
acting  for  the  railway  company  and  applied  to  George  Leslie  for 
the  purchase  of  the  right  of  way.  He  has  no  very  distinct  recollec- 
tion of  what  took  place,  and  does  not  seem  to  be  able  to  dis- 
tinguish this  particular  case  from  any  other  purchase  for  right  of 
way  of  the  railway. 

Having  regard  to  the  surrounding  circumstances  and  the 
evidence,  I have  no  doubt  whatever  that  it  was  a part  of  the 
agreement  and  arrangement  made  at  the  time  of  the  purchase  of 
the  right  of  way  that  the  said  George  Leslie  should  have  an  under- 
pass for  the  use  of  his  farm  for  waggons  and  cattle  to  pass  there- 
under. This  pass  was  in  fact  established;  the  railway  fence  was 
turned  in  to  the  two  posts  on  each  side  of  the  centre  opening,  and 
gates  were  put  upon  both  sides  of  this  opening;  and  I find  as  a 
fact  that  the  pass  was  used  in  connection  with  and  for  the  purposes 
of  the  farm  for  over  twenty  years.  After  a time,  the  trellis  work 
was  filled  in  up  to  the  pass,  and  this  was  planked  up  to  prevent 
the  earth  from  falling  into  the  pass,  and  so  it  continued  down  to 
the  year  1906.  It  would  appear  that  in  the  first  instance  two 
gates  were  placed,  one  on  each  side  of  the  pass,  and  that,  after  it 
was  planked  up,  only  one  gate  appears  to  have  been  in  use.  I do 
not  accept  the  evidence  of  the  defendants’  witnesses  that  the  fence 
along  the  railway  ever  extended  across  the  opening  so  as  to  close 
the  pass.  Having  regard  to  the  location  of  the  farm  and  the 
necessity  for  having  a pass  for  the  cattle  to  go  down  to  drink, 
the  evidence  of  the  defendants’  witnesses  upon  that  point,  con- 
tradicted as  it  is  by  the  plaintiffs’  witnesses,  to  me  is  incredible. 
I think  they  are  mistaken. 

At  the  time  of  the  purchase  of  the  right  of  way,  George  Leslie 
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owned  the  land  in  question,  being  the  north  half  of  the  lot.  The 
south  half  was  owned  by  his  sisters,  Anne  Leslie  and  Ellen  Leslie. 
The  family  were  living  together,  the  house  being  upon  the  south 
half  and  the  barn  upon  the  north  half,  and  it  was  worked  at  that 
time  as  one  farm.  The  land  north  and  south  of  the  pass  had  been 
a pasture  field,  and  in  dry  weather  there  was  no  water  in  the  west 
part  of  the  farm.  The  cattle  went  to  the  river  to  drink.  The  pass 
was  and  is  a necessity  to  the  farm.  At  the  time  it  was  granted  it 
was  clearly  in  the  interests  of  the  railway  to  give  it.  It  would 
have  been  and  will  be  now  an  expensive  matter  to  make  a level 
crossing,  inasmuch  as  the  railway  track  is  elevated  to  a consider- 
able extent  above  the  level  of  the  land  across  the  entire  lot.  The 
railway  company  adopted  the  cheapest  method  of  procuring  the 
right  of  way;  and  I have  no  doubt  whatever  that  the  granting  of 
the  pass  was  a part  of  the  consideration  for  that  right  of  way. 
In  1906,  the  defendants  filled  up  the  opening  and  closed  the  pass, 
and  prevented  the  plaintiffs  from  passing  from  the  north  to  the 
south  part  of  the  farm  as  theretofore. 

I think  the  case  falls  within  McKenzie  v.  Grand  Trunk  R.W. 
Co.  and  Dickie  v.  Grand  Trunk  R.W.  Co.  (1907),  14  O.L.R.  671. 
In  that  case  a railway,  constructed  by  the  defendants’  prede- 
cessors in  title,  crossed  the  plaintiffs’  farms.  In  1854,  when  the 
line  of  railway  was  being  laid  down,  bridges  and  an  under-pass 
were  constructed  by  the  railway  company  to  enable  the  owners 
of  the  farm  to  pass  from  one  side  of  the  railway  to  the  other, 
and  were  for  more  than  fifty  years  maintained  and  used  in  connec- 
tion with  the  plaintiffs’  farms,  with  the  knowledge  of  the  defen- 
dants and  their  predecessors  in  title,  without  any  objection  on 
their  part.  The  McKenzie  case  was  tried  by  Meredith,  C.J.,  and 
the  Dickie  case  by  Boyd,  C.,  and  both  were  heard  on  appeal 
together.  The  judgment  of  the  Chancellor  was  first  given  in  the 
Dickie  case,  in  which  there  was  an  unsigned  agreement.  In  the 
McKenzie  case  there  was  no  agreement.  Meredith,  C.J.,  referred 
to  this  fact  at  p.  676:  “The  existence  of  the  unsigned  agreement 
in  the  Dickie  case,  and  the  absence  of  that  feature  in  this  case,  do 
not  seem  to  me  to  make  less  applicable  what  I understand  to  be 
the  principle  of  the  decision  in  the  Dickie  case,  viz.,  that  after  the 
lapse  of  the  very  long  period  during  which  the  plaintiff  had  en- 
joyed as  of  right  the  overhead  crossing,  and  the  circumstances 
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under  which  it  was  dealt  with  during  that  period,  the  presump- 
tion arose  that  the  enjoyment  of  the  right  was  a part  of  the 
arrangement  under  which  the  predecessors  in  title  of  the  de- 
fendants acquired  their  right  of  way  through  the  lands  of  the 
plaintiff.  The  result  of  this  conclusion  is  that  the  plaintiff  is 
entitled  to  damages  for  the  injury  done  to  him  by  the  acts  of  the 
defendants,  which  I have  held  to  be  wrongful.  These  damages 
are  not  to  be  confined  to  the  loss  sustained  up  to  the  present 
time,  but  if  the  plaintiff  is  in  a position  to  shew  that  the  value  of 
his  land  is  lessened  by  the  substitution  of  the  means  of  crossing 
which  the  defendants  have  provided,  for  the  means  to  which  he 
was  entitled,  that  will  be  one  of  the  elements  making  up  the 
damages  which  are  to  be  awarded  to  him/’  Moss,  C.J.O.,  at 
p.  679,  says:  “ Whether  the  bridges  and  under-pass  were  con- 

structed in  the  belief  that  the  duty  was  upon  the  railway  com- 
pany, or  because  of  an  agreement  between  the  company  and  the 
then  proprietors  of  the  lands,  through  whom  the  plaintiffs  claim, 
it  is  the  fact  that  the  company  did  construct  them,  and  that  for 
more  than  fifty  years  they  have  been  maintained  and  used  in 
connection  with  the  plaintiffs’  farms,  with  the  knowledge  of  the 
defendants  and  of  their  predecessors  in  title,  without  any  objection 
on  their  part.  If  there  were  agreements,  the  defendants  are  as 
fully  bound  by  them  to-day  as  were  their  predecessors  at  the  time 
they  were  made.  There  could  be  no  question  of  ultra  vires.  The 
subject-matter  was  one  which  was  clearly  within  the  powers  and 
authority  of  the  railway  company  in  dealing  for  the  acquisition 
of  a right  of  way  for  their  line  of  railway.  And  there  is  nothing 
in  any  of  the  cases  cited  or  referred  to  that  supports  the  proposition 
that  in  regard  to  a matter  of  this  kind  it  is  incompetent  for,  or 
beyond  the  authority  of,  a railway  company  to  contract  with  a 
land-owner.  There  is  sufficient  in  the  circumstances  and  the 
proved  facts  to  fully  justify  the  conclusions  of  the  learned  trial 
Judges  that  the  bridges  and  under-pass  were  provided  for  and 
enjoyed  by  the  plaintiffs’  predecessors  in  title  as  part  of  the 
agreement  or  arrangement  under  which  the  defendants’  pre- 
decessors in  title  acquired  their  right  of  way  through  the  lands 
in  question.”  Meredith,  J.A.,  at  p.  681,  says:  “It  can  hardly 
be  conceivable  that  a railway  company  might  cut  in  two  innumer- 
able farms,  and  thereby  render  portions  of  them  of  little  value, 
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if  any,  because  of  no  convenient  means  of  passing  from  the  one 
part  to  the  other,  either  under,  over,  or  upon  the  railway.  The 
thing  would  be  preposterous — a burden  which  the  railway  com- 
panies would  not  be  able  to  carry.  Why  should  farms  be  rendered 
largely  useless  at  their  cost,  and  much  less  so  at  the  owners’  loss, 
for  the  want  of  a convenient  way,  which  can  always  be  given  at 
no  great  expense,  and  no  great  risk  to  any  one?  Again  I ask: 
what  was  there  to  have  prevented  the  grant  of  the  ways  in  ques- 
tion? My  answer  must  be — nothing.  And,  that  being  so,  the 
appeals  fail;  for  where  a grant  is  proved,  it  holds  good;  and  where 
a grant  is  not  proved,  it  is  to  be  presumed  to  have  been  made, 
after  upwards  of  half  a century’s  user  of  the  ways  as  of  right, 
such  as  in  these  cases.” 

Mr.  Towers  urged  that  the  present  case  was  governed  by 
Oatman  v.  Grand  Trunk  R.W.  Co.  (1910),  2 O.W.N.  21,  and  not 
by  the  McKenzie  case.  I do  not  think  so.  Meredith,  C.J., 
points  out  the  distinction  between  the  cases.  Referring  to  the 
McKenzie  case,  he  says:  “In  that  case  the  crossing  had  been 

made  when  the  railway  was  built,  and  had  been  maintained  by 
the  railway  company  since  that  time,  a period  of  about  fifty 
years,  and  there  was  nothing  to  shew  how  it  came  to  be  built  and 
maintained,  and  what  was  decided  was  that  the  proper  inference 
was,  that  it  had  its  origin  in  an  agreement  between  the  railway 
company  and  the  land-owner,  and  was  part  of  the  arrangement 
under  which  the  railway  acquired  its  right  of  way  through  the 
plaintiff’s  land.  In  he  case  at  bar,  the  origin  of  the  culvert  is 
known,  and,  taken  in  connection  with  the  provision  in  the  con- 
veyance to  the  railway  company  as  to  the  grade  crossing  and  as 
to  drainage,  the  proper  conclusion  is,  in  my  opinion,  that  it  was 
constructed  for  drainage  purposes,  and  in  order  that  the  railway 
company,  as  it  had  agreed,  should  not  interfere  with  the  flow  of 
the  waters  of  the  drain  mentioned  in  the  conveyance  to  the 
company.” 

In  the  Oatman  case,  the  conveyance  contained  a provision 
that  “the  parties  of  the  second  part  (i.e.,  the  railway  company) 
will  provide  one  railway  crossing  at  grade  for  farming  purposes 
over  the  land  hereby  conveyed  for  the  use  of  the  party  of  the  first 
part.”  And  a further  provision  in  these  words:  “It  is  under- 

stood that  the  parties  of  the  second  part  will  not  interfere  with 
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the  flow  of  the  waters  of  a certain  drain  upon  the  said  lot  across 
which  the  said  railway  will  pass.” 

While  I desire  my  judgment  to  proceed  mainly  upon  the 
principle  laid  down  in  the  McKenzie  case,  I am  also  of  opinion 
that  the  plaintiffs  have  established  an  easement  by  continuous 
user  as  of  right  for  over  twenty  years.  An  agreement  such  as 
was  here  made  was  expressly  held  in  the  McKenzie  case  not  to  be 
ultra  vires,  inasmuch  as  it  was  for  the  right  of  way,  and  pre- 
sumed, therefore,  to  be  in  the  interest  and  for  the  benefit  of  the 
railway  company,  and  is,  therefore,  distinguishable  from  Canadian 
Pacific  R.W.  Co.  v.  Guthrie  (1901),  31  S.C.R.  155,  and  Grand 
Trunk  R.W.  Co.  v.  Valliear  (1904),  7 O.L.R.  364. 

There  is  also  strong  ground  for  arguing  that  in  the  present 
case  the  doctrine  of  presumption  of  a lost  grant  can  be  applied: 
see  Angus  v.  Dalton  (1877-8),  3 Q.B.D.  85,  4 Q.B.D.  162;  Dalton 
v.  Angus  (1881),  6 App.  Cas.  740;  Re  Cockhurn  (1896),  27  O.R. 
450;  Leconfield  v.  Lonsdale  (1870),  L.R.  5 C.P.  657;  Rangeley 
v.  Midland  R.W.  Co.  (1868),  L.R.  3 Ch.  306,  310;  Birmingham 
Dudley  and  District  Banking  Co.  v.  Ross  (1888),  38  Ch.  D.  295. 

The  plaintiffs  made  application  to  the  Railway  Board,  but  the 
Board  held  that,  inasmuch  as  the  plaintiffs  claimed  under  an 
arrangement  at  the  time  the  right  of  way  was  purchased,  the 
Board  had  no  jurisdiction  to  deal  with  the  case — that  if  any 
alteration  was  sought  by  the  railway  company,  contrary  to  the 
arrangement  made  at  the  time  of  the  purchase,  the  application 
should  be  by  the  railway  company.  The  plaintiffs  were,  there- 
fore, forced  to  seek  their  remedy  in  this  Court.  Although  the 
defendants,  by  their  pleadings,  deny  all  rights  of  the  plaintiffs  to 
a crossing  of  any  kind,  Mr.  Towers,  their  counsel  at  the  trial, 
conceded  that  they  were  entitled  to  a level  crossing;  and  both 
counsel  desired  that  I should  assess  the  damages  by  reason  of  the 
depreciation  of  the  land  by  changing  from  an  under-pass  to  a 
level  crossing,  and  the  damages  on  account  of  the  under-pass 
having  been  closed  since  1906. 

The  plaintiffs  were  willing  to  accept  my  assessment  of  such 
damages,  together  with  the  over-head  crossing,  in  lieu  of  their 
right  to  an  under-pass.  The  evidence  shewed  that  it  would  cost 
the  defendants  about  $1,000  for  a wooden  structure  creating  an 
under-pass,  and  something  over  $2,000  for  a cement  structure. 


Clute,  J. 
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Finding,  as  I do,  that  the  agreement  for  the  under-pass  was  a part 
of  the  arrangement  and  consideration  for  the  right  of  way,  I 
think  the  plaintiffs  are  entitled  to  a mandatory  order  directing 
the  defendants  to  provide  and  maintain  such  pass,  and  to  an 
injunction  restraining  the  defendants  from  interfering  with  the 
same  when  so  made,  and  to  damages  for  its  obstruction  from 
1906  to  the  present  time,  which  I fix  at  $200.  But,  as  the  plain- 
tiffs are  willing  to  accept  a sum  by  way  of  compensation  for  the 
depreciation  of  the  land  caused  by  having  a level  crossing  in  lieu 
of  the  under-pass,  I assess  the  damages  for  such  depreciation  at 
the  sum  of  $500. 

The  defendants  are  given  one  month  to  make  their  election 
to  pay  the  damages  and  provide  and  maintain  a suitable  level 
crossing,  in  lieu  of  the  under-pass.  If  they  do  so  elect,  judgment 
will  be  for  the  plaintiffs  for  $700,  together  with  a declaration 
that  the  plaintiffs  are  entitled  to  a level  crossing.  In  default  of 
such  election,  judgment  as  above  indicated  for  the  construction 
of  an  under-pass  and  $200  damages.  In  either  case,  the  plaintiffs 
are  entitled  to  the  costs  of  the  action. 


[DIVISIONAL  COURT.] 


1911 


Thibodeau  v.  Cheff. 


April  13. 
June  15. 


Parent  and  Child — Tort  of  Infant  Imbecile  Child — Setting  out  Fire — Des- 
truction of  Property — Liability  of  Parent — Knowledge  of  Mischievous 
Propensity — Negligence — Failure  to  Restrain  Child — Findings  of  Jury. 


A parent  may  be  liable  for  his  child’s  torts  committed  with  his  knowledge 
and  acquiescence. 

Review  of  the  authorities. 

In  an  action  against  the  father  of  a boy  of  sixteen,  to  recover  damages  for 
destruction  of  the  plaintiff’s  property,  by  reason  of  fire  set  out  by  the 
boy,  the  jury  found:  that  the  fire  which  destroyed  the  plaintiff’s  property 
was  caused  by  the  infant  son  of  the  defendant;  that  this  boy,  by  reason 
of  the  weakness  of  his  intellect,  his  want  of  intelligence,  and  not  under- 
standing the  difference  between  right  and  wrong,  and  by  reason  of  his 
being  addicted  to  the  habit  of  smoking  and  the  frequent  use  of  matches, 
was  a dangerous  person  to  be  at  large  without  being  under  surveillance 
or  being  watched  by  some  person  of  ordinary  discretion  to  prevent  his 
setting  out  fires;  that  the  father  (in  whose  house  the  boy  lived  and 
under  whose  custody  he  was)  knew  of  the  character  and  habits  of  the 
boy  and  of  the  danger  from  fire  of  his  being  at  large  alone;  that'  the 
father  was  guilty  of  negligence  in  the  premises,  by  reason  of  his  not 
taking  any  steps  to  control  or  restrain  the  boy  in  carrying  and  light- 
ing matches  and  in  setting  out  fire,  after  the  father  had  been  told  of  these 
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actions  by  his  neighbours;  and  that  the  probable  result  of  the  lack  of 
necessary  precaution  in  the  custody  of  the  son  was  to  enable  the  son  to 
destroy  property: — - 

Held,  that,  upon  these  findings,  which  were  warranted  by  the  evidence, 
judgment  was  properly  given  for  the  plaintiff  for  the  damages  assessed 
by  the  jury. 

Judgment  of  Britton,  J.,  affirmed. 


D.  0. 
1911 

Thibodeau 

v. 

Ciieff. 


Action  for  damages  for  injury  to  the  plaintiff’s  property  from 
fire  set  out  by  the  infant  son  of  the  defendant. 


The  action  was  tried  before  Britton,  J.,  and  a jury,  at 
Chatham. 

0.  L.  Lewis,  K.C.,  and  W.  G.  Richards,  for  the  plaintiff. 

Matthew  Wilson,  K.C.,  and  J.  M.  Pike . K.C.,  for  the  defendant. 

April  13.  Britton,  J.: — The  plaintiff  is  a farmer  residing  in 
the  county  of  Kent,  occupying  a farm  belonging  to  the  defendant, 
who  is  a merchant  residing  near  to  the  plaintiff. 

The  plaintiff’s  crop  of  fall  wheat  for  the  season  of  1910  was 
harvested  and  threshed,  cleaned  up  and  stored  in  a granary  near 
to  the  defendant’s  store.  The  straw  was  stacked  near  by.  Ac- 
cording to  the  plaintiff’s  evidence,  he  said  to  the  defendant,  on 
the  day  when  the  plaintiff  had  completed  storing  the  wheat,  that 
he,  the  plaintiff,  had  a nice  crop  of  wheat  and  he  did  not  want 
the  defendant’s  children  around  there. 

On  the  20th  August,  1910,  between  five  and  six  o’clock  in  the 
afternoon,  the  straw  stack  was  set  on  fire,  and  the  straw  and 
granary  and  wheat  were  destroyed. 

The  plaintiff  alleged,  and  the  jury  have  found  that  to  be  so, 
that  the  fire  was  set  by  an  irresponsible  imbecile  son  of  the  de- 
fendant. This  boy  did  not  fully  appreciate  the  difference  between 
right  and  wron£ — he  was  under  age,  lived  with  his  parents,  and 
was  housed  and  fed  and  clothed  and  cared  for  to  a certain  ex- 
tent by  the  defendant. 

The  plaintiff  further  alleged  that  this  boy  had,  to  the  knowledge 
of  the  defendant,  an  inclination  and  propensity  to  handle  lighted 
matches  and  to  set  out  fire  in  places  and  under  circumstances 
where  fire  would  be  likely  to  do  damage.  The  defendant  is  charged 
with  negligence  by  reason  of  which  this  boy  was  permitted  to  set 
the  fire  of  which  the  plaintiff  complains. 

I submitted  to  the  jury  certain  questions,  now  attached  to 
the  record,  all  of  which  were  answered  by  the  jury. 
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Mr.  Wilson,  for  the  defendant,  contends  that,  even  upon  these 
answers,  there  should  not  be  judgment  for  the  plaintiff,  and  that, 
upon  the  undisputed  evidence,  there  is  no  liability  on  the  part 
of  the  defendant.  The  liability  here,  if  any  liability,  does  not 
depend  upon  the  relation  of  master  and  servant  which  may  arise, 
or  which  may  be  implied  as  existing,  between  parent  and  child. 
It  may  be  conceded  that  there  is  no  liability  of  the  parent  by 
virtue  merely  of  the  relationship  at  the  time  the  negligent  act  or 
tort  is  committed,  if  the  child  is  engaged  in  his  own  affairs,  and 
not  on  the  parent’s  behalf;  so  many  of  the  cases  cited  by  the 
defendant’s  counsel  are  quite  outside  of  this  one. 

It  is  good  legal  doctrine  that  minors  are  liable  for  their  own 
torts,  and  that  no  presumption  arises  from  the  relationship  by 
which  the  parent  can  be  made  liable,  but  this  is  not  a case  where 
presumption  is  invoked.  The  case  of  Edwards  v.  Crume  (1874), 
13  Kans.  348,  goes  no  farther  than  to  state  the  proposition  that 
there  is  no  presumption  of  liability  by  reason  merely  of  the  relation- 
ship of  parent  and  child.  The  liability  in  this  case,  if  any,  is 
because  of  the  defendant’s  not  taking  care  of  a dangerous  human 
being — a dangerous  animal  which  the  defendant  was  harbouring. 
As  man  is  an  animal,  I may  properly  use  that  word  in  reference 
to  the  son  of  the  defendant.  This  boy  had  the  habit  of  smoking 
tobacco  to  excess  and  of  using  lighted  matches  in  places  where 
damage  would  be  likely  to  result  from  the  use  he  made  of  matches. 
The  defendant  encouraged  the  son  in  the  use  of  tobacco.  That 
was  contrary  to  law,  but  such  an  infraction  of  the  statute  would 
not  create  a liability  here.  (The  boy  was  under  eighteen;  see  R;S.O. 
1897,  ch.  261).  There  was  scienter  on  the  part  of  the  defendant 
of  the  dangerous  tendencies  and  habits  of  the  son;  there  was  the 
ability  on  the  part  of  the  defendant  to  take  care  of  his  son;  and 
it  was  the  defendant’s  duty,  while  keeping  the  boy  at  home,  to 
take  care  of  him;  and  this  action  is  for  damages  for  the  negligence 
involved  in  the  breach  of  that  duty;  damages  as  the  proximate 
result  of  such  negligence. 

In  Hoverson  v.  Noker  (1884),  60  Wis.  511,  it  was  held  that  a 
father  who  permits  his  young  children  to  do  upon  his  premises 
acts  which  are  likely  to  cause  injuries  to  passers-by,  is  re- 
sponsible for  an  injury  so  resulting,  although  he  did  not  by  ex- 
press words  of  command  direct  his  children  to  do  such  acts. 
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This  case  is  somewhat  novel.  I have  not  been  referred  to 
nor  have  I found  any  just  like  it;  but,  upon  general  principles, 
I must,  upon  the  answers  of  the  jury  and  upon  the  whole  case, 
direct  that  judgment  be  entered  for  the  plaintiff  against  the  de- 
fendant for  $570.40  damages  with  costs. 


D.  C. 
1911 

Thibodeau 

v. 

Cheff. 

Britton,  J. 


The  defendant  appealed  from  the  judgment  of  Britton,  J. 


June  8.  The  appeal  was  heard  by  a Divisional  Court  com- 
posed of  Boyd,  C.,  Latchford  and  Middleton,  JJ. 

Matthew  Wilson,  K.C.,  for  the  defendant.  I submit  that  the 
jury  were  wrong  in  finding  that  the  defendant’s  son  set  the  fire 
which  did  the  damage;  but,  even  if  the  boy  had  done  so,  the 
defendant  is  not  liable.  I object  to  the  jury’s  finding  of  negligence 
on  the  part  of  the  defendant  through  his  not  heeding  the  warnings 
of  neighbours  as  to  his  son’s  propensity  for  lighting  fires.  There 
was  no  sufficient  evidence  of  such  warnings.  “The  tendency  of 
juries,  where  persons  under  age  have  incurred  debts  or  committed 
wrongs,  to  make  their  relatives  pay,  should,  in  my  opinion,  be 
checked  by  the  Courts:”  per  Willes,  J.,  in  Moon  v.  Towers  (1860), 
8 C.B.N.S.  611;  File  v.  Unger  (1900),  27  A.R.  468,  at  p.  472. 
Even  if  the  boy  did  set  the  fire,  the  father  is  not  liable.  The 
father  is  not  liable  in  damages  for  the  torts  of  his  child,  committed 
without  his  knowledge,  consent,  or  sanction : Schouler  on  Domes- 
tic Relations,  1905  ed.,  p.  256,  sec.  277,  and  p.  374,  sec.  438; 
Tiffany  on  Domestic  Relations,  p.  239,  sec.  120;  Tifft  v.  Tifft 
(1847),  4 Denio  (N.Y.)  175;  Edwards  v.  Crume,  13  Kans. 
348;  McManus  v.  Crickett  (1800),  1 East  106.  Even  if  the  de- 
fendant knew  of  the  dangerous  proclivities  of  his  son,  he  is  not 
liable:  Paul  v.  Hummel  (1868),  43  Mo.  119.  I further  contend 
that  the  law  relating  to  the  harbouring  of  dangerous  animals 
does  not  apply  here  at  all. 

O.  L.  Lewis , K.C.,  for  the  plaintiff.  There  was  ample  evidence 
before  the  jury  to  warrant  them  in  finding  that  the  boy  had  set 
the  fire;  also  that  the  father  had  been  warned  of  his  propensity 
for  such  acts.  Therefore,  they  rightly  found  the  father  guilty 
of  negligence.  The  father  had  reasonable  notice  that  he  should 
look  after  his  boy.  The  father  participated  in  the  wrong  by 
filling  the  boy’s  pipe  on  occasions  in  order  that  the  boy  might 
smoke,  contrary  to  the  provisions  of  the  statute  R.S.O.  1897. 
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ch.  261,  sec.  1.  Such  participation  makes  the  father  liable: 
Fowell  v.  Grafton  (1910),  22  0.  L.R.  550.  The  law  as  to  the 
custody  of  dangerous  animals  applies  here.  The  owner  of  them 
must  take  such  reasonable  care  of  them,  that  they  will  not  injure 
any  of  the  public. 

Wilson,  in  reply. 

June  15.  The  judgment  of  the  Court  was  delivered  by  Boyd, 
C.: — For  injuries  committed  by  an  infant  in  the  course  of  his 
employment  as  a servant  by  his  father,  the  latter  is  responsible, 
as  in  other  cases  of  master  and  servant.  But  the  rule  of  common 
law  is  that  a parent  is  not,  because  of  his  family  relationship, 
legally  responsible  to  answer  in  damage  for  the  torts  of  his  infant 
child.  Upon  this  rule  exceptions  are  engrafted,  that  where  the 
father  has  knowledge  of  the  wrong-doing  and  consents  to  it,  where 
he  directs  it,  where  he  sanctions  it,  where  he  ratifies  it,  or  par- 
ticipates in  the  fruits  of  it,  he  becomes  in  effect  a party  to  it,  and 
as  such  is  liable  to  the  injured  person.  That  is  the  result  of  the 
American  decisions  upon  which  Mr.  Schouler  frames  the  statement 
of  the  law  adopted  by  the  Ontario  Court  of  Appeal  in  File  v. 
Unger,  27  A.R.  468,  472. 

A subsequent  American  author  puts  the  same  conclusion 
more  briefly  thus:  “A  parent  may  be  liable  for  his  child’s  torts 
committed  with  his  knowledge  and  acquiescence:”  Tiffany  on 
Domestic  Relations,  p.  239,  sec.  120  (1896). 

In  the  case  under  consideration  the  father  did  not  see  the  act 
done  and  consent  to  it.  Nor  did  he  direct  the  doing  of  it,  nor  did 
he  share  in  any  benefit;  on  the  contrary,  he  shared  in  the  de- 
struction caused  by  it;  so  that  the  precise  question  is — did  he 
so  acquiesce  with  knowledge  that  he  has  made  himself  accountable 
to  the  plaintiff? 

The  correct  doctrine  as  to  liability  in  the  present  case  is,  in 
my  opinion,  stated  in  the  article  on  Parent  and  Child  in  29  Cyc. 
p.  1666,  thus:  “ While  a parent  may  be  liable  for  an  injury  which 
is  directly  caused  by  the  child,  where  the  parent’s  negligence  has 
made  it  possible  for  the  child  to  cause  the  injury  complained  of 
and  probable  that  the  child  would  do  so,  thjs  liability  is  based 
upon  the  rules  of  negligence  rather  than  the  relation  of  parent 
and  child”  (1908). 
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I find  that  this  passage  is  quoted  and  accepted  as  a valid 
statement  of  law  by  the  Court  of  Errors  and  Appeals  in  New 
Jersey,  in  November,  1908,  by  Voorhees,  J.,  speaking  for  the  Court, 
in  Doran  v.  Thomsen , 76  N.J.  Law  (47  Vroom)  754,  760. 

No  objection  was  made  to  the  frame  of  the  questions  as  sub- 
mitted for  consideration.  There  was  an  objection  made  to  the 
reception  of  evidence  as  to  acts  of  the  boy  not  brought  home  to 
the  knowledge  of  the  father;  but  these  were  not  irrelevant,  with 
a view  of  shewing  the  propensity  of  the  boy  to  strike  matches  for 
the  purpose  of  lighting  fires.  Lucifer  matches  per  se  are,  of  course, 
not  dangerous  things,  but  they  are  very  obvious  sources  of  danger 
when  ignited  by  foolish  or  reckless  hands.  The  defendant  was 
told  by  the  plaintiff,  a week  or  so  before  the  fire,  that  the  plaintiff 
had  a good  crop  in  the  granary,  and  he  did  not  wish  it  destroyed, 
and  he  asked  the  defendant  to  look  after  his  children. 

The  evidence  was,  as  usual,  contradictory,  but  there  was 
testimony  for  the  jury  on  these  points:  the  boy  was  in  the  habit 
of  carrying  round  and  using  matches  and  tobacco;  he  was  in  the 
habit  of  playing  with  a wheelbarrow  and  running  it  round  as  a 
traction  engine  in  the  barn-yard  and  by  the  straw  stack;  he 
started  little  fires  with  matches  and  straw  beside  buildings  on 
two  occasions:  one  under  the  kitchen  in  Bellville’s  place  “to 
make  steam,”  in  May,  1908  (not  reported  to  the  defendant),  and 
one  on  Bourgeon’s  place,  next  neighbour  to  the  defendant,  in  the 
summer  of  1909,  a year  before  the  fire  in  question,  which  Bernier 
told  the  father  about — though  the  father  denies  it. 

At  Emery’s  place  in  July,  1910,  the  boy  was  twice  stopped  on 
the  same  day  as  he  was  about  to  light  a match  in  the  straw  (not 
reported  to  the  father). 

And  the  father  admitted  to  Bellville  that  his  store  was  once 
nearly  burned  by  the  boy  (this  is  contradicted). 

The  salient  facts  have  all  been  found  by  the  jury,  and,  although 
objection  was  made  to  some  points  in  the  charge  of  the  learned 
trial  Judge,  yet  as  a whole  he  placed  the  matters  to  be  determined 
fully  and  fairly  before  the  jury.  They  have  found  that  the  fire 
which  destroyed  the  stack  and  granary  of  the  plaintiff  was  caused 
by  Rollin  Cheff,  the  infant  son  of  the  defendant.  They  have 
found  that  this  boy,  by  reason  of  the  weakness  of  his  intellect, 
his  want  of  intelligence,  and  of  not  understanding  the  difference 
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between  right  and  wrong,  and  by  reason  of  his  being  addicted  to 
the  habit  of  smoking  and  the  frequent  use  of  matches,  was  a 
dangerous  person  to  be  at  large  without  being  under  surveillance 
or  being  watched  by  some  person  of  ordinary  discretion  to  prevent 
his  setting  out  fires.  They  also  find  that  the  father  (in  whose 
house  he  lived  and  under  whose  custody  he  was)  knew  of  the  char- 
acter and  habits  of  Rollin  and  of  the  danger  from  fire  of  his  being 
at  large  alone. 

The  jury  find  that  the  father  was  guilty  of  negligence  in  the 
premises,  by  reason  of  his  not  taking  any  steps  to  control  or  re- 
strain the  boy  in  carrying  and  lighting  matches  and  in  setting 
out  fires,  after  the  defendant  had  been  told  of  these  actions  by  his 
neighbours. 

They  also  find  (though  this  would  be  rather  for  the  Court  than 
the  jury)  that  the  probable  result  of  the  lack  of  necessary  pre- 
caution in  the  custody  of  the  son  was  to  enable  the  son  to  destroy 
property. 

There  seems  no  doubt  that  the  son,  though  sixteen  years  of 
age,  was  stunted  and  undeveloped  in  body  and  mind — he  busied 
himself  with  matches  and  smoking  and  kindling  fires  in  getting 
up  steam,  as  he  played  with  a wheelbarrow,  which  he  regarded 
as  a traction  engine.  He  was  a congenital  idiot  of  irresponsible 
impulses,  whose  fitting  place  was  where  he  now  is,  under  treatment 
in  the  asylum  at  Orillia.  The  unfortunate  father  had  this  inmate 
of  his  house,  and,  unless  vigilant  supervision  of  the  son’s  move- 
ments was  exercised,  deplorable  results  might  be  expected. 

The  usual  rule  as  to  dangerous  articles  appears  to  be  pertinent 
to  this  situation.  Any  one  possessed  of  a dangerous  instrument 
owes  a duty  to  the  public,  or  to  such  members  of  the  public  as 
are  reasonably  likely  to  be  injured  by  its  misuse,  to  keep  it  with 
reasonable  care?  so  that  it  shall  not  be  misused  to  the  injury  of 
others:  Palles,  C.B.,  in  Sullivan  v.  Creed,  [1904]  2 1.R.  317,  329.  And 
in  Palm  v.  Ivor  son  (1905),  117  111.  App.  Ct.  R.  535,  it  is  held  that 
a person  who  negligently  authorises  the  use  by  another  person 
of  a dangerous  article,  under  such  circumstances  that  he  has  reason 
to  know  that  it  is  likely  to  produce  injury,  is  liable  for  the  natural 
and  probable  consequences  of  his  acts  to  one  injured  who  is  not 
himself  at  fault;  and  further,  in  the  same  ease,  ‘That  in  order  to 
render  a parent  liable  for  the  tort  of  his  infant  son,  it  is  essential 
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that  it  should  appear  from  the  evidence  that  he  might  reasonably 
have  anticipated  injury  as  a consequence  of  permitting  such  son 
to  employ  the  agency  which  produced  the  injury.” 

The  American  authorities  (and  I find  no  English  ones  on  the 
precise  point)  indicate  that  the  father's  sanction  (that  is,  his 
knowledge  and  acquiescence)  may  be  proved  by  evidence  of  cir- 
cumstances leading  reasonably  and  fairly  to  the  conclusion, 
though  there  be  no  proof  of  direct  and  express  sanction.  It  is 
stated  in  29  Cyc.  1665  that  the  father  is  not  liable  for  torts  com- 
mitted without  his  authority,  express  or  implied;  and  in  Beedy 
v.  Reding  (1839),  16  Me.  362,  the  Court  says  that  the  maxim  that 
where  a man  has  the  power  of  prohibiting  the  doing  of  a thing, 
his  omission  to  exercise  that  power  is  an  evidence  of  his  assent,  is 
one  which  may  be  applied  with  great  propriety  to  minor  children 
residing  with  and  under  the  control  of  their  father.  I take  it, 
then,  that  the  proof  of  the  father's  assent  or  consent  may  be 
express  or  implied,  and  that,  when  a father  carelessly  and  negli- 
gently countenances  his  child  in  having  and  using  the  dangerous 
agency  which  may  be  expected  to  do  harm,  he  is  liable  without 
direct  proof  of  his  actual  knowledge  of  the  particular  act  of  tort, 
so  long  as  the  circumstances  of  the  case  reasonably  satisfy  the 
Court  or  the  jury  of  the  father's  responsibility. 

It  may  safely  be  laid  down  that  the  father  is  liable  for  the 
conduct  of  his  young  child,  if  he  knows  of  the  child’s  frequent 
wrongdoing  in  a particular  direction,  and,  by  his  attitude  or  his 
inaction  (when  he  is  able  to  restrain  or  confine  the  child),  he  in- 
dicates his  willingness  that  the  misconduct  should  be  repeated. 
This  appears  to  be  so  a fortiori  when  the  child  is  of  imbecile  or 
demented  mind,  incapable  of  distinguishing  right  from  wrong, 
and  one  whose  manner  and  habit  of  playing  or  intermeddling  with 
dangerous  things  easily  obtained  or  to  which  there  is  easy  access, 
is  likely  to  or  even  may  probably  bring  about  destructive  results 
to  the  property  of  others. 

A case  is  noted  in  10  L.R.A.  N.S.  (1907)  at  pp.  935,  936,  in  an 
Ohio  Court,  which  I cannot  find  in  the  library,  in  which  the  jury 
were  instructed  that  the  defendant  would  not  be  liable  for  the 
tort  of  his  seven-year-old  demented  son,  unless  he  knew  the  boy 
was  demented  and  dangerous,  and  knowingly  permitted  him  to  be 
at  large  without  proper  surveillance:  Cluthe  v.  Svendsen,  Cin. 
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Sup.  Ct.,  9 Ohio  Dec.  Reprint  458;  see  Johnson  v.  Glidden  (1898), 
11  South  Dak.  R.  237,  74  Am.  St.  R.  795;  and  Meers  v.  Mc- 
Dowell (1901),  110  Ky.  926,  96  Am.  St.  R.  475. 

We  find  here  this  cumulation  of  circumstances  constituting 
the  elements  of  the  defendant’s  liability:  (1)  the  tortious  act  of 
the  child  and  his  irresponsible  character;  (2)  the  boy’s  easy 
access  to  matches,  which  he  was  in  the  habit  of  handling  and 
playing  with  and  igniting;  (3)  the  knowledge  by  the  father  of 
his  child’s  incapacity  and  his  manner  of  acting  and  playing;  (4) 
the  likelihood  of  danger  arising  to  property  from  setting  out 
fires  by  the  boy  and  the  complaints  made  by  the  neighbours  on 
this  score;  (5)  the  failure  of  the  father  to  take  steps  to  avert 
disaster  by  removing  effectively  the  articles  producing  danger 
or  by  corporal  restraint  of  the  child. 

These  things  being  established,  I cannot  doubt  that  the  verdict 
and  judgment  is  well  founded  and  should  not  be  disturbed. 

The  appeal  will  be  dismissed  with  costs. 


[DIVISIONAL  COURT.] 

Re  Fraser. 

Fraser  v.  Robertson. 

McCormick  v.  Fraser. 

Lunatic — Inquiry  under  Lunacy  Act,  sec.  7 — Finding  by  Trial  Judge — 
Reversal  by  Divisional  Court — Fresh  Evidence  Received  on  Appeal — 
Con.  Rule  498 — Dealings  of  Alleged  Lunatic  with  Property — Incapa- 
city to  Manage  Affairs — Unsoundness  of  Mind — Protection  of  Person 
and  Property — Appointment  of  Committees  of  Person  and  Estate. 

Upon  the  return  of  a petition  to  have  the  insanity  of  M.  F.  declared  and 
a committee  appointed,  an  inquiry  was  directed  under  sec.  7 of  the  Lun- 
acy Act,  9 Edw.  VII.  ch.  37  (0.)  : — 

Held,  by  a Divisional  Court,  upon  the  evidence,  reversing  the  judgment  of 
Britton,  J.,  the  trial  Judge,  that  M.  F.  (a  man  over  eighty  years  of  age) 
was,  at  the  time  of  the  inquiry  by  the  trial  Judge,  and  at  the  time  of 
the  inquiry  by  the  Divisional  Court,  of  unsound  mind  and  incapable  of 
managing  himself  or  his  affairs;  and  that  a committee  of  his  person  and 
a committee  of  his  estate  should  be  appointed. 

The  Divisional  Court,  in  the  exercise  of  its  discretion,  under  Con.  Rule 
498,  heard  further  oral  evidence,  and  visited  and  examined  M.  F.  at  his 
home  (he  being  physically  unable  to  come  before  the  Court)  ; and,  upon 
the  new  evidence,  as  well  as  that  taken  before  the  trial  Judge,  and  upon 
the  Court’s  observation  and  examination  of  M.  F.,  determined  the  issue 
as  if  a Court  of  first  instance. 


XXIV.] 


ONTARIO  LAW  REPORTS. 


223 


Held,  that,  in  order  to  reach  a right  conclusion,  a knowledge  of  M.  F.’s 
dealings  with  his  property  was  essential;  and  the  new  evidence,  being 
chiefly  directed  to  such  dealings,  clearly  shewed  the  incapacity  of  M.  F. 
and  the  unsoundness  of  his  mind. 

In  the  conduct  of  the  inquiry,  the  Court  is  governed  solely  by  the  con- 
sideration of  what  is  necessary  for  the  protection  of  the  person  and 
property  of  him  who  is  alleged  to  be  of  unsound  mind,  and  has  no  re- 
gard for  the  possible  result  of  the  inquiry  upon  the  validity  of  his  ante- 
cedent acts  nor  to  the  motives  which  have  actuated  the  petitioner  in  in- 
stituting the  proceedings. 
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By  order  of  Sutherland,  J.,  in  Re  Fraser  (1910),  1 O.W.N. 
1105,  the  trial  of  an  issue  was  ordered  to  determine  whether 
“ Michael  Fraser  is,  at  the  time  of  such  inquiry,  of  unsound  mind 
and  incapable  of  managing  himself  or  his  affairs.”  The  order 
was  affirmed  by  a Divisional  Court  (1910),  2 O.W.N.  26. 

The  proceedings  in  Fraser  v.  Robertson , an  action  brought  in 
the  name  of  Michael  Fraser  as  plaintiff,  by  Catherine  McCormick, 
his  next  friend,  against  his  wife  and  her  father,  are  noted  in  1 
O.W.N.  800,  843,  894. 

Catherine  McCormick  was  the  applicant  in  Re  Fraser  for  a 
declaration  of  lunacy,  and  the  plaintiff  in  the  issue  directed  to  be 
tried— McCormick  v.  Fraser. 


September  30  and  October  1,  7,  8,  and  22,  1910.  The  issue 
was  tried  before  Britton,  J.,  without  a jury,  at  Barrie  and  Toronto. 

A.  E.  H.  Creswicke,  K.C.,  and  A.  McLean  Macdonell,  K.C., 
for  the  plaintiff. 

John  King,  K.C.,  and  F.  W.  Grant , for  the  defendant. 


November  12,  1910.  Britton,  J. : — The  defendant,  Michael 
Fraser,  is  a retired  farmer,  and  resides  at  the  town  of  Midland. 
He  is  the  sole  survivor  of  seven  brothers.  The  father  and  mother 
of  the  defendant  are  both  dead,  and  so  are  all  the  brothers  and 
the  only  sister  of  the  defendant.  The  defendant  is  over  eighty 
years  of  age.  During  the  summer  of  1909,  Hannah  M.  O.  Robert- 
son, who  resided  in  Dundas,  Ontario,  visited  at  or  near  Midland, 
and  an  acquaintance  was  formed  between  her  and  the  defendant, 
which  resulted,  as  it  is  said,  in  a contract  of  marriage,  for  which 
marriage  the  30th  September,  1909,  was  appointed.  A marriage 
on  that  day  was  prevented  by  persons  who,  shortly  before  that 
date,  had  assumed  control  over  the  defendant  and  his  house. 
One  of  the  persons  who  acted  in  preventing  the  marriage  was 
Robert  Irwin,  who  was  acting  executor,  and  co-executor  with 
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the  defendant,  of  the  will  of  John  Fraser,  deceased,  who  was  the 
brother  of  the  defendant,  and  who  died  on  the  31st  August,  1909. 
These  persons,  in  control  of  the  defendant  and  his  house,  remained 
there,  one  or  more  of  them,  more  or  less  of  the  time  until  the  13th 
January,  1910,  when,  with  the  assistance  of  others,  Hannah  M.  O. 
Robertson  and  her  father  entered  the  defendant’s  house,  and  the 
marriage  ceremony  was  performed.  Hannah  M.  O.  Robertson, 
having  become  Mrs.  Fraser,  took  possession  and  assumed  control, 
and,  to  all  appearance,  and  according  to  the  evidence,  she  and  the 
defendant  have  lived  and  now  live  happily  together  as  man  and 
wife. 

On  the  17th  January,  1910,  an  action  was  instituted  by  Cather- 
ine McCormick,  who  says  that  her  mother  and  the  mother  of  the 
defendant  were  full  cousins.  This  action  was  brought  in  the  name 
of  the  defendant,  as  “a  person  of  unsound  mind,  not  so  found,  who 
sues  by  his  next  friend,  Catherine  McCormick,”  and  was  brought 
against  Mrs.  Fraser  and  her  father.  The  action  was  to  have  “the 
marriage  ceremony  declared  a nullity  and  to  have  the  same  an- 
nulled as  if  it  had  never  been  performed  or  carried  out,”  and  to 
have  a committee  appointed  to  take  charge  of  the  person  and 
estate  of  the  present  defendant. 

An  interim  injunction  was  obtained  from  the  Local  Judge  at 
Barrie,  on  the  date  of  the  commencement  of  the  action,  restraining 
the  then  defendants  and  their  servants,  and  also  the  servants, 
attorneys,  solicitors,  brokers,  and  agents  of  the  then  plaintiff, 
Michael  Fraser,  from  interfering  with  any  of  the  estate,  real  or 
personal,  of  the  said  Michael  Fraser,  and  from  selling  or  offering 
for  sale  any  of  the  said  estate,  etc.,  etc.  This  injunction  was 
dissolved  at  Toronto  on  the  24th  January,  1910. 

Then  Mr.  King,  on  behalf  of  Fraser,  the  present  defendant, 
moved  to  have  the  action  dismissed  as  frivolous  and  as  an  abuse 
of  the  process  of  the  Court.  Mr.  Justice  Riddell,  before  whom 
that  motion  was  heard,  on  the  28th  May,  1910,  refused  to  dismiss 
the  action,  but,  upon  the  undertaking  of  the  next  friend,  Catherine 
McCormick,  to  take  proceedings  to  have  Michael  Fraser  declared 
a lunatic,  he  directed  that  all  proceedings  in  that  action  should 
be  stayed  until  the  result  of  such  proceedings  should  be  reported 
to  the  Court.  Proceedings  were  then  instituted  by  Catherine 
McCormick  under  the  Lunacy  Act,  9 Edw.  VII.  ch.  37  (O.),  and  on 
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the  23rd  July  last  an  order  was  made  directing  that  an  issue  be 
tried,  in  which  issue  it  should  be  determined  whether  or  not 
Michael  Fraser  is,  at  the  time  of  such  inquiry,  of  unsound  mind 
and  incapable  of  managing  himself  or  his  affairs. 

This  issue  came  on  before  me  for  trial  at  Barrie  on  the  30th 
September  and  1st  October,  and  at  Toronto  on  the  7th,  8th,  and 
22nd  October.  • 

On  this  trial  of  the  issue  the  inquiry  is  confined  to  the  question 
whether  or  not  Michael  Fraser,  the  person  who  is  the  subject  of 
the  inquiry,  is,  at  the  time  of  the  inquiry,  of  unsound  mind  and 
incapable  of  managing  himself  or  his  affairs. 

No  jury  was  demanded  pursuant  to  sec.  8 of  9 Edw.  VII.  ch.  37. 

The  grounds  on  which  a declaration  of  lunacy  is  asked  are, 
that  Fraser  is  a “ senile  dement/’  or,  if  not  suffering  with  “senile 
dementia,”  which  is  a disease,  he  is  in  that  stage  of  senility,  normal 
senility,  if  you  will,  as  to  be  incapable  of  managing  himself  or  his 
affairs. 

At  the  outset,  I may  say  that  I should  think  a case  made  out 
against  Fraser’s  sanity,  under  the  statute,  if  it  clearly  appeared, 
in  reference  to  his  person  and  property,  that  he  is  unable  to  instruct 
others  or  to  act  himself  with  any  proper  and  provident  manage- 
ment; if  it  is  made  clear  that  he  is  under  that  imbecility  of  mind 
that  would  permit  of  his  being  robbed  by  any  one  and  every  one 
who  came  in  contact  with  him,  bad  enough  to  do  it,  he  would, 
although  not  strictly  insane,  need  protection  as  much  as  in  the 
case  of  actual  insanity.  See  Ridgeway  v.  Darwin  (1802),  8 Ves.  65. 

I have  read  with  interest  the  judgment  of  the  late  Chancellor 
Van  Koughnet,  in  the  case  Inre  Milne  (1865),  11  Gr.  153,  and,  as 
he  said  in  that  case,  I may  say  in  this,  that  I am  fully  impressed 
with  the  importance  and  delicacy  of  the  task  imposed  upon  me. 

The  presumption  is  in  favour  of  sanity.  The  parties  alleging 
insanity  must  prove  it;  and,  in  using  the  word  “insanity,”  I do 
so  as  I have  endeavoured  to  qualify  its  meaning  for  the  purpose 
of  determining  this  issue. 

“Evidence  of  hereditary  taint  is  competent  to  corroborate 
direct  proof.” 

It  was  alleged  that  the  father  of  Michael  was  insane,  and  the 
reasons  for  so  saying,  as  given  in  evidence,  were:  (1)  that  on  one 
occasion  at  least,  possibly  on  more,  but  not  many,  he  appeared 
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with  a white  sheet  upon  him,  or  robed  in  some  way  in  white,  and, 
with  book  in  hand,  and  with  something  unusual  covering  his 
head,  he  preached,  or  acted  as  if  preaching;  and  (2)  that  he 
thought  he  saw  men  of  battle  in  the  thunderclouds.  These  were 
three  or  four  years  before  the  death  of  the  father,  who  died  at  the 
age  of  seventy-one  years.  It  is  said  that  the  father  was  much 
addicted  to  the  use  of  intoxicating  liquor. 

The  precise  and  particular  facts  in  connection  with  the  attempt 
to  preach  are  not  given,  but,-  taking  these  facts  without  explana- 
tion, they  do  not  at  all  satisfy  me  that  the  father  was  insane. 
He  had  been  a hard  working  man,  at  farming,  for  a great  many 
years.  He  had  brought  up  a family  of  seven  sons,  attending  to 
all  ordinary  business  matters  with  no  suspicion  of  insanity,  so  far 
as  appears,  in  the  minds  of  those  doing  business  with  him.  He 
may  have  been  under  the  influence  of  liquor  when  he  put  on  the 
preaching  robe — and  as  to  seeing  men  of  battle  in  the  thunder 
clouds,  many  a sane  man  could  easily  fancy  that. 

It  is  beyond  question  that  three  brothers  of  Michael,  namely, 
Walter,  Randolph,  and  Fred,  were  more  or  less  insane;  James, 
Samuel,  and  John  were  apparently  sane.  The  one  instance  of 
an  unexplained  joke,  or  of  an  absent-minded  answer,  on  the  part 
of  James  when  changing  a five-dollar  bank  note,  cannot  possibly 
be  ground  for  suggesting  lunacy.  Samuel  and  John  were  cer- 
tainly mentally  sound.  There  is,  however,  the  family  taint 
against  Michael,  and  that  is  one  of  the  many  facts  to  be  con- 
sidered. 

The  evidence  as  to  Michael  was  in  proof  of  acts  and  conduct 
and  sayings  said  to  be  inconsistent  with  his  character  and  his 
previous  habits. 

(1)  It  is  said  that,  nine  or  ten  years  ago,  Michael  was  at  a 
lake  near  his  residence,  asleep  there,  and  upon  waking  he  found 
himself  on  the  shore  and  thought  he  was  in  Ireland,  and  was  only 
put  right  by  tasting  the  water  and  proving  it  fresh.  That  story, 
of  itself,  does  not,  in  the  least,  even  tend  towards  establishing 
insanity.  Fraser  said  he  had  a dream  of  something  of  the  kind 
but  does  not  remember  details. 

(2)  He  once  trimmed  trees,  taking  off  the  lower  limbs.  Upon 
being  asked  why  he  did  this,  he  replied,  in  substance,  that  he 
might  better  see  women  who  would  be  or  pass  under  these  trees. 
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That  would  seem  an  idle  answer.  It  does  not  appear  that  there 
were  women  loitering  under  these  trees — or  there  for  any  purpose. 
Such  an  act  was  not,  by  the  evidence,  connected  with  anything 
improper,  not  even  waste  or  destruction.  Such  an  answer  is  not 
one  upon  which  any  reliance  can  be  placed  as  proving  or  tending 
to  prove  insanity. 

(3)  He  owned  a pine  grove  of  value,  and  he  girdled  the  trees. 
The  trees  died  in  consequence  of  the  girdling.  It  is  clear  that 
he  desired  to  get  rid  of  those  trees.  It  was  argued  that  the  result 
of  girdling  was,  that  the  roots  of  the  trees  became  loosened  in 
the  earth,  and  were  more  easily  extracted  than  if  the  trees  were 
simply  cut  down.  The  trees  had  a commercial  value,  if  cut  into 
lumber,  but  he  did  not  make  the  most  of  them.  In  the  opinion 
of  many,  probably  the  majority,  the  land  was  much  more  valuable 
with  the  trees  standing.  It  may  have  been  an  error  of  judgment 
on  the  part  of  Fraser.  Many  people  would  say  cutting  those 
trees  was  a “crazy  act,”  on  the  part  of  Fraser:  that  would  be 
merely  a common  expression,  meaning  bad  judgment.  There  is 
not,  in  my  opinion,  any  evidence  of  insanity  or  want  of  ability 
to  manage  his  own  affairs  in  such  an  act. 

(4)  Before  Fraser  went  to  Midland,  he  avoided  women,  as  it  is 
said,  but,  after  arriving  there,  he  asked  Catherine  McCormick, 
the  next  friend,  to  sit  upon  his  knee,  and  he  wanted  to  marry  her. 
On  one  of  these  occasions,  Richard  McCormick  was  present,  and 
Michael  Fraser  jumped  up,  ran  at  McCormick,  and  said,  “What 
are  you  looking  at  me  for — with  eyes  like  a snake.”  Shortly 
after  the  alleged  anger  of  Fraser,  he  was  quite  cordial  with  Richard. 
No  doubt,  there  was  a moment  of  irritability  on  the  part  of  Fraser, 
because  of  McCormick  not  approving,  or  of  Fraser  thinking  that 
McCormick  did  not  approve,  of  these  attentions  to  his  sister. 
This  little  episode  was  not  followed  up  by  any  conduct  or  speech 
indicating  want  of  control  of  temper. 

(5)  In  1909,  Fraser  left  the  house  at  ten  o’clock  at  night  in  a 
state  of  nudity,  and,  upon  being  remonstrated  with,  he  used 
language  to  which  he  was  not  accustomed.  The  circumstances 
attending  this  incident  lead  me  to  the  conclusion  that  very  likely 
Fraser  was  then  intoxicated.  It  was  at  a time  when  Fraser  was 
under  guard,  and  was  being  “cared  for,”  as  it  is  said,  and  when 
he  was  allowed  to  use  a considerable  quantity  of  whisky. 
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(6)  During  this  same  period,  he,  at  least  on  one  occasion, 
rolled  up  his  trousers  and  stamped  his  feet.  A sane  man  should 
be  allowed  to  do  that,  without  a suspicion  on  the  part  of  those 
present  of  the  man’s  insanity. 

(7)  About  the  middle  of  November  last,  he  went  into  the  room 
that  had  been  John’s,  apparently  in  forgetfulness  of  John’s  death. 
He  spoke  as  if  there  had  been  a contest  between  John  and  God. 
The  particulars  of  this  conversation  the  witness  Richard  Mc- 
Cormick gave. 

In  dealing  with  this  and  with  all  the  events  immediately  pre- 
ceding and  following  the  death  of  John,  which  occurred  on  the 
31st  August,  1909,  and  down  to  the  date  of  the  marriage  of  Fraser, 
one  must  consider  the  physical  condition  of  Fraser  and  his  environ- 
ment. He  had  been  critically  ill  before,  and  was  so  at  the  time 
of  John’s  death.  The  death  of  Michael  was  expected  and  not 
that  of  John.  When  John  died,  Michael  seemed  dazed,  and 
unable  to  realise  what  had  happened.  He  felt  himself  alone. 
He  was  drinking  a good  deal;  he  had  no  employment;  and  the 
evidence  is  that  he  did  talk  to  himself  and  say  strange  things  in 
regard  to  John — and  talked  for  the  moment  as  though  John  were 
alive.  That  does  not,  in  any  way,  satisfy  me  of  Michael’s  insan- 
ity. It  is  all  consistent  with  ability  to  manage  himself  and  his 
affairs. 


(8)  He  had  a great  aversion  to  paying  school  taxes.  He 
called  the  schools  “ devil  schools,”  and  said  he  had  to  pay  although 
he  had  no  child,  not  even  an  illegitimate  one.  This  was  not  good 
reasoning,  but  it  was  not  speech  or  conduct  of  a man  whose  mind 
was  unbalanced,  but  of  a man  jealous  of  his  rights,  and  who 
thought  he  ought  not  to  pay,  for  reasons  he  gave,  which  were  bad 
reasons. 

(9)  The  evidence  is  that  Fraser  proposed  marriage,  more  than 
once,  to  Catherine  McCormick,  and  it  is  specially  urged  against 
him  that  he  proposed  on  the  day  of  John’s  funeral.  It  is  said  that 
this  was  inconsistent  with  any  proper  respect  for  John’s  memory, 
and  would  be  unlooked  for  and  would  not  have  happened  had 
Michael  been  sane. 

Then  there  was  another  proposal,  as  it  is  alleged,  after  the 
date  first  fixed  for  his  marriage  to  Miss  Robertson.  It  is  alleged 
that  this  was  in  absolute  forgetfulness  of  any  engagement  to 
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Miss  Robertson,  or,  if  not,  would  shew  such  a state  of  mind,  or 
such  an  erotic  tendency,  as  would  establish  insanity.  The  first 
proposal,  whenever  that  was,  was  prior  to  John’s  death.  That 
does  not  seem  to  have  been  taken  seriously  by  Miss  McCormick; 
but  there  is  no  evidence  upon  whfth  I can  rely  to  shew  that  the 
insanity  of  Michael  was  suspected  at  that  time. 

The  later  proposals  of  marriage  to  Miss  McCormick  may  well 
be  attributed  to  Michael  being  under  the  influence  of  intoxicating 
liquor,  and  may  be  considered  as  maudlin  talk  rather  than  serious 
offers. 

Prior  to  John’s  death,  nothing  had  been  said  or  done  to  in- 
dicate that  any  one  supposed  Michael  to  be  so  incapable  of  manag- 
ing himself  or  his  affairs  as  to  require  a committee  or  the  aid  of  the 
Court.  After  the  death  of  John  and  after  Michael’s  partial  re- 
covery, he  was  more  or  less  in  the  company  of  Miss  Robertson. 
They  became  engaged,  and  the  30th  September  was  fixed  as  the 
day  for  the  wedding. 

Then  Richard  McCormick  determined  to  intervene  and  prevent 
the  intended  marriage. 

Certain  persons,  with  his  knowledge,  if  not  at  the  instance  of 
McCormick,  assumed  to  take  charge  of  Michael,  and  their  chief 
duty  appeared  to  be  to  prevent  Fraser  thinking  of  Miss  Robertson 
and  to  prevent  her  from  access  to  Fraser.  It  is  a fair  inference 
from  the  evidence  that,  to  do  properly  what  they  thought  was 
their  duty,  they  thought  it  was  necessary  to  administer  intoxicat- 
ing liquor  freely  to  Fraser,  who  was  very  fond  of  it. 

It  is  difficult  to  consider  seriously,  with  a view  to  determining 
Fraser’s  sanity,  what  was  said  by  him  when  he  was  being  taken 
care  of  and  watched  over  by  Irwin,  Smith,  and  Johnston. 

Then  it  is  said  that  to  marry  a comparatively  young  woman, 
a stranger  in  the  vicinity,  after  so  short  an  acquaintance,  is,  in 
itself,  evidence  of  insanity,  and  rebuts  the  presumption  of  sanity. 
I do  not  think  so.  The  presumption  of  sanity  is  not  rebutted  by 
the  fact  of  suicide,  and  it  certainly  is  not  by  the  fact  of  a marriage 
of  a man  over  eighty  to  a girl  about  or  under  thirty. 

(10)  It  is  said  that  Fraser  is  subject  to  delusions.  The  one 
as  to  his  thinking  he  was  in  Ireland,  I have  dealt  with.  If  the 
story  is  rightly  told,  it  was  only  the  mistake  of  a moment.  The 
other  is,  that  the  McCormicks  are  after  his  money.  That 
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may  be  a delusion,  or  a mistake,  but  it  is  just  such  a thing  as  a 
perfectly  sane  man  might  think.  It  is  not  necessary  to  impute 
any  improper  motives  to  either  Catherine  or  Richard  McCormick. 
Law-suits  between  relations  are  always  bitter,  and  Fraser  has  the 
right  to  think,  even  if  it  be  not  true,  that  he  has  been  brought  into 
Court  because  of  his  money  and  property,  rather  than  because 
of  any  suspicion  of  his  insanity. 

In  Greenwood  v.  Greenwood  (1790),  3 Curt.  Eccl.  R.  Appx.  i. 
(cited  in  In  re  Milne,  11  Gr.  153,  at  pp.  161  et  seq.), 
the  charge  to  the  jury  was  in  part  as  follows:  “The  conduct  which 
he  held  to  his  brother,  certainly  is  considerably  unaccountable — 
if  whenever  his  brother’s  name  occurred,  instantly  a fit  of  de- 
lirium had  seized  him,  then  I should  conceive  that  he  was  not 
competent  to  make  his  will;  but  if  his  mind  remained  entire,  if  he 
had  new  raised  up  prejudices  against  his  brother,  though  upon 
improper  grounds,  yet  if  they  were  such  prejudices  as  might  reside 
in  a sound  mind;  it  is  hard  that  those  prejudices  should  lead  to 
conclusions  unfavourable  to  his  brother;  but  hard  as  the  case 
may  be,  it  is  better  that  a thousand  hard  cases  should  take  place, 
than  that  we  should  remove  the  landmarks  by  which  man’s 
property  is  to  be  decided.” 

(11)  Irritability.  Fraser  was  shewn  to  be  exceedingly  irritable 
when  McCormick’s  name  was  mentioned.  It  was  not  shewn  that 
irritability  was  at  all  his  general  condition.  He  did  shew  irritabil- 
ity and  annoyance  on  the  occasion  of  my  interview  with  him, 
when  the  question  was  asked  as  to  his  father’s  insanity.  He  at 
once  said  that  the  question  was  suggested  by  McCormick,  and 
became  very  angry. 

In  Snook  v.  W atts  (18^8) , 11  Beav.  105  (cited  in  the  Milne  case), 
the  following  is,  in  part,  what  was  said  by  the  Master  of  the  Rolls : 
“There  is  no  subject,  I conceive,  more  difficult,  to  investigate  and 
satisfactorily  to  adjudicate  upon  in  courts  of  justice  than  the 
state  of  a man’s  mind,  with  reference  to  his  sanity  or  insanity,  for 
the  purpose  of  determining  whether  he  is  legally  bound  by  or 
answerable  for  his  acts;  and  independent  of  the  difficulty  of 
forming  a distinct  idea  of  what  ought  to  be  understood  by  the 
expression  ‘soundness  of  mind,’  it  is,  in  many  cases,  most  difficult 
to  determine  what  indications  of  alleged  unsoundness  ought  to 
be  relied  upon,  and  to  distinguish  between  an  insane  man’s  de-‘ 
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lusions,  and  the  erroneous  opinions  or  the  mistaken  notions  of 
a man  who  is  admitted  to  be  generally  of  sound  mind.” 

In  Freer Y.Peacocke  (1847), 11  Jur.247,  250,  it  is  said:  “The  true 
criterion  of  insanity  is  delusion;  and  it  is  only  a belief  of  facts 
which  no  rational  person  would  believe  that  is  insane  delusion.” 
Sir  John  Nicholl,  in  Dew  v.  Clark  (1826),  3 Add.  Eccl.  R.  79,  90, 
says  “that  mere  eccentricity  is  not  enough  to  constitute  mental 
unsoundness — nor  great  caprice,  nor  violence  of  temper;  but  that 
there  must  be  an  aberration  of  reason,  a belief  of  facts  which 
no  rational  person  would  have  believed.” 

In  Ditchburn  v.  Fearn  (1842),  6 Jur.  (part  1)  201,  Lord 
Campbell  says:  “There  being  no  suggestion  that  the  testator 
was  subject  to  frenzy  or  fatuity,  the  appellant  must  shew  that, 
upon  some  particular  subject  or  subjects?  he  was  under  a 
delusion  as  to  facts  within  his  own  observation;  and  that  he 
actually  believed  in  the  existence  of  facts  which  a rational  man, 
from  the  use  of  his  senses,  under  the  same  circumstances,  would 
have  known  not  to  exist.  It  has  been  said,  that  a gross  exagger- 
ation of  slight  circumstances  would  amount  to  insane  delusion: 
as,  if  a person  sees  a mole-hill,  and  insists  upon  it  that  it  is 
a mountain;  . . . this  is  true,  but  hardly  amounts  to  any 

qualification  of  the  general  doctrine;  for,  as  to  the  excess,  there  is 
a delusion  with  regard  to  facts  within  the  party’s  own  observation; 
and  he  actually  believes  in  the  existence  of  facts  which  a rational 
man,  from  the  use  of  his  senses,  under  the  same  circumstances, 
would  have  known  not  to  exist.  But  he  is  not  to  be  considered 
of  unsound  mind  for  entertaining  any  opinions,  however  un- 
founded or  absurd,  nor  from  a pretended  belief  of  non-existing 
facts,  assumed  for  the  purpose  of  deception.” 

Such  a delusion  as  the  belief  by  a man  that  he  was  formed 
in  a way  in  which  no  human  being  was  ever  formed,  was  sufficient 
to  establish  insanity:  Creagh  v.  Blood  (1845)?  8 Ir.  Eq.  R.  434. 

These  reasons  are  perhaps  too  long  already,  so  I refrain  from 
further  dealing  in  detail  with  the  evidence  as  to  particular  acts  . 
and  sayings. 

In  regard  to  the  medical  evidence,  I have  but  a few  words  to 
say.  Apart  from  Dr.  Raikes,  Dr.  Spohn,  Dr.  Russell,  and  Dr. 
Bowman,  who  were  called  because  of  acquaintance  with  Fraser 
and  of  having  seen  him  from  time  to  time,  not  for  the  purpose  of 
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giving  expert  testimony,  there  were  six  called  as  experts.  These 
six  are  all  men  eminent  in  their  profession.  Three  of  them  say, 
in  substance*  that  Fraser’s  case  is  one  at  most  of  normal  senility, 
and  that,  in  their  opinion,  he  is  quite  capable  of  managing  himself 
and  his  affairs.  Three  say  that  Fraser’s  case  is  one  of  pronounced 
“ senile  dementia,”  and  that,  in  their  opinion,  he  is  quite  incapable 
of  managing  himself  or  his  affairs.  Each  medical  man  gives  facts 
in  regard  to  the  examination  of  Fraser  and  his  conversation. 
Each  tested  his  memory.  One  of  them  tested  his  ability  to  add 
and  subtract.  Various  tests  were  applied,  with  the  result  that 
these  skilled  professional  gentleman  differ  on  the  one  essential 
point  which  is  for  my  consideration  and  determination.  They 
have  assisted  me,  and,  in  so  far  as  I consider  and  give  effect  to 
their  testimony,  I must  say  that,  in  my  opinion,  the  weight  of 
evidence  of  the  medical  men  is  in  favour  of  sanity. 

In  the  Milne  case,  so  often  mentioned,  the  late  Chancellor  had 
before  him  twelve  physicians.  Six  of  these  testified  that,  in  their 
opinion,  Milne  was  of  unsound  mind,  and  six  testified  that  they 
could  find  no  trace  of  insanity  in  him.  That  state  of  things  led 
the  late  Chancellor  to  say  (11  Gr.  at  p.  186):  “But  the  mere 
opinion  of  a medical  man  or  of  any  other  witness  as  to 

whether  a man  is  sound  or  unsound  in  mind,  is  not 

only  not  evidence,  but  would  be  a very  unsafe  guide  to 
a determination  of  the  question.  It  is  for  the  Court 

before  whom  the  inquiry  is  had  to  make  this  determination; 

and  I confess  I view  with  great  distrust  opinions  based  on  theories, 
and  metaphysical  disquisitions  upon  mental  organisation.  I 
should  be  greatly  alarmed  were  I compelled  to  submit  myself  to 
an  adjudication  by  such  means.  I do  not  mean  to  say  that  the  . 
studies  of  learned  men  upon  the  subject-,  their  opinions,  views, 
and  suppositions,  are  not  of  value.  Qn  the  contrary,  they  aid 
much  in  guiding  the  mind  of  the  Judge  as  to  the  character  of  the 
evidence  which,  under  certain  circumstances,  may  be  material, 
and  as  to  the  questions  to  be  put  to  witnesses  and  to  the  party 
himself  alleged  to  be  insane,  with  the  object  of  testing  the  con- 
dition of  the  mind.  In  this  case  I have  not  felt  that  the  medical 
testimony,  conflicting  as  it  is,  and  hesitating  as  a great  part  of  it 
is,  should  influence  my  judgment.” 

In  this  case,  while  I do  say  that  the  medical  evidence  is  con- 
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flicting,  I do  not  say  that  it  is  “ hesitating.”  I have  weighed  it, 
to  the  best  of  my  ability,  and  the  facts  given  by  the  physicians 
have  to  some  extent  influenced  my  judgment. 

Fraser  was  not  called  as  a witness,  nor  was  he  present  at  the 
trial.  With  the  consent  of  the  counsel,  I went  to  Midland  and 
had  an  interview  with  him  at  his  residence  on  the  afternoon  of 
Thursday  the  13th  day  of  October  last.  Mr.  W.  H.  Bennett,  for 
Miss  McCormick,  and  Mr.  F.  W.  Grant,  for  Mr.  Fraser,  were 
present.  No  others  were  present.  In  addition  to  questions  put 
of  my  own  motion,  I asked  several  questions  suggested  by  Mr. 
Bennett.  The  interview  lasted  about  an  hour,  and  conversation 
was  actively  carried  on  during  that  time.  I will  give  here  the 
substance  of  a part  of  what  took  place.  Fraser  came  into  the 
room,  appearing  quite  bright,  and  he  thanked  me  for  coming  out 
to  see  a man  of  four  score  years  and  more.  He  spoke  sensibly 
about  the  weather  and  the  beautiful  lake,  on  the  margin  of  which 
his  property  is  situated  ; of  the  row-boat  he  owns.  He  denied 
owning  any  motor-boat  or  automobile,  and  said  he  considered  these 
dangerous  things.  His  hearing  is  very  good  for  a man  of  his  age. 
He  said  that  his  taste,  smell,  feeling,  and  sight  were  good.  His 
general  physical  condition  seemed  to  me  excellent.  His  hands 
shewed  gnarled  and  enlarged  joints,  but  not  to  a great  extent. 
He  said  he  had  never  been  out  of  Canada  since  coming  to  it. 
He  said  he  had  been  in  Toronto  four  or  five  times;  but  had  trav- 
elled very  little.  He  has  never,  except  at  the  time  of  the  death 
of  his  brother  John,  had  any  serious  sickness.  He  called  attention 
to  the  loss  of  part  of  one  of  his  fingers,  occasioned  by  a felon,  and 
commented  on  the  very  peculiar  appearance  of  the  end  of  the 
shortened  finger.  It  certainly  was  peculiar.  He  could  not  give 
any  clear  account  of  his  property,  that  is,  description  of  land  or 
of  money  invested  on  mortgage,  but  he  said  he  had  money  on  which 
the  bank  paid  three  per  cent.  He  did  not  give  clear  answers  as 
to  the  amount  of  Samuel’s  estate,  or  as  to  what  was  left  by  his 
brother  John.  He  knew  that  whatever  John  left  belonged  to 
him,  but  he  thought  it  came  to  him  as  heir  at  law  and  not  by  will. 
He  would  put  no  price  on  his  residence  property,  as  he  does  not 
want  to  sell  it.  When  asked  as  to  the  extent  and  value  of  his 
property  and  of  what  had  been  John’s,  his  answer  practically 
was:  “ What  does  it  matter?  Is  it  not  my  own?  Why  can  I not 
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do  as  I please  with  my  own?  If  any  one  thinks  he  can  get  my 
property  from  me  for  less  than  it  is  worth,  let  him  try  it.”  He 
said  that,  old  as  he  was,  he  could  make  his  own  bargains.  His 
memory  was  very  uncertain  and  inaccurate  as  to  many  recent 
events,  but  not  as  to  all.  He  knew  comparatively  nothing  of 
local  politics,  but  knew  enough  to  say  that  he  cared  very  little  for 
them.  He  gave  it  as  his  opinion  that  most  of  those  in  political 
life  expected  to  make  something  out  of  it. 

He  became  very  angry  and  said  bitter  things  when  McCor- 
mick’s name  was  mentioned.  He  was  also  annoyed  and  angry 
when  I asked  about  his  father’s  sanity.  He  denied  most  strenu- 
ously that  his  father  was  insane,  and  thought  the  question  was 
suggested  by  McCormick.  He  said  that  his  father  was  addicted 
to  drink.  He  did  not  know  that  of  the  $4,000  which  he  had  in- 
structed to  be  given  to  Richard,  $1,000  had  been  given  to  Cather- 
ine. 

He  thought  his  father-in-law  was  a minister  of  the  Church 
of  England.  He  stated  that  he  never  had  a law-suit,  and  never 
had  been  a witness  in  Court,  but  had  been  a juror. 

I am  not  prepared  to  say  that  a man  with  a defective  memory 
as  to  recent  events,  even  so  defective  as  is  Fraser’s,  is,  because  of 
that,  incapable  of  managing  his  own  affairs.  He  seemed  to 
realise  that  his  memory  was  poor,  and  often  he  knew  at  once  when 
put  right.  There  was  nothing  like  completing  a sentence  or 
filling  out,  by  fabrications,  in  his  conversation,  as  was  mentioned 
by  one  of  the  medical  men.  He  seemed  much  in  love  with  his 
wife — called  her  the  best  woman  in  the  world — an  exaggeration 
that  sane  man  indulge  in.  He  appeared  to  be  happy,  but  not 
“ childishly  happy.” 

He  desired  to  be  hospitable.  He  was  courteous;  took  part 
in  the  conversation  in  quite  an  animated  way,  but  was  annoyed 
because,  to  use  his  own  language,  he,  who  had  never  knowingly 
done  any  one  any  harm,  should  be  harassed  by  the  McCormicks 
and  lawyers  and  doctors. 

In  conclusion,  I may  say  that  I can  hardly  think  it  likely  that 
Richard  McCormick,  when  he  got  the  $3,000  for  himself  and 
$1,000  for  his  sister,  thought  Fraser  insane — or  that  Miss  Mc- 
Cormick, when  she  got  the  gift  of  the  valuable  fur  coat  at  Christ- 
mas, thought  Fraser  insane.  The  real  ground  of  attack  was  be- 
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cause  of  the  intended  marriage  and  the  marriage  itself  of  Fraser 
to  his  present  wife. 

John  did  in  fact  make  a will  on  the  30th  August,  1909,  by 
which  he  devised  all  to  Michael.  Neither  John  nor  the  draftsman 
of  the  will  could  have  then  thought  Michael  insane.  An  estate 
said  to  be  of  over  $40,000  would  hardly  be  given  to  an  insane  man. 
I mention  this  because  those  upon  whom  the  burden  of  proof 
rests  of  establishing  insanity,  did  not  think  proper  to  call  Dr. 
McGill,  the  medical  man  in  immediate  attendance,  or  Mr.  Fin- 
layson,  who  had  been  the  solicitor  for  John  Fraser,  and  who 
apparently  acted  for  Michael  and  the  other  executor  of  John. 

It  was  not  argued  that  Michael  was  labouring  under  disease 
of  the  mind  to  such  an  extent  as  to  render  him  incapable  of  appre- 
ciating the  nature  and  quality  of  his  acts,  within  the  meaning 
of  the  Criminal  Code — but  that  is  not  the  test  to  be  applied  here. 

It  is  in  evidence  that  many  of  the  symptoms  generally  indica- 
tive of  senile  dementia  may  exist  without  the  disease,  and  it  may 
be  that  Michael  Fraser  is  in  that  condition,  both  as  to  his  age 
and  ailments,  which  may  end  in  senile  dementia,  but  I am  dealing 
with  him  as  he  is  now,  and  I find  that  he  is  not  at  the  time  of  this 
inquiry  of  unsound  mind  or  incapable  of  managing  himself  or  his 
own  affairs. 

By  the  order,  the  costs  were  reserved  to  be  disposed  of  by  the 
trial  Judge. 

In  view  of  sec.  35  of  the  Lunacy  Act,  I reserve  the  question  of 
costs,  and  the  parties  may  speak  to  it  if  they  desire  to  do  so,  in 
my  Chambers;  and,  on  application,  I will  appoint  a day. 
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December  3,  1910.  The  question  of  costs  was  argued  before 
Britton,  J.,  at  Toronto. 

A.  McLean  Macdonell,  K.C.,  for  Catherine  McCormick,  the 
petitioner, for  a declaration  of  lunacy  and  the  plaintiff  in  the  issue. 

John  King,  K.C.,  for  Michael  McCormick. 

January  14,  1911.  Britton,  J.: — Mr.  Macdonell  asks  to 
have  the  costs  paid  by  Michael  Fraser.  Mr.  King  contends  that 
this  is  not  a case  for  payment  of  costs  by  Fraser,  but,  on  the  con- 
trary, the  applicant,  Catherine  McCormick,  should  pay  them. 

As  to  the  costs  of  the  action  of  Fraser  v.  Robertson , I do  not 
assume  to  decide  other  than  the  costs  of  an  appeal  to  the  Divisional 
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Court.  In  Fraser  v.  Robertson , the  application  to  stay  proceedings 
or  to  dismiss  the  action  came  before  Mr.  Justice  Riddell,  and  the 
order  he  proposed  to  make  and  intended  to  make  will  be  found 
reported  in  1 O.W.N.  800.  The  order  actually  made  will  be  found 
in  the  same  volume  at  p.  843,  and  was  to  stay  all  proceedings  in 
that  case,  until  further  order,  on  an  undertaking  by  Catherine 
McCormick,  the  next  friend,  to  take  proceedings  to  have  Fraser 
declared  a person  of  unsound  mind.  Costs  were  reserved,  until 
further  order . I take  that  to  mean  further  order  in  the  case  of 
Fraser  v.  Robertson. 

There  was  an  appeal  to  a Divisional  Court  from  that  decision, 
and,  by  consent  of  counsel,  that  Court  varied  the  order  of  Mr. 
Justice  Riddell  by  directing  that  the  next  friend  of  the  plaintiff 
could  have  medical  experts  examine  the  plaintiff,  etc.:  “the 
proceedings  under  the  Lunacy  Act,  1909,  if  any,  are  to  be  launched 
by  the  respondent”  (the  respondent  meaning  the  next  friend), 
“within  four  days  after  the  medical  examination;  the  costs  of 
this  appeal  will  be  costs  in  the  proposed  application  for  a declara- 
tion of  lunacy  as  between  the  appellants  and  respondent.” 

I will,  therefore,  deal  with  the  costs  of  the  appeal. 

The  application  under  the  Lunacy  Act  came  before  Mr. 
Justice  Sutherland  on  the  23rd  July,  1910:  Re  Fraser,  1 O.W.N. 
1105.  Upon  that  application  an  order  was  made  directing  the 
trial  of  an  issue  as  to  Fraser’s  sanity,  and  the  order  directed  that 
the  trial  Judge  should  dispose  of  the  costs  of  the  application. 
This  order  was  the  subject  of  an  appeal  to  a Divisional  Court, 
which  appeal  was  dismissed,  “costs  of  appeal  to  be  disposed  of 
by  the  trial  Judge:”  2 O.W.N.  26.  Then  an  order  permitting 
an  examination  of  Fraser  by  medical  men,  three  to  be  named  by 
the  applicant  and  three  on  behalf  of  Fraser. 

There  was  also  an  application  to  stay  proceedings  as  to  the 
trial,  pending  an  appeal  to  a Divisional  Court. 

My  jurisdiction  as  to  costs  in  the  lunacy  proceedings  is  con- 
ferred by  the  Lunacy  Act,  9 Edw.  VII.  ch.  37,  sec.  35. 

The  case  In  re  Windham  (1861),  4 De  G.  F.  & J.  53,  is  one 
entirely  in  favour  of  my  not  awarding  costs  against  the  petitioner, 
but  it  does  not  go  farther.  There,  the  inquiry  was  ordered  upon 
the  application  of  a number  of  the  relations  of  the  young  man, 
a person  of  large  means  and  alleged  to  be  of  unsound  mind.  The 
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result  of  the  inquiry  was  a verdict  of  sanity,  and  he  asked  that 
the  applicants  pay  his  costs,  which  were  very  heavy.  The  Court 
refused.  In  that  case  the  application  was  bond  fide , without  any 
personal  motives,  and  with  a view  to  the  best  interest  of  the  young 
man.  In  that  case,  costs  were  not  given  to  the  applicants.  It 
does  not  appear  that  they  asked  for  costs. 

Costs  were  not  awarded  to  the  petitioner  in  the  case  In  re  Milne , 
11  Gr.  153,  nor  were  the  costs  ordered  to  be  paid  to  Milne. 

The  case  In  re  E.S — (a  Supposed  Lunatic ) (1876),  4 Ch.D.  301, 
was  one  where  a medical  visitor  was  asked  by  the  Court  to  make 
a report.  He  did  so,  saying  that  the  case  was  one  calling  for 
inquiry.  E.  S.  was  found  to  be  sane.  As  the  petitioner  had  not 
presented  the  petition  of  his  own  accord,  but  as  the  proceedings 
originated  with  the  solicitor  of  the  petitioner,  costs  should  not  be 
given  to  the  petitioner;  but,  as  the  case  was  really  one  calling 
for  inquiry,  costs  should  not  be  given  against  the  petitioner.  In 
that  case  James,  L.J.,  said:  “It  is  very  important,  in  dealing  with 
this  question,  that  we  should  not  lay  down  any  rule  or  establish 
any  precedent  which  on  the  one  hand  should  discourage  proper 
applications  to  the  Court  for  the  protection  of  unfortunate  per- 
sons . . . ; and  on  the  other  hand  we  ought  not  to  give  too 

much  encouragement  to  speculative  petitions  . . .” 

Palmer  v.  Walesby  (1868),  L.R.  3 Ch.  732,  is  a strong  case  in 
the  direction  of  compelling  unsuccessful  petitioners  to  pay  costs, 
especially  in  view  of  the  commencement  of  proceedings  by  action, 
the  petitioner  suing  as  next  friend. 

The  cases  most  favourable,  to  the  petitioner’s  application  for 
costs  are  In  re  C — (an  Alleged  Lunatic)  (1874),  L.R.  10  Ch.  75, 
and  In  re  Cathcart,  [1892]  1 Ch.  549.  In  the  former  case, 
the  inquiry  was  based  upon  the  report  of  the  Commissioners 
in  Lunacy.  The  supposed  lunatic  had  been  admitted  to  an  asy- 
lum, under  an  order  of  two  Justices  of  the  Peace.  The  Commis- 
sioners reported,  the  inquiry  proceeded,  and  the  man  was  found 
to  be  sane.  That  case  compelled  inquiry.  In  In  re  Cathcart , 
which  was  upheld  in  appeal,  [1893]  1 Ch.  466,  the  facts  were 
different  from  the  present ,•  but  the  judgments,  both  on  the  applica- 
tion and  in  appeal,  are  instructive. 

An  essential  difference  between  the  present  case  and  any  one 
cited  is,  that  here  the  commencement  of  proceedings  was  by 
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action,  not  merely  to  declare  Michael  Fraser  a lunatic  or  in- 
capable of  taking  care  of  himself  or  of  managing  his  affairs,  but 
to  annul  his  marriage  with  Miss  Robertson.  His  insanity  was 
assumed — any  inquiry  was  deemed  necessary  only  for  the  purpose 
of  setting  aside  the  marriage.  It  cannot  be  fairly  said  that  the 
petitioner’s  motive  was  solely  to  protect  Fraser. 

In  dealing  with  the  question  of  costs,  in  any  of  the  proceedings 
above-mentioned  to  be  disposed  of  by  me,  I have  considered  the 
sufficiency  of  the  petitioner’s  reasons  for  believing  Fraser  to  be 
insane  (if  she  did  so  believe),  her  reasons  for  commencing  an 
action,  the  object  she  sought  to  attain,  and  the  relation  in  which 
she  and  her  brother  stood  to  Fraser;  and  my  conclusion  is,  that 
the  petitioner’s  costs,  in  any  of  these  proceedings,  should  not  be 
paid  by  Fraser  or  out  of  his  estate.  As  intimated,  my  decision 
does  not  apply  to  the  costs  in  the  action  of  Fraser  v.  Robertson, 
other  than  as  stated  above. 


Catherine  McCormick  appealed  from  the  judgment  of 
Britton,  J. 

April  4,  5,  6,  7,  and  8,  and  May  8 and  22.  The  appeal  was 
heard  by  a Divisional  Court  composed  of  Mulock,  C.J.  Ex.D., 
Teetzel  and  Middleton,  JJ. 

A.  E.  H.  Creswicke,  K.C.,  and  A.  McLean  Macdonell,  K.C., 
for  the  appellant,  Catherine  McCormick.  The  issue  directed  to 
be  tried  was  whether  Michael  Fraser  was,  at  the  time  of  the  inquiry, 
of  unsound  mind  and  incapable  of  managing  himself  or  his  affairs; 
and  this  issue  is  governed  by  sec.  7 of  the  Lunacy  Act  of  1909, 
9 Edw.  VII.  ch.  37  (0.)  Mr.  Justice  Britton,  who  tried  the  issue, 
found  in  favour  of  Fraser’s  sanity;  and  against  that  decision  we 
appeal.  We  contend  that  Fraser  is  a senile  dement,  and  that  he 
is  incapable  of  managing  himself  or  his  affairs.  As  evidence  of 
his  mental  unsoundness  we  point  to  many  facts  proved  at  the 
trial:  defective  heredity;  peculiar  traits  indicating  unsoundness 
of  mind,  commencing  about  ten  years  ago;  the  fact  that  before 
and  after  his  brother  John’s  death  it  was  necessary  that  Michael 
Fraser  be  placed  under  the  care  of  employed  caretakers  and  at- 
tendants; the  fact  that  he  suffered  from  delusions  and  hallucina- 
tions, was  subject  to  fits  of  passion  and  addicted  to  violent  and 
blasphemous  language,  and  that  he  was  troubled  with  nocturnal 
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restlessness.  The  testimony  of  the  medical  experts  who  examined 
Fraser  on  behalf  of  the  applicant  also  shewed  him  to  be  suffering 
from  senile  dementia.  Fraser’s  inability  to  manage  himself  or 
his  affairs  may  be  inferred  from  his  ready  acquiescence  in  the 
sudden  and  unexpected  marriage  ceremony;  his  improvident 
disposition  of  nearly  all  his  property  to  his  wife;  and  many  other 
like  circumstances  brought  out  in  evidence.  In  support  of  these 
contentions  we  refer  to  the  following  authorities:  Creagh  v.  Blood, 

8 Ir.  Eq.  R.  434;  Ex  p.  Ogle  (1808),  15  Ves.  112;  Harrod  v. 
Harrod  (1854),  1 K.  & J.  4;  Gibson  v.  Jeyes  (1801),  6 Ves.  266,  at 
p.  273;  In  re  Holmes  (1827),  4 Russ.  182;  In  re  Monahan  (1846), 

9 Ir.  Eq.  R.  253;  Ex  p.  Cranmer  (1806),  12  Ves.  445,  at  pp.  447, 
452,  453;  Banks  v.  Goodfellow  (1870),  L.R.  5 Q.B.  549;  Cartwright 
v.  Cartwright  (1793),  1 Phillim.  90,  at  p.  100;  Waring  v.  Waring 
(1848),  6 Moo.  P.C.  341;  Boughton  v.  Knight  (1873),  L.R.  3 P.  & 
D.  64;  Pope’s  Law  of  Lunacy,  pp.  408,  410,  413,  414,  415,  430,  431; 
Ferguson  v.  Borrett  (1859),  1 F.  & F.  613;  Tatham  v.  Wright 
(1831),  2 Russ.  & M.  1,  at  p.  20.  The  Court  has  the  power  to 
admit  further  evidence,  and  should  do  so:  see  Con.  Rule  498; 
Bank  of  British  North  America  v.  Western  Assurance  Co.  (1886), 
11  P.R.  434;  Leach  v.  Grand  Trunk  R.W.  Co.  (1890),  13  P.R.  467; 
Burfoot  v.  DuMoulin  (1891),  21  O.R.  583;  Merchants  Bank  v. 
Lucas  (1888),  12  P.R.  526;  Shoe  Machinery  Co.  v.  Cutlan,  [1896] 
1 Ch.  108.  The  costs  should  be  paid  out  of  the  estate:  In  re 
Windham,  4 DeG.  F.  & J.  53;  In  re  C — ( an  Alleged  Lunatic), 
L.R.  10  Ch.  75;  In  re  Cathcart,  [1892]  1 Ch.  549,  [1893]  1 Ch.  466. 

John  King,  K.C.,  and  F.  W.  Grant,  for  the  respondent,  Michael 
Fraser.  The  evidence  adduced  by  the  applicant  falls  far  short 
of  proving  in  Fraser  unsoundness  of  mind  and  incapacity  to  man- 
age himself  or  his  affairs.  On  the  contrary,  the  best  medical 
evidence  was  that  he  was  sane.  He  suffered  from  toxic  dementia, 
as  Dr.  Caven  said,  but  not  from  senile  dementia.  Doctors  Spohn, 
Raikes,  and  Bowman  all  stated  that  he  was  competent  to  manage 
himself  and  his  affairs.  We  submit  that  the  evidence  should  be 
confined  strictly  to  Fraser’s  mental  condition  and  capacity  to 
manage  his  affairs  at  the  time  of  the  trial  of  the  issue  before  Mr. 
Justice  Britton.  The  order  directing  the  trial  of  the  issue  must 
be  interpreted  strictly;  it  cannot  be  held  to  include  his  mental 
condition  at  the  time  of  his  marriage,  or  at  the  time  of  the  sittings 


D.  C. 
1911 

Re  Fraser. 
Fraser 

v. 

Robertson. 

McCormick 

v. 

Fraser. 


240 


ONTARIO  LAW  REPORTS. 


[VOL. 


D.  C. 
1911 

Re  Fraser. 
Fraser 
v. 

Robertson. 

McCormick 


Fraser. 


of  the  Divisional  Court.  See  Pope  on  Lunacy,  1877  ed.,  p.  46. 
But,  even  so,  the  evidence  shews  that  Fraser  was  of  sound  mind 
at  the  time  of  his  marriage.  There  is  no  provision  in  our  Lunacy 
Act,  nor  in  any  other  Provincial  Act,  for  an  examination  of  the 
alleged  lunatic  by  the  Divisional  Court;  and  a judgment  founded 
on  such  an  examination  would  be  objectionable:  Kessowji  Issur 
v.  Great  Indian  Peninsula  R.W.  Co.  (1907),  96  L.T.R.  859;  Dueber 
Watch  Case  Manufacturing  Co.  v.  Taggart  (1899),  19  P.R.  233,  235; 
Dean  v.  Ontario  Cotton  Mills  Co.  (1887),  14  O.R.  119;  Dolen  v. 
Metropolitan  Life  Insurance  Co.  (1894),  26  O.R.  67;  Warren  v. 
Van  Norman  (1898),  29  O.R.  508.  Great  caution  must  be  used 
in  the  admission  of  new  evidence:  Macdonald  v.  Worthington 
(1882),  7 A.R.  531,  at  pp.  536  et  seq. ; In  re  Leonard  & Ellis’s  Trade- 
mark, Leonard  & Ellis  v.  Wells  (1884),  26  Ch.D.  288;  Arnison  v. 
Smith  (1889),  41  Ch.D.  98.  The  proceedings,  in  any  event, 
should  have  ended  with  the  report  and  evidence  of  Dr.  Caven, 
the  Court’s  own  expert.  Delusions  are  the  test  of  unsoundness 
of  mind:  Boughton  v.  Knight,  L.R.  3 P.  & D.  64,  at  pp.  67,  69; 
Freer  v.  Peacocke,  11  Jur.  247,  at  p.  250;  Ditchburn  v. 
Fearn,  6 Jur.  (part  1)  201.  Fraser  is  not,  and  never  has 
been,  subject  to  delusions  or  hallucinations.  As  he  is  at  present 
situated,  Fraser  does  not  need  protection  for  himself  or  his  estate. 
His  wife  and  solicitor  are  well  able  to  protect  him,  and  it  is  not 
to  be  presumed  that  they  will  not  do  it  properly.  No  committee 
should  be  appointed.  There  is  nothing  which  has  been  done  by 
Fraser  in  the  way  of  signing  cheques,  etc.,  which  is  not  capable  of 
a satisfactory  explanation.  The  principle  of  the  cases  relating 
to  the  issuing  of  a commission  in  England,  which  is  equivalent  to 
an  inquiry  here,  should  have  weight  in  that  connection.  See 
In  re  J . B.,  a Supposed  Lunatic  (1836),  1 My.  & Cr.  538;  Ex 
p.  Tomlinson  (1812),  1 Yes.  & B.  57;  In  re  Clare  (1846),  3 
Jo.  & Lat.  571.  The  presumption  is  in  favour  of  sanity;  and 
where  the  evidence  conflicts,  as  here,  the  Court  should  act  on 
that  presumption:  Tatham  v.  Wright,  2 Russ.  & M.  1,  at  pp.  20,  21; 
Fry  v.  Fry  (1889-90),  15  P.D.  25,  50;  Palmer  v.  Walesby,  L.R.  3 
Ch.  732.  Findings  of  the  trial  Judge  on  questions  of  fact  should  not 
be  disturbed:  Holland  v.  Franke  (1909),  14  O.W.R.  687;  Cooper  v. 
James  (1909),  1 O.W.N.  151;  Adams  v.  Alcroft  (1905),  37  N.B.R. 
332;  Rafuse  v.  Ernst  (1907),  42  N.S.R.  173;  Coldwell  v.  Hall 
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(1862),  9 Gr.  110,  at  p.  115.  The  introduction  of  fresh  evidence  on 
appeal  is  objectionable:  Marino  v.  Sproat  (1902),  9 B.C.R.  335; 
Stone  v.  Rossiand  Ice  and  Fuel  Co.  (1906),  12  B.C.R.  66;  Rathbone 
v.  Michael  (1910),  20  O.L.R.  503.  We  submit  that  there  can  be 
no  appeal  from  the  order  of  the  trial  Judge  on  the  question  of 
costs,  as  they  are  in  his  discretion.  The  Lunacy  Act,  sec.  35, 
makes  a rule  as  to  these  costs.  See  Palmer  v.  Walesby,  L.R.  3 
Ch.  732. 

Creswicke,  in  reply.  In  regard  to  the  objection  of  the  respond- 
ent that  there  is  no  jurisdiction  in  the  Divisional  Court  to 
examine  Fraser,  we  submit  that  Con.  Rules  498  and  570  give 
the  Court  the  necessary  power. 
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June  11.  Mulock,  C.J. : — In  this  matter  the  petitioner  seeks 
to  have  it  declared  that  Michael  Fraser  is  a person  of  unsound 
mind  and  incapable  of  managing  himself  or  his  affairs,  and  by 
order  dated  the  23rd  July,  1910,  it  was  referred  to  Britton,  J., 
to  try  and  determine  whether  Michael  Fraser  was  at  the  time  of 
the  inquiry  of  “ unsound  mind  and  incapable  of  managing  himself 
or  his  affairs;”  and  this  appeal  is  from  his  decision. 

Michael  Fraser,  a man  of  some  eighty-two  years  of  age,  was 
possessed  of  property  estimated  to  be  worth  between  eighty  and 
ninety  thousand  dollars,  some  forty-six  thousand  of  which  he 
acquired  by  will  from  his  brother  John,  who  died  in  the  month  of 
August,  1909.  John’s  estate  is  still  unadministered,  being  in 
the  hands  of  the  executors,  namely,  the  said  Michael  Fraser  and 
one  Irwin. 

On  the  13th  January,  1910,  Fraser  went  through  the  form  of 
marriage  with  one  Margaret  Robertson,  and  shortly  thereafter 
transferred  to  her  all  his  moneys,  securities  for  moneys,  and  real 
estate,  except  such  as  came  to  him  under  his  brother’s  will. 

An  examination  of  the  evidence  at  the  trial  failed  to  furnish  to 
the  Court  any  detailed  information  regarding  such  alienation  of 
property  or  the  circumstances  attending  the  same,  or  regarding 
the  management  of  the  trust  estate  of  John  Fraser;  and,  such  in- 
formation appearing  to  us  to  be  material,  we  directed  the  taking 
of  further  evidence.  Obviously  a reasonable  knowledge  by  wit- 
nesses of  definite  acts  of  an  alleged  lunatic  in  regard  to  the  manage- 
ment of  his  affairs  gives  value  to  their  testimony  as  to  his  mental 
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capacity,  while  an  almost  total  absence  of  such  knowledge  deprives 
it  of  much  weight. 

Exception  was  taken  to  the  admission  of  further  evidence. 
It  is  true  that  Con.  Rule  498  gives  the  Court  discretionary  power 
to  receive  further  evidence,  but  such  power  must  be  wisely  exer- 
cised. As  said  by  Spragge,  C.J.O.,  in  Murray  v.  Canada  Central 
R.W.  Co.  (1882),  7 A.R.  646,  655,  such  evidence  must,  as  a rule, 
be  of  “some  fact  or  document  essential  to  the  case,  of  the  existence 
or  authenticity  of  which  there  is  no  reasonable  doubt,  or  no  room 
for  serious  dispute.”  The  additional  evidence  taken  in  this  case 
discloses  facts  beyond  dispute  as  to  Fraser’s  dealings  with  his 
property,  a knowledge  of  which  by  the  Court  is,  in  my  opinion, 
essential  in  order  to  a right  conclusion  being  reached. 

If  Fraser  is  of  unsound  mind,  it  is  to  his  interest  that  that  fact 
be  so  found,  and  he  should  not  be  prejudiced  because  of  the  peti- 
tioner having  omitted  to  put  the  trial  Judge  in  possession  of  all 
material  evidence.  Having  regard  to  the  object  of  this  inquiry, 
I am  unable  to  discover  any  good  reason  why  the  Court  should 
not  at  this  stage  exercise  its  discretionary  power  as  to  receiving 
new  evidence  in  regard  to  incontrovertible  facts  shewing  Fraser’s 
conduct  touching  his  affairs  or  his  capacity  to  manage  his  property. 

It  is  the  duty  of  the  Court  to  throw  its  protection  over  the 
persons  and  property  of  those  of  unsound  mind,  and  to  that  end, 
in  such  cases,  the  Rule  giving  discretionary  power  to  an  appellate 
Court  to  admit  further  evidence  should,  in  my  opinion,  be  liberally 
interpreted.  For  these  reasons,  I think  it  was  the  duty  of  the 
Court  to  learn,  if  possible,  how  in  fact  Fraser  had  been  managing 
.his  property.  Such  evidence  is  most  helpful  in  determining  the 
question  in  issue. 

Referring  then  to  certain  of  the  additional  evidence  adduced 
in  this  case,  the  following  facts  were  brought  out: — 

On  the  28th  September,  1909,  Michael  Fraser  drew  two  cheques 
on  the  Bank  of  British  North  America  in  favour  of  W.  A.  Finlayson, 
or  bearer,  one  for  SI, 000,  for  the  benefit  of  Catherine  McCormick, 
and  the  other  for  $3,000,  for  the  benefit  of  Richard  McCormick. 
On  or  about  the  5th  February,  1910,  he  executed  a conveyance  to 
his  wife  of  his  residence  in  Midland.  On  or  about  the  7th  Febru- 
ary, 1910,  he  conveyed  to  her  his  homestead  farm.  On  the  14th 
February,  1910,  he  signed  a cheque  in  her  favour  for  $2,998.41 
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being  his  balance  in  the  Bank  of  Hamilton.  On  the  14th  Febru- 
ary, 1910,  he  drew  a cheque  in  favour  of  his  wife  on  the  Standard 
Bank  for  the  balance  to  his  credit  there,  namely,  the  sum  of 
$4,393.33.  On  the  15th  February,  1910,  he  drew  a cheque  for 
the  sum  of  $2,536.05,  being  his  balance  in  the  Bank  of  British 
North  America,  and  signed  a direction  to  the  bank  to  place  the 
amount  to  his  wife's  credit.  In  March,  1910,  he  executed  his  will, 
giving  his  whole  estate  to  his  wife. 

Michael  Fraser  had  originally  owned  ten  debentures  of  $1,300 
each  issued  by  the  City  of  Midland.  They  were  held  by  his  solic- 
itor, Mr.  Finlayson,  for  him.  In  or  about  July,  1910,  seven  or 
eight  of  these  debentures  were  unpaid,  and  at  that  time  Mr.  Fraser 
signed  an  order  directing  Mr.  Finlayson  to  hand  over  the  de- 
bentures to  Mr.  Grant  for  Mrs.  Fraser.  This  was  done,  and  she 
claims  to  be  now  the  owner  of  these  debentures. 

Thus,  between  the  date  of  the  marriage  on  the  13th  January, 
1910,  and  July,  1910,  Mrs.  Fraser  had  succeeded  in  obtaining 
transfers  to  herself,  for  her  own  benefit,  from  Michael  Fraser,  of 
all  his  moneys,  securities  for  moneys,  and  lands  and  real  estate, 
except  his  interest  in  the  estate  of  his  brother  John. 

The  Court  desired  to  obtain  Mr.  Fraser’s  explanation  of  these 
transactions;  but,  it  being  shewn  that  his  attendance  in  Court 
might  endanger  his  life,  we  decided  to  examine  him  in  his  own 
home,  a course  which  appeared  to  offer  conditions  most  favourable 
to  himself.  Accordingly,  on  the  12th  day  of  May  the  members 
of  this  Court  visited  and  examined  Mr.  Fraser  at  his  own  house. 

He  impressed  me  as  perfectly  truthful  and  honest.  Before 
the  impairment  of  his  faculties  he  had  evidently  been  a man  of 
more  than  ordinary  ability,  who  had  read  a good  deal. 

Our  examination  of  him  occupied  a couple  of  hours,  and  was 
conducted  in  a manner  to  accord  to  him  the  least  possible  fatigue 
or  excitement;  and  I am  satisfied  that  the  examination,  as  taken 
down  by  the  Court  reporter,  correctly  discloses  his  knowledge  in 
regard  to  the  matters  that  formed  the  subject  of  our  conversation 
with  him. 

He  realised  that  the  object  of  our  visit  was  to  ascertain  the 
facts,  and  he  spoke  to  us  with  the  utmost  frankness. 

From  his  examination  the  following  facts  appear.  As  to  the 
cheque  for  $1,000  to  Miss  McCormick  signed  by  him  on  the  28th 


D.  C. 
1911 

Re  Fraser. 
Fraser 

v. 

Robertson. 

McCormick 

v. 

Fraser. 


Mulock,  O.J. 


244 


ONTARIO  LAW  REPORTS. 


[VOL. 


D.  C. 
1911 

Re  Fraser. 
Fraser 
v. 

Robertson. 

McCormick 

v. 

Fraser. 

Mulock,  C.J. 


September,  1909,  he  had  no  knowledge  of  it  whatever,  and  his 
feelings  towards  Miss  McCormick  were  unfriendly,  and  it  is  clear 
that  he  would  not  knowingly  have  given  it  to  her. 

The  same  observations  apply  to  the  case  of  the  $3,000  cheque 
for  Richard  McCormick.  He  evidently  dislikes  both  of  the 
McCormicks,  and  such  dislike  is  not  of  recent  origin,  and  it  was 
with  some  indignation  that  he  contemplated  any  of  his  money 
being  given  to  them. 

It  is  clear  that  he  did  not  appreciate  the  nature  of  his  action 
in  signing  these  two  cheques.  With  reference  to  the  deed  of  his 
residence  to  his  wife,  Margaret  Fraser,  he  has  no  knowledge  of  its 
existence,  and  is  firmly  of  opinion  that  he  still  owns  the  property. 
His  attitude  to  her  in  connection  with  that  property  is,  that  he 
never  intended  to  give  it  to  her  in  his  lifetime,  but  would  probably 
do  so  by  will.  The  following  is  an  extract  from  his  examination 
on  this  point:  “I  may  have  hinted  to  her,  you  know,  that  when 
I dropped  out  of  the  world  that  all  I owned  would  be  hers.  There 
is  the  only  way.  Whoever  has  told  you  has  exaggerated. 

“Q.  But  you  never  actually  signed  any  deed?  A.  No. 

“Q.  To  her?  A.  No,  not  yet.  I have  signed  nothing  to 
her  yet. 

“Q.  Not  any  deed  of  the  farm?  A.  But  I gave  her  an  under- 
standing to  this  effect,  that  I would  leave  all  I have  or  the  greater 
part  of  it  to  her  any  way  after  I drop  off. 

“Q.  But,  as  far  as  actually  deeding  it  is  concerned,  you  have 
not  done  so  yet?  A.  Not  done  it  to  anybody  at  all. 

“Q.  Neither  the  house  nor  the  farm?  A.  Nothing  whatever.” 

As  to  the  gifts  of  money  to  his  wife,  his  mind  is  a complete 
blank.  He  was  aware  that  at  one  time  he  had  ten  or  twelve 
thousand  dollars  in  certain  banks  in  Midland,  and  thinks  the 
money  is  still  there,  and  is  wholly  unaware  of  having  given  it  to 
his  wife.  In  ignorance  of  its  withdrawal  in  favour  of  Mrs.  Fraser, 
he  has  offered  her  small  sums  from  time  to  time,  and  he  seemed 
touched  by  her  disinterestedness  in  not  accepting  them. 

The  following  are  extracts  from  his  evidence  on  the  point. 
He  was  questioned  as  to  money  in  the  bank,  and  denied  having 
given  it  over  to  any  one,  stating  that  it  was  still  his  and  in  the 
banks. 
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“Q.  It  is  said  that  you  had  given  it  to  your  wife,  is  that  true? 
A.  No  (laughs).  Who  could  say  that  at  all?  She  has  not  got 
a dollar  from  me  yet,  the  poor  creature.  I told  her,  I had  made 
hints  to  her,  you  know,  that  in  case  I dropped  off  it  would  be  all 
hers,  that  is  all,  probably  that  is  how  that  has  come  out  ...  I 
never  have  given  the  poor  little  woman — I offered  her  $20  on  a 
couple  of  occasions,  and  she  declined  taking  it.” 

His  attention  was  called  to  the  cheque  for  $2,998.41  in  his 
wife’s  favour,  and,  when  asked  if  he  remembered  having  given  it 
to  her,  he  said:  “No,  never  gave  a cheque  to  a female,  whether 
a wife,  sister,  or  mother,  in  all  my  days,  no  never.”  Examined 
about  the  cheque,  he  denied  that  it  bore  his  signature.  When 
asked,  “Do  you  remember  ever  agreeing  to  give  to  Margaret 
Fraser  that  amount?  A.  Eh? 

“Q.  Do  you  remember  telling  Margaret  Fraser  that  she  could 
have  that  money?  A.  No. 

“Q.  Or  that  she  could  draw  it  out?  A.  Who  is  that  Margaret 
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Fraser? 

“Q.  You  say  you  have  married  a woman  named  Margaret? 
A.  I am  married  to,  I believe  that  is  her  name,  Margaret,  but  I 
never  made  a promise  for  anybody. 

“Q.  Then  you  did  not  give  her  that?  A.  No;  I told  my  wife 
that  if  I dropped  out  of  the  world  that  she  would  be  the  principal 
possessor  of  all  I owned,  yes.” 

Fraser’s  attention  was  then  called  to  the  debenture  transaction, 
but  on  this  subject  his  mind  was  also  a complete  blank.  He  had 
no  knowledge  of  having  ever  had  any  dealings  with  debentures 
or  bonds;  in  fact,  seemed  unable  to  comprehend  the  meaning  of 
such  securities.  As  a matter  of  fact,  he  at  one  time  owned  in  his 
own  right  ten  debentures  of  $1,300  each  against  the  Town  of 
Midland.  They  were  payable  in  annual  instalments,  one  deben- 
ture a year;  and  in  July,  1910,  he  owned  seven  or  eight;  thus  he 
had  been  owner  of  those  debentures  for  two  or  three  years  at  least, 
but  their  existence  had  passed  entirely  out  of  his  mind. 

Shortly  after  judgment  given  in  July,  1910,  by  Mr.  Justice 
Britton,  an  order  signed  by  Fraser  for  the  handing  over  of  these 
debentures  to  Mr.  Grant  for  Mrs.  Fraser  was  presented  to  Mr. 
Finlayson  and  acted  upon,  yet  Mr.  Fraser  has  no  recollection 
whatever  of  the  transaction.  He  was  pointedly  asked  whether 
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he  had  given  an  order  to  have  the  debentures  handed  over  to  his 
wife,  to  which  he  answered:  “No,  never.  Q.  Or  to  Mr.  Grant? 
A.  No.” 

One  of  the  solicitors  acting  for  Mr.  Fraser  in  this  matter  is 
Mr.  Grant,  a resident  of  Midland;  but,  though  Mr.  Grant  has  had 
frequent  occasion  to  see  Mr.  Fraser,  the  latter  scarcely  knows 
him  and  has  no  clear  idea  in  what  interest  Mr.  Grant  is  acting. 
This  matter  has  been  pending  for  a considerable  time,  and  Mr. 
Fraser  has  been  examined  on  several  occasions  by  medical  men 
and  others,  including  the  learned  trial  Judge,  but  practically 
understands  nothing  of  the  nature  of  the  present  proceedings  or 
their  object;  with  the  suspicion  characteristic  of  persons  of  im- 
paired intellect,  he  fears  in  some  vague  way,  as  appears  from  the 
following  extract  from  his  examination,  that  the  object  is  to  “pluck 
him.” 

“Q.  Do  you  know  Mr.  Grant,  a lawyer  here?  A.  I have  seen 
him,  that  is  all  I know  about  him. 

“Q.  Is  he  acting  for  you?  A.  I really  cannot  say. 

“Q.  Who  is  your  lawyer?  A.  I have  none  whatever. 

“Q.  You  have  heard  of  this  trouble  that  is  on  in  the  Courts, 
have  you  not?  A.  There  is  a 1 have  heard  something  of  it. 

“Q.  What  do  you  understand  is  going  on  just  now?  A.  What 
is  going  on?  If  there  is  anything  going  on,  they  are  doing  their 
endeavour  to  pluck  me,  that  is  the  whole  short  and  long  of  it.  I 
don’t  care  a pin’s  worth  about  them  or  care  a damn  about  them. 
I paid  my  way  and  always  did  from  childhood  up. 

“Q.  Have  you  any  lawyers  acting  for  you  now  in  any  cases? 
A.  I believe  that  firm  named  Grant  and  King  are  acting  for  us. 

“Q.  For  us?  A.  For  myself  and  my  wife. 

“Q.  In  what  matters?  A.  Oh,  for  some — lest  some  party 
should  try  to  pluck  us,  I suppose,  to  prevent  that.  My  gracious, 
I never  knew  the  like,  a fellow  that  never  meddled  with  a soul  in 
, the  whole  world.” 

Thus  it  would  seem  that  in  July,  1910,  Fraser  parted  with  the 
whole  balance  of  his  own  personal  estate,  by  directing  it  to  be 
handed  over  for  his  wife  to  a gentleman  whom  he  scarcely  knew — 
debentures  worth  some  $7,000  or  $8,000. 

As  to  the  cheque  for  $2,536.45  given  to  his  wife,  Fraser  has  no 
recollection  whatever  of  the  transaction. 
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Before  the  death  of  his  brother  John,  Fraser  made  a will. 
Then  he  made  another  will  after  John’s  death,  and  than  in  March, 
1910,  he  made  another,  whereby  he  gave  his  whole  estate  to  his 
wife;  but  he  has  no  recollection  of  any  of  these  transactions,  and 
is  firmly  of  opinion  that  at  no  time  in  his  life  has  he  ever  made  a 
will.  This  appears  from  the  following  extract  from  his  examina- 
tion:— 

“I  have  a horror  of  them  things;  it  is  next  to  going  to  die,  to 
kick  the  bucket.” 

“Q.  We  have  been  told  that  when  John  was  alive  you  made 
two  wills,  before  John  died.  Did  you?  A.  No,  never. 

“Q.  And  that  after  John  died  and  before  you  got  married  you 
made  another  will?  A.  No,  never.  Never  made  a will  in  my 
life.  They  are  fabricators  and  mischief-makers  that  say  so. 

“Q.  We  are  told  that  since  you  are  married  you  have  made 
another  will?  A.  I have  not  made  a will  in  all  my  life  yet. 

“Q.  You  have  not  made  a will  at  any  time?  A.  No,  never 
intend  to.  My  gracious,  what  trouble  they  are  taking  about 
people.” 

With  reference  to  the  estate  of  his  brother  John,  Michael 
Fraser  and  one  Irwin  were  appointed  executors  of  John’s  will, 
and  filed  with  the  Surrogate  Court  an  inventory  which  shewed 
the  estate  to  consist  of  real  estate  valued  at  $11,300  and  personalty 
valued  at  $34,872,  making  together  $46,177.42,  of  which  $19,976 
consisted  of  money  on  deposit  in  the  bank  at  the  time  of  John’s 
death. 

Although  Fraser  was  a party  to  the  making  of  the  inventory, 
he  is  unaware  of  the  existence  of  the  deposit  of  $19,976,  and  thinks 
there  was  no  money  on  deposit. 

As  to  the  existence  of  the  inventory,  his  mind  is  quite  confused. 
When  reminded  of  it  he  remembered  the  making  of  the  inventory, 
but  when  questioned  as  to  its  contents  said,  “I  never  saw  it  to 
know  anything  about  it.” 

As  to  the  value  of  John’s  estate,  worth  some  $46,000,  the  whole 
of  which  goes  to  Michael,  the  clearest  idea  he  has  of  it  is  that  it  is 
worth  “ten  or  fifteen  thousand  dollars  for  all  I know.  That  is 
only  a rough  guess,  it  may  be  more  for  all  I know;”  and  he  is 
taking  no  steps  towards  its  administration.  John  died  in  August, 
1909,  and  no  reason  growing  out  of  the  conditions  of  the  estate 
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existed  for  its  being  left  unadministered,  practically  in  the  hands 
of  Robert  Irwin,  the  only  executor  who  seemed  to  be  giving  it 
any  care.  Nevertheless  Fraser  seemed  wholly  unconcerned  in 
regard  to  its  management,  holds  no  communication  on  the  subject 
with  his  co-executor,  and  is  wholly  unaware  in  what  condition  it  is 
or  what  is  being  done  with  regard  to  it. 

He  has  some  idea  that  he  is  the  beneficiary  of  the  estate,  and 
therefore  every  good  reason  exists  for  its  due  administration  in 
order  that  he  may  come  into  his  own,  but  he  manifests  not  the 
slightest  interest  in  it. 

Such  indifference  in  regard  to  a matter  of  such  great  pecuniary 
importance  indicates  that  left  unprotected  he  might  readily  fall 
a prey  to  any  designing  person  who  might  fraudulently  seek  to 
strip  him  of  his  property. 

Although  our  questions  to  Michael  Fraser  were  calculated  to 
awaken  in  the  mind  of  a person  of  ordinary  intelligence  the  idea 
that  it  was  a matter  of  common  prudence  that  he  should  concern 
himself  in  regard  to  a subject  in  which  he  was  so  deeply  interested 
as  he  was  in  his  brother’s  estate,  still  it  had  no  such  effect  on  him, 
and  his  mind  seemed  to  pass  away  from  the  subject  at  the  con- 
clusion of  each  answer. 

To  each  question  in  regard  to  the  estate  he  seemed  to  give  an 
impatient  and  weary  thought  for  a moment  only.  It  was  evident 
that  he  felt  no  interest  whatever  in  regard  to  any  matters  con- 
nected with  the  estate  of  his  brother  John  and  had  no  intelligent 
appreciation  of  his  interest  in  it,  nor  sufficient  mental  energy  to 
direct  or  to  take  part  directly  or  indirectly  through  others  in  its 
management.  Mentally  he  is  utterly  incapable  of  realising  the 
position  or  nature  of  the  estate  or  of  managing  or  giving  any 
reasonable  directions  as  to  its  affairs.  The  following  are  extracts 
from  his  examination  on  this  subject: — 

“Q.  Are  you  not  interested  in  the  proper  winding-up  of  John’s 
estate?  A.  Of  course  I am.  I would  like  everything  wound 
up  fairly  and  squarely  with  everybody. 

“Q.  Who  will  get  the  money  from  John’s  estate  when  it  is 
realised?  A.  I suppose  I am  the  nearest  and  dearest  to  him. 

“Q.  What  steps  are  you  taking  to  wind  up  his  estate?  A. 
Taking  no  steps  whatever. 

“Q.  What  is  the  amount  of  his  estate?  A.  Ten  or  fifteen 
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thousand  dollars  for  all  I know.  That  is  only  a rough  guess.  It 
may  be  more  for  all  I know.” 

He  seemed  to  know  that  Robert  Irwin  was  his  co-executor; 
and,  when  asked  what  steps  he  was  taking  to  see  that  the  estate 
was  properly  managed,  said:  “ Employing  an  attorney  to  do  it 
for  me. 

“Q.  Who  is  your  attorney,  where  does  he  live?  A.  Some- 
where in  Midland. 

“Q.  Is  it  Finlayson?  A.  No,  I don’t  think  it  is  Finlayson. 

“Q.  Is  it  Grant?  A.  Yes,  Grant  and 

“Q.  King?  A.  Grant  and  King,  yes.  Grant  and  King. 

“Did  you  ever  hear  of  a lawyer  here  named  Finlayson?  A. 
Yes,  I have  heard  of  the  name,  but  never  did  any  business  with 
him. 
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“Q.  Where  does  Mr.  King  live?  A.  I really  cannot  tell  you. 
I suppose  somewhere  down  the  street.  Down  town.” 

It  was  shewn  at  the  trial  that  on  the  28th  September,  1909, 
Michael  Fraser  signed  a paper  directed  to  his  co-executor,  Robert 
Irwin,  to  take  such  steps,  by  the  employment  of  constables  or 
otherwise,  as  might  be  necessary  to  protect  his  house  and  grounds 
from  trespass  by  one  Robertson  or  others.  When  shewn  this 
paper,  which  is  signed  by  him,  he  failed  to  recognise  it  or  remember 
any  of  the  attendant  circumstances.  The  evidence  at  the  trial 
shews  that  the  attempts  of  the  Robertsons  to  obtain  access  to 
Fraser  and  of  Miss  Robertson  to  marry  him  had  been  the  subject 
of  consideration  by  Fraser,  Mr.  Finlayson,  his  solicitor,  and 
others  of  Fraser’s  acquaintance.  It  was  not  a trifling  matter  of 
mere  momentary  importance,  but  one  which  seriously  concerned 
Fraser;  and  if,  at  the  time  of  this  occurrence,  Fraser  was  and  there- 
after continued  in  the  enjoyment  of  his  reason,  it  was,  I think, 
impossible  for  him  to  have  forgotten  his  uneasiness  as  to  his  over- 
tures to  Miss  Robertson,  his  wish  to  be  extricated  from  the  legal 
consequences  thereof,  and  his  desire  to  prevent  the  Robertsons 
having  access  to  his  premises;  yet  the  various  incidents  have 
passed  away  from  his  mind.  Evidently  at  the  time  of  their 
occurrence  his  mind  was  incapable  of  receiving  and  retaining  im- 
pressions of  matters  of  such  great  concern  to  himself. 

It  was  shewn  at  the  trial  that  John  Fraser  in  his  lifetime  held 
a mortgage  for  about  $2,500  against  Mrs.  Weston,  a neighbour 
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of  Michael  Fraser’s,  and  that,  on  the  8th  September,  1909,  being 
only  a few  days  after  John’s  death,  Michael  Fraser  gave  Mrs. 
Weston  an  order  to  Mr.  Finlayson,  his  solicitor,  to  prepare  a release 
of  the  Weston  mortgage.  Thereupon  Mr.  Finlayson  called  upon 
Mr.  Fraser  with  reference  to  the  order,  when  Fraser  stated  that 
Mrs.  Weston  had  called  upon  him  for  some  pecuniary  assistance, 
and  that  he  had  promised  to  help  her,  but  that  he  understood 
that  it  was  a note  and  not  a mortgage  that  was  held  against  her. 
On  Mr.  Finlayson  informing  Fraser  that  the  mortgage  was  for 
$2,500,  Fraser  said  he  never  intended  to  give  her  that  amount. 
Our  examination  of  Fraser  shews  that  he  has  no  recollection  of 
signing  the  order  or  of  having  ever  had  any  business  conversation 
with  Mrs.  Weston,  or  that  any  reason  existed  for  her  having  her 
mortgage  gratuitously  discharged,  and  that  he  is  unaware  of  the 
amount  of  the  mortgage.  Nevertheless,  in  his  own  handwriting, 
he  directed  his  solicitor  to  prepare  a release  of  the  Weston  mort- 
gage, which,  the  evidence  shews,  was  to  be  given  without  considera- 
tion and  at  the  instance  and  for  the  benefit  of  a woman  to  whom 
he  says  he  had  never  spoken  and  who  had  no  claim  upon  him. 

With  regard  to  this  transaction,  Fraser  denied  ever  having 
given  the  order  in  question  or  having  had  any  business  conversa- 
tion with  Mrs.  Weston  about  the  mortgage,  saying: — 

“My  gracious!  I never  opened  my  lips  to  the  woman  in  my 

life. 

“Q.  Do  you  know  what  the  amount  of  the  mortgage  was? 
A.  I do  not.  I never  inquired  of  poor  John,  never  inquired  into 
his  affairs  whatever. 

“Q.  You  never  knew  what  it  was?  A.  No.  I didn’t  know 
the  amount  anyway.” 

With  reference  to  Mr.  Finlayson,  that  gentleman  is  a practising 
solicitor  in  Midland,  and  was  solicitor  for  John  Fraser  in  his  life- 
time. John  for  some  years  lived  with  Michael,  and  Mr.  Finlayson 
had  frequent  occasion  to  be  at  their  house  after  John’s  death. 
He  acted  for  Michael  Fraser  in  various  matters,  going  to  Michael’s 
house  and  there  consulting  with  him;  but,  at  the  time  of  our 
examination,  Michael  Fraser  had  quite  forgotten  having  had  any 
professional  business  with  Mrs.  Finlayson,  and  did  not  even  re- 
member ever  having  been  acquainted  with  him.  This  appears 
from  Fraser’s  remarks  when  he  was  shewn  his  order  to  Finlayson 


XXIV.] 


ONTARIO  LAW  REPORTS. 


251 


to  prepare  a release  of  the  Weston  mortgage,  and  was  asked  who 
Mr.  Finlayson  was,  when  he  answered: — 

“ A lawyer.  I have  heard  of  him,  but  I have  no  acquaintance 
with  him.  I never  saw  him  to  my  knowledge. 

“Q.  You  never  saw  him?  A.  I think  not. 

“Q.  I mean  Mr.  Finlayson,  a lawyer  in  Midland?  A.  Yes, 
Finlayson.  I have  heard  of  the  name,  that  there  is  such  a person, 
a lawyer,  but  I never  had  the  pleasure  of  his  acquaintance  or 
seeing  him. 

“Q.  You  never  saw  him  at  the  house  there?  A.  No,  never. 

“Q.  He  told  us  in  Toronto  that  he  was  in  the  habit  of  coming 
to  your  house?  A.  (laughs)  I never  saw  the  gentleman  at  all. 
I know  his  name  well  enough.  I have  heard  the  name  mentioned 
often  enough.” 

It  appears  that  Dr.  McGill,  of  Midland,  had  been  John  Fraser’s 
physician  in  his  last  illness,  being  a frequent  attendant  at  the  house 
before  John’s  death  and  afterwards  as  Michael’s  physician,  but 
Michael  has  quite  forgotten  that  Dr.  McGill  attended  him. 
Shortly  after  John’s  death,  Michael  sold  and  conveyed  to  Dr. 
McGill  a piece  of  land  in  Midland,  but  has  entirely  forgotten  the 
transaction.  Questioned  as  to  it,  he  said: — 

“I  never  gave  him  a deed,  never  signed  my  name  for  it,  or  to 
anything  that  he  ever  presented  here. 

“Q.  Have  you  ever  sold  any  of  the  land  that  you  owned  in 
Midland  since  John  died?  A.  No,  not  a perch  since  John  died. 
I have  not  sold  a perch  of  land  since  John  Fraser  died. 

“Q.  Did  you  sell  Dr.  McGill  any  land  before  John  died? 
A.  No;  I don’t  know  anything  about  McGill  at  all.  Never  saw 
him  that  I know  of. 

“Q.  Dr.  McGill  says  he  got  a deed  from  you  of  a piece  of  land 
at  a price  of  $500,  and  that  he  did  not  pay  the  money,  but  the 
$500  went  on  account  of  moneys  owing  to  him  by  John  and  by 
you?  A.  Oh  gracious!,  he  is  a damned  impostor,  and  I will  tell 
him  to  his  teeth,  and  probably  kick  him  too,  or  he  kick  me,  one 
or  the  other.  By  heavens  I won’t  be  bullied  in  this  style. 

“Q.  Supposing  he  produced  a deed  signed  by  you  for  that 
piece  of  land,  for  $500  consideration,  what  do  you  say  to  that 
deed?  A.  I say  it  is  a cheat,  it  is  a forgery. 

“Q.  Supposing  Finlayson  says  he  came  here  to  your  house 
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and  drew  that  deed  by  your  instructions,  what  do  you  say  to  that? 
A.  I will  tell  him  he  is  lying.  I will  tell  him  he  is  a liar,  damn  him 
to  his  teeth,  and  he  may  knock  me  down  if  he  is  able,  the  bugger. 
Do  the  damn  whelps  think  men  are  mice  that  they  can  impose 
on  them  this  way? 

“Q.  Did  you  ever  have  any  business  dealings  with  Dr.  McGill? 
A.  I don’t  know  the  gentleman.  I believe  my  brother  John  went 
to  him  to  consult  him  a couple  of  times  . . . 

“Q.  There  were  some  papers  of  yours  in  Mr.  Finlayson’s 
office  once,  were  there  not?  A.  I don’t  know  that  I ever  placed 
any  papers  there.  I never  had  anything  to  do  with  Finlayson.” 

The  evidence  in  this  case  assumed  a wide  range,  and  much  of 
it  deals  with  the  circumstances  connected  with  Fraser’s  marriage, 
but  the  validity  of  that  marriage  is  not  in  question  here,  and  that 
class  of  evidence  is  material  only  in  so  far  as  it  bears  upon  the 
question  now  under  judicial  investigation,  namely,  whether 
Michael  Fraser  was  of  unsound  mind  and  incapable  of  managing 
himself  and  his  affairs. 

The  question  is  one  of  fact.  Fraser  may  have  been  competent 
to  marry  and  not  competent  to  manage  himself  and  his  affairs. 

The  law  appears  to  be  correctly  stated  in  Wood  Renton  on 
Lunacy,  p.  7:  “ There  is  a steady  approximation  towards  the  only 
test  of  lunacy  which  is  desirable  or  possible,  namely,  Was  the 
person  whose  act  is  in  question  able  to  understand  its  nature  and 
to  pass  a fairly  rational  judgment  on  its  consequences  to  himself 
and  others  and  was  he  a free  agent  so  far  as  that  act  was  con- 
cerned?” 

It  was  argued  in  this  case  that  there  was  an  entire  absence  of 
delusions,  and  that  therefore  Fraser  was  of  sound  mind.  It  is 
true  that  in  Dew  v.  Clark , 3 Add.  Eccl.  R.  79  > 90,  Sir  J.  Nicholl 
says : “ The  true  criterion — the  true  test — of  the  absence  or  presence 
of  insanity,  I take  to  be>  the  absence  or  presence  of  what,  used  in 
a certain  sense  of  it,  is  comprised  in  a single  term,  namely — de- 
lusion;” and  as  to  what  is  an  insane  delusion  Sir  J.  Hannen  in 
Boughton  v.  Knight,  L.R.  3 P.  & D.  64,  at  p.  68,  defines  it  as  a belief 
in  facts  which  no  rational  person  would  have  believed,  and  adds 
that  in  determining  whether  such  delusion  exists,  the  Judge 
should  ask  himself,  ‘ ‘ Can  I understand  how  any  man  in  possession 
of  his  senses  could  have  believed  such  and  such  a thing?  and  if 
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the  answer  you  give  is  ‘I  cannot  understand  it/  then  it  is  of  the 
necessity  of  the  case  that  you  should  say  the  man  is  not  sane.” 

I do  not  agree  with  the  contention  that  in  this  matter  there  is 
an  entire  absence  of  delusions,  nor  with  the  broad  proposition 
that  the  existence  of  delusions  establishes  in  all  cases  insanity 
with  the  legal  consequence  of  irresponsibility  for  acts. 

The  rule  referred  to  by  Sir  J.  Nicholl,  ante,  was  doubtless  in- 
tended to  apply  only  where  the  delusions  had  such  relations  to 
the  acts  under  judicial  investigation  as  to  shew  that  they  were 
those  of  a man  who,  as  regards  them,  was  incapable  of  rational  con- 
duct: Banks  v.  Goodfellow,  L.R.  5 Q.B.  549,  567.  But  unsoundness 
of  mind  may  arise  from  many  other  causes  than  mere  delusions: 
for  example,  by  reason  of  want  of  intelligence  because  of  mental 
decay,  which  is  in  fact  this  case,  although  Fraser  is  also  the  subject 
of  delusions.  He  is  under  the  delusion  that  his  wife  is  without 
means,  and  so  he  offers  her  trifling  sums.  He  thinks  he  still  owns 
the  moneys  which  he  once  had  in  the  banks,  and  that  they  are 
still  there;  also  that  he  is  still  the  owner  of  the  house  in  which 
he  resides  and  also  his  homestead  farm;  and  he  imagines  that  the 
object  of  these  proceedings  is  to  “ pluck”  him. 

If  Fraser  is  of  so  sound  mind  as  to  be  capable  of  managing  his 
affairs,  how  can  the  existence  of  these  notions  be  accounted  for? 
I fail  to  find  any  reasonable  explanation  except  the  one,  namely, 
the  decay  of  his  mental  faculties. 

Medical  experts  testified  to  Fraser’s  capacity  to  manage  his 
affairs,  but  they  do  not  appear  to  have  had  the  data  necessary  in 
order  to  enable  them  to  form  a sound  opinion. 

A man  may  be  able  to  do  rationally  a great  many  things,  and 
at  the  same  time  be  incapable  of  sane  actions  in  regard  to  others. 
He  may  be  competent  to  marry,  but  incompetent  to  manage  busi- 
ness affairs.  He  may  be  competent  to  make  a simple  will,  but 
incompetent  to  make  a more  complicated  one. 

An  intelligent  explanation  by  Fraser  of  matters  connected 
with  the  life-history  of  himself  and  other  members  of  his  family, 
the  manifestation  by  him  in  conversation  of  some  more  or  less 
familiarity  with  literature,  history,  and  public  matters,  are  not 
evidence  as  to  his  mental  capacity  to  manage  his  affairs. 

None  of  the  medical  experts  who  testified  as  to  Fraser’s  sanity 
know  how  he  had  in  fact  dealt  with  any  of  his  affairs  since  John’s 
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death;  and,  therefore,  their  evidence  as  to  his  capacity  properly 
to  look  after  himself  and  his  affairs  is  to  me  unconvincing. 

Mr.  Irving  Cameron  thought  it  strong  evidence  of  Fraser’s 
sanity  that  he  knew  the  derivation  of  the  word  “Plantaganet.” 
To  me  that  circumstance  seems  to  prove  merely  that  Fraser’s 
recollection  of  past  events  is  not  wholly  gone.  Memory  alone 
is  not  synonymous  with  soundness  of  mind. 

If  these  experts  had  been  advised  as  to  Fraser’s  actual  doings 
in  regard  to  his  affairs,  it  is,  I think,  fair  to  them  to  assume  that 
they  would  not  have  reached  the  conclusion  arrived  at  in  the 
absence  of  such  material  information. 

Dealing  with  certain  of  the  controversial  facts  established  by 
the  additional  evidence  taken  under  direction  of  this  Court,  and 
more  fully  set  forth  above,  they  may  be  summarised  as  follows: — 

Commencing  with  the  cheque  of  $1,000  to  Catherine  Mc- 
Cormick on  the  28th  September,  1909,  Fraser’s  conduct  is  a suc- 
cession of  acts  shewing  the  absence  of  any  controlling  will-power 
in  the  management  of  his  affairs  and  total  failure  to  realise  or 
appreciate  what  he  has  done. 

Shortly  before  that  date,  namely,  on  the  8th  September,  1909, 
at  the  request  of  Mrs.  Weston,  a woman  having  no  claim  upon 
him  and  almost  a stranger  to  him,  he  agreed  to  forgive  her  a 
mortgage  debt  of  $2,500,  and  so  instructed  his  solicitor  in  writing. 
When  his  solicitor  informed  him  as  to  the  nature  of  the  debt,  he 
said  he  thought  it  was  only  a note  involving  a few  dollars,  but 
his  previous  instructions  to  his  solicitor  described  it  as  a mortgage. 

He  never  intended  to  give  to  his  wife  all  his  own  cash  in  the 
banks,  his  residence,  his  farm  property,  or  his  municipal  deben- 
tures; yet  she  succeeded  in  obtaining  a transfer  to  herself  of  all 
these  moneys,  lands,  and  debentures. 

He  never  decided  actually  to  make  a will  in  his  wife’s  favour; 
but  it  is  in  evidence  that  he  has  executed  such  a will. 

He  owns  his  deceased  brother  John’s  estate,  worth  some 
$46,000;  but  his  idea  of  its  value  is  that  it  is  worth  $10,000  or 
$15,000,  although  one  item  alone  consists  of  some  $19,000  in  cash 
in  the  bank.  He  leaves  the  management  of  this  estate  practically 
with  his  co-executor,  Irwin,  taking  no  directing  part  in  it  and 
manifesting  no  interest  whatever  in  it. 

He  was  a party  to  the  inventory  of  the  estate  made  shortly 
after  John’s  death,  but  has  no  sensible  idea  as  to  its  value. 
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For  some  reason,  he  avoids  giving  attention  to  his  affairs,  and 
his  mind  is  a complete  blank  as  to  the  numerous  transactions 
that  have  occurred  since  August,  1909.  Although,  except  as  to 
John’s  estate,  Fraser  does  not  now  own  a dollar,  he  fails  to  appre- 
ciate the  importance  of  the  estate  to  himself. 

Reverting  briefly  to  other  of  the  facts  above  fully  set  forth 
going  to  shew  Fraser’s  mental  condition,  it  appears  that  Fraser 
has  wholly  forgotten  a recent  transaction  whereby  he  became  the 
possessor  of  $13,000  debentures  of  the  City  of  Midland.  He  has 
forgotten  having  authorised  his  debentures  to  be  handed  over  to 
a gentleman  who  was  almost  a total  stranger  to  him,  and  he  has 
no  intelligent  idea  of  the  nature  of  those  proceedings. 

He  has  wholly  forgotten  the  attempts  of  the  Robertsons  to 
obtain  access  to  him,  also  his  alleged  proposal  at  that  time  to  Miss 
Robertson,  and  his  consultation  with  his  solicitor,  Mr.  Finlayson, 
as  to  resisting  further  attempts.  He  has  forgotten  the  Weston 
mortgage  incident. 

He  disclaims  any  acquaintance  with  and  thinks  he  has  never 
seen  Mr.  Finlayson,  although  that  gentleman  had  been  his  solicitor 
and  in  that  capacity  frequently  attended  at  Fraser’s  house. 

He  has  forgotten  ever  having  seen  Dr.  McGill  or  having 
deeded  a piece  of  property  to  him,  although  Dr.  McGill  had  at- 
tended Fraser  professionally  and  had  frequently  been  at  his  house. 

He  knows  nothing  as  to  what  is  being  done  in  regard  to  John’s 
estate,  and  appears  as  indifferent  to  its  management,  as  if  he  were 
in  no  way  interested  in  it.  No  rational  person  would,  I think, 
conduct  his  affairs  as  Fraser  has  done. 

The  inference  which  I draw  from  the  evidence  is,  that  in  August, 
1909,  Fraser  was  suffering  from  senile  deterioration,  and  that  he 
was  than  and  has  ever  since  continued  to  be  and  now  is  of  unsound 
mind  and  incapable  of  managing  himself  or  his  affairs,  and  a com- 
mittee of  his  person  and  estate  should  be  appointed. 

As  regards  possessing  will-power  to  resist  his  wife’s  mercenary 
and  covetous  conduct,  he  is  mere  clay  in  the  potter’s  hands. 
Her  marriage  with  Fraser  was  simply  a device  on  her  part  to 
acquire  his  property  and  for  no  other  purpose.  Within  a couple 
of  hours  after  the  marriage,  she  commenced  her  efforts  to  that 
end;  and,  unless  he  is  protected  by  the  Court,  there  is,  in  my 
opinion,  no  doubt  that  she  will,  at  the  earliest  moment,  obtain 
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a transfer  from  Fraser  of  his  interest  in  John’s  estate,  being  his 
only  remaining  property,  the  nature  and  extent  of  which  he  is 
incapable  of  understanding. 

Then,  having  stripped  him  of  everything,  she  will  have  Fraser 
entirely  at  her  mercy,  and,  if  she  chooses  to  desert  him,  he  will  be 
a pauper,  dependent  on  charity  for  the  necessaries  of  life. 

For  the  time  being,  she  might  be  appointed  committee  of  his 
person,  but  the  Toronto  General  Trusts  Corporation  should  be 
appointed  committee  of  the  estate,  and  should  institute  proceed- 
ings to  recover  all  properties  of  which  Mrs.  Fraser  may  have 
fraudulently  possessed  herself. 

The  costs  of  the  matter,  including  costs  of  the  appeal,  to  be 
paid  out  of  the  estate. 


Teetzel,  J.: — I agree  that  the  proper  conclusion,  upon  all 
the  evidence,  is,  that  Michael  Fraser,  at  the  beginning  of  the  pro- 
ceedings herein  and  at  the  present  time,  although  not  a lunatic 
in  the  popular  acceptation  of  that  term,  was  and  is  a person  of 
unsound  mind  and  incapable  of  managing  himself  or  his  affairs, 
within  the  meaning  of  the  Lunacy  Act;  and  that  the  Toronto 
General  Trusts  Corporation  should  be  appointed  committee  of 
his  estate,  and  that  Margaret  Fraser  should,  until  further  order, 
be  appointed  committee  of  his  person. 

His  childlike  submissiveness  under  the  extraordinary  circum- 
stances of  his  alleged  marriage,  when  he  neither  expressed  surprise 
at  the  unexpected  and  violent  methods  of  his  invaders,  nor  a word 
of  condemnation  against  those  who  are  alleged  to  have  kept  him 
from  his  pursuing  fiancee,  the  improvident  disposition  of  sub- 
stantially all  the  property  under  his  control  to  his  alleged  wife, 
the  absolute  obliviousness  of  his  mind  to  every  business  transac- 
tion he  has  had  since  the  death  of  his  brother  John,  and  his 
complete  lack  of  knowledge  or  appreciation  of  the  property  he 
had  at  that  time  or  since,  demonstrate  to  my  satisfaction  that  he 
is  no  more  fit  to  manage  his  own  affairs  or  to  act  as  executor  of 
John’s  estate  than  would  be  a child  of  tender  years. 

As  the  concomitant  result  of  old  age,  accelerated  probably  by 
his  habits  of  life  or  disease,  his  mind  and  memory  have  become  so 
impaired  that,  in  my  opinion,  this  Court  would  be  recreant  to  its 
duty  if  it  did  not  appoint  a committee  to  protect  him  and  his 
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estate,  not  only  against  his  own  acts,  but  against  the  efforts  of 
dishonest  persons,  in  whose  hands  he  would  be  an  unresisting 
victim.  The  costs  should  be  disposed  of  as  indicated  by  my 
brother  Middleton. 

Middleton,  J. : — It  is  a matter  of  much  importance  in  the 
first  place  to  understand  precisely  the  jurisdiction  of  the  Court 
in  cases  of  this  kind. 

Chancellor  Kent  in  In  re  Barker  (1816),  2 Johns.  Ch. 
232,  discusses  the  early  English  cases.  Speaking  of  the  man  whose 
case  was  then  under  consideration,  he  says  that  he  “is  of  that  class 
of  persons  described  by  Lord  Coke  (Co.  Litt.  246.  b.)  as  non  compos 
mentis , who  have  lost  the  memory  and  understanding  by  sickness, 
grief,  or  other  accident.  The  suggestion  here  is,  that  his  mind  is 
worn  out  by  old  age,  so  as  to  render  him  incapable  of  managing 
his  property.  It  is  represented  that  he  has  arrived  at  the  stage 
of  second  childhood,  and  stands  in  absolute  need  of  the  protection 
of  the  Court  against  his  own  acts,  and  against  the  practices  of 
evil  and  designing  men.  The  case,  as  stated,  appears  to  be  deeply 
interesting  to  humanity,  and  to  present  a strong  appeal  to  the 
power  and  justice  of  this  Court.  The  difficulty  which  has  arisen 
with  me,  is  as  to  the  extent  of  my  jurisdiction.  Mere  imbecility 
of  mind,  not  amounting  to  idiocy  or  lunacy,  has  not,  until  very 
lately,  been  considered  in  the  English  Court  of  Chancery,  as 
sufficient  to  interfere  with  the  liberty  of  the  subject  over 
his  person  and  his  property.  . . . Lord  Hardwicke 

disclaimed  any  jurisdiction  over  the  case  of  mere  weakness 
of  mind;  yet  it  is  certain  that  when  a person  becomes 
mentally  disabled,  from  whatever  cause  the  disability  may 
arise,  whether  from  sickness,  vice,  casualty,  or  old  age,  he  is 
equally  a fit  and  necessary  object  of  guardianship  and  protection. 
The  Court  of  Chancery  is  the  constitutional  and  appropriate 
tribunal  to  take  care  of  those  who  are  incompetent  to  take  care  of 
themselves.  There  would  be  a deplorable  failure  of  justice, 
without  such  a power.  The  object  is  protection  to  the  helpless; 
and  the  imbecility  of  extreme  old  age,  when  the  powers  of  memory 
and  judgment  have  become  extinct,  seems,  as  much  as  the 
helplessness  of  infancy,  to  be  within  the  reason  and  necessity  of 
the  trust.  I am  aware,  however,  that  the  inquiry  must,  in  many 
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cases,  be  peculiarly  delicate,  because  it  concerns  the  character  of 
the  party,  and  his  natural  rights,  and  because  of  the  difficulty  there 
is  in  ascertaining  the  extent  of  the  decay  of  the  mind,  necessary 
to  form  a proper  case  for  the  interference  of  the  Court.” 

The  Chancellor  then  reviews  some  of  the  earlier  cases,  in  which 
Lord  Hardwicke  held  that  mere  weakness  of  the  mind,  even  if 
sufficient  to  render  the  person  so  incompetent  as  to  make  his  acts 
liable  to  attack,  was  not  enough  to  warrant  the  appointment  of  a 
committee,  as  “lunacy”  was,  he  thought,  a technical  term,  and 
the  Court  could  not  depart  from  its  legal  definition. 

Lord  Eldon,  in  1801,  in  Gibson  v.  Jeyes,  6 Yes.  266,  in  the  course 
of  delivering  a judgment  in  an  action  to  set  aside  a conveyance, 
said,  in  speaking  of  a writ  de  lunatico  inquirendo : “It  must  be 
remembered  that  it  is  not  necessary  to  establish  lunacy;  but  it  is 
sufficient,  that  the  person  is  incapable  of  managing  his  own 
affairs:”  p.  273. 

This  of  course  was  dictum  only;  but  in  1802,  in  Ridgeway 
v.  Darwin,  8 Ves.  65,  the  question  arose  squarely  for  decision, 
and  Lord  Eldon  drew  attention  to  the  change  in  the  practice 
since  Lord  Hardwicke’s  time,  saying:  “Of  late  the  question 
has  not  been,  whether  the  party  is  absolutely  insane:  but 
the  Court  has  thought  itself  authorised  (though  certainly 
many  difficult  and  delicate  cases  with  regard  to  the 
liberty  of  the  subject  occur  upon  that)  to  issue  the  commission, 
provided  it  is  made  out,  that  the  party  is  unable  to  act 
with  any  proper  and  provident  management;  liable  to  be  robbed 
by  any  one;  under  that  imbecility  of  mind,  not  strictly  insanity, 
but  as  to  the  mischief  calling  for  as  much  protection  as  actual 
insanity.” 

Lord  Erskine  in  Ex  p.  Cranmer,  12  Ves.  445,  451,  affirms 
the  jurisdiction  in  the  strongest  terms.  Here  is  a man  “not  born 
without  reason;  but,  who  has  lost  it  from  sickness,  grief,  or  other 
accident;  for  you  cannot  enter  into  the  mind  to  know  by  what 
means  it  is  disorganised;  but  you  find  it  disorganised;  and  who 
can  say,  I have  not  a jurisdiction?  . . . There  are  many  persons, 
who  never  have  lucid  intervals,  that  come  within  this  description. 
But  they  must  have  lost  their  understanding  to  this  extent;  that 
they  are  not  capable  of  the  management  of  themselves  and  their 
affairs.  . . . This  is  not  a man  who  has  sometimes  understanding 
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and  sometimes  not:  his  understanding  is  defunct:  he  has  survived 
the  period  that  Providence  has  assigned  to  the  stability  of  his 
mind.  . . . Upon  this  the  jurisdiction  (which  God  forbid 

should  not  exist  in  such  cases)  is  clear.” 

After  referring  to  these  cases,  Chancellor  Kent  proceeds:  “I 
am  satisfied  that  these  later  decisions  are  not  only  founded  in  good 
sense,  and  the  necessity  of  the  case,  but  are  a sound  exposition 
of  the  common  law,  which  gave  to  the  King,  as  parens  patrice,  the 
care  and  custody  of  all  persons  who  had  lost  their  intellects,  and 
become  non  compos  or  incompetent  to  take  care  of  themselves. 
. . . All  the  cases  agree  that  the  statute  17  Edw.  II., 
committing  to  the  King  the  care  of  the  persons  and  estates 
of  idiots  and  lunatics,  was  not  introductory  of  a new  right, 
but  only  went  to  regulate  a right  pre-existing  in  the  Crown. 

I should  feel  that  I had  but  very  imperfectly 
discharged  my  trust,  if  I was  the  means  of  crippling  the 
jurisdiction  of  this  Court,  by  confining  it  to  the  strict  common 
law  writ  of  lunacy.  A numerous  class  of  persons,  whose  minds 
have  sunk  under  the  power  of  disease,  or  the  weight  of  age,  would, 
in  that  case,  be  left  without  protection,  and  liable  to  become  the 
victims  of  folly  or  fraud.  This  would  be  a blemish  in  the  juris- 
prudence of  the  country.” 

As  said  by  Lord  Erskine,  in  a case  already  quoted,  Lord  Coke’s 
second  class  must  be  added  to  so  that  it  shall  read,  “ Those  who 
from  sickness,  grief,  accident,  or  old  age  have  lost  their  under- 
standing.” 

As  pointed  out  by  Lord  Eldon  in  Sherwood  v.  Sanderson  (1815), 
19  Yes.  280,  mere  incapacity  to  manage  his  own  affairs  is  not 
enough,  even  though  this  places  the  party  in  danger  of  ruin  every 
instant;  unsoundness  of  mind  must  be  proved  before  the  Court 
can  assume  jurisdiction  to  appoint  a guardian.  The  degree  of 
unsoundness  is  indicated  by  “incapacity  to  manage  himself  and 
his  affairs.” 

Notwithstanding  some  statements  in  text-books  to  the  con- 
trary, there  is  no  indication  that  the  Courts  ever  receded  to  the 
earlier  and  narrower  view  of  the  jurisdiction  of  the  Courts.  This 
question  is  not  now  of  much  practical  importance,  because  both 
in  England  and  Ontario  recent  statutes  have  affirmed  in  clear 
terms  the  jurisdiction  of  the  Court;  but  I have  thought  it  well 


D.  C. 
1911 

Re  Fraser. 
Fraser 
v. 

Robertson. 

McCormick 

v. 

Fraser. 

Middleton,  J. 


260 


ONTARIO  LAW  REPORTS. 


[VOL. 


D.  C. 
1911 

Re  Fraser. 
Fraser 
v. 

Robertson. 

McCormick 

v. 

Fraser. 

Middleton,  J. 


to  refer  to  the  earlier  law  to  shew  that  the  jurisdiction  is  not  new, 
and  also  to  indicate  the  reason  for  the  jurisdiction  and  the  prin- 
ciples which  must  continue  to  guide  the  Courts  under  these 
statutes. 

Without  tracing  the  history  of  the  legislation  upon  the  subject, 
it  is  sufficient  to  say  that  the  present  statutes  are  9 Edw.  VII. 
ch.  37  and  1 Geo.  V.  ch.  20. 

Section  2 of  the  earlier  Act  defines  lunacy  as  including  “ un- 
soundness of  mind;”  and  the  Court  is  given  power  (sec.  7)  to  direct 
the  trial  of  an  issue  upon  which  the  question  is,  whether  “the  person 
who  is  the  subject  of  the  inquiry  is  at  the  time  of  the  inquiry  of 
unsound  mind  and  incapable  of  managing  himself  or  his  affairs.” 

Under  1 Geo.  V.  ch.  20,  sec.  1,  the  powers  of  the  Court  as  to 
management  and  administration  apply  to  every  person  not  de- 
clared a lunatic,  who  is  proved  to  the  satisfaction  of  the  Court 
to  be,  “through  mental  infirmity,  arising  from  disease,  age,  or 
other  cause,  or  by  reason  of  habitual  drunkenness  or  the  use  of 
drugs,  incapable  of  managing  his  affairs.” 

The  latter  section  gives  to  the  Court  a wider  jurisdiction  in 
some  degree,  as  it  permits  the  Court  to  assume  guardianship 
where  there  is  incapacity  not  amounting  to  unsoundness  of  mind, 
which  is  necessary  before  there  can  be  a declaration  of  lunacy. 
It  may  be  that  this  statute,  passed  pending  this  litigation,  does  not 
apply. 

Another  matter  that  must  be  clearly  kept  in  mind  is  this: 
the  degree  of  mental  unsoundness  which  will  require  the  appoint- 
ment of  a guardian  is  very  different  from  the  mental  unsoundness 
which  will  free  from  criminal  responsibility  or  which  will  invalidate 
a will.  This  is  well  expressed  in  Snyder  v.  Snyder  (1892), 
142  111.  60,  at  p.  67:  “There  are  numerous  legal  proceedings 
where  insanity  or  mental  incapacity  may  be  shewn,  and  the 
rule  for  establishing  the  degree  of  insanity  must  of  necessity 
vary,  depending,  as  it  must,  upon  the  object  or  purpose  for 
which  insanity  is  to  be  proved.  In  one  case  the  purpose  may 
be  to  prove  insanity  as  a defence  to  a criminal  charge.  In 
another  case  the  purpose  may  be  to  defeat  the  execution 
of  a will.  In  another  case  the  question  may  be  whether  the 
person  shall  be  deprived  of  his  liberty  and  confined  in  an  asylum, 
and  still  in  another  case  the  question  may  be  whether  a conservator 
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shall  be  appointed  to  take  charge  of  the  estate  of  the  insane  person. 
What  might  be  regarded  as  insanity  or  mental  incapacity  in  the 
one  case  would  not  necessarily  be  insanity  in  another.  No  definite 
rule  can  be  laid  down  which  will  apply  to  all  cases  alike.” 

In  Pope’s  Law  of  Lunacy,  1890,  p.  20,  it  is  said:  “There  are 
no  less  than  five  distinct  criterions  of  legal  sanity  and  insanity, 
viz. : — 

“(i.)  Of  civil  capacity.  Did  the  contracting  party  at  the  time 
of  the  contract  understand  the  nature  of  the  act  he  was  perform- 
ing? 

“ (ii.)  Of  testamentary  capacity.  Had  the  testator  such  memory 
as  would  enable  him  to  know  what  his  property  was,  and  who 
those  persons  were,  who  were  at  the  time  the  rational  objects  of 
his  bounty? 

“ (iii.)  Of  criminal  responsibility.  Was  the  prisoner  at  the  time 
of  and  in  regard  to  the  act  capable  of  knowing  right  from  wrong? 

“ (iv.)  On  an  inquisition  of  lunacy.  Is  the  alleged  lunatic  now  of 
unsound  mind  and  incapable  of  managing  himself  and  his  affairs? 

“(v.)  For  confinement  in  an  asylum,  etc.  Is  the  person 
lunatic,  idiot,  or  of  unsound  mind,  and  a proper  person  to  be 
taken  charge  of  and  detained  under  care  and  treatment?” 

I have  quoted  these  for  the  purpose  of  shewing  that  the  inquiry 
now  falls  under  the  fourth  head,  and  of  contrasting  this  with  the 
requirements  upon  other  inquiries. 

Yet  one  other  matter  should  be  mentioned.  The  Court  is, 
in  the  conduct  of  this  inquiry,  governed  solely  by  the  consideration 
of  what  is  necessary  for  the  protection  of  the  person  and  property 
of  the  party,  and  has  no  regard  for  the  possible  result  of  the 
inquiry  upon  the  validity  of  his  antecedent  acts  or  to  the  motives 
which  have  actuated  the  petitioner  in  instituting  the  proceeding: 
In  re  J.  B.,  a Supposed  Lunatic,  1 My.  & Cr.  538. 

To  this  effect  is  the  statement  of  Lord  Chancellor  Sugden  in 
In  re  Clare,  3 Jo.  & Lat.  571:  “If  a party  require  protection, 
either  for  his  person  or  his  property,  on  the  ground  of  imbecility 
of  mind  or  lunacy,  I am  bound  to  give  it  to  him,  whatever  may  be 
the  demerits  of  the  person  applying  for  the  commission.  . . . 

The  jurisdiction  is  for  the  purpose  of  giving  protection  to  the 
party  . . .” 

The  issue  in  this  case  was  one  directed  to  be  tried  under  the 
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Lunacy  Act  of  1909,  upon  the  return  of  a petition  presented  by 
Catherine  McCormick  to  have  the  insanity  of  Michael  Fraser - 
declared  and  a committee  appointed. 

This  issue  is  governed  by  sec.  7 of  the  Act:  “On  the  trial  of 
the  issue  the  inquiry  shall  be  confined  to  the  question  whether  or 
not  the  person  who  is  the  subject  of  the  inquiry  is  at  the  time 
of  the  inquiry  of  unsound  mind  and  incapable  of  managing  himself 
or  his  affairs”  (sub-sec.  5).  “On  the  trial  of  the  issue  the  alleged 
lunatic,  if  within  the  jurisdiction  of  the  Court,  shall  be  produced, 
and  shall  be  examined  at  such  time  and  in  such  manner,  either 
in  open  Court  or  privately  ...  as  the  presiding  Judge  may 
direct,”  unless  the  Court  dispenses  with  his  production  or  exam- 
ination (sub-sec.  4). 

The  issue  was  tried  before  Mr.  Justice  Britton,  who  found  in 
favour  of  Michael  Fraser’s  sanity. 

Upon  the  appeal  coming  before  us,  we  thought  that  at  the 
hearing  the  real  issue  before  the  Court  had  not  been  sufficiently 
kept  in  mind,  and  that  evidence  essential  to  the  determination 
of  the  sole  question  before  the  Court,  “Is  Michael  Fraser  of  un- 
sound mind  and  incapable  of  managing  himself  or  his  affairs?” 
had  not  been  given. 

Leaving  out  of  consideration,  for  the  present,  the  evidence  of 
the  experts,  the  case  made  at  the  trial  was  this:  Richard  Mc- 
Cormick and  his  sister  Catherine  McCormick  gave  evidence  of 
family  history  and  of  a number  of  incidents  more  or  less  remote, 
set  forth  at  length  in  the  judgment  of  Mr.  Justice  Britton. 

The  English  Act  has  a time-limit,  two  years,  beyond  which 
this  kind  of  evidence  may  not  go,  and  this  limit  indicates  a safe 
guide  in  practice.  I do  not,  in  any  way,  differ  from  the  view 
taken  by  the  learned  trial  Judge  as  to  the  result  of  these  specific 
matters;  and,  had  the  appeal  rested  on  them  alone — I am  not 
now  referring  to  the  marriage  to  Miss  Robertson  or  its  attendant 
circumstances — I would  not  have  thought  it  right  to  interfere. 
Apart  from  the  evidence  of  these  two  interested  witnesses,  there 
was  evidence  of : — 

1.  Richard  Hartley,  an  old  man  who  was  an  old  friend,  whose 
chief  complaint  was  a failure  on  Michael  Fraser’s  part  to  recognise 
him  on  occasions.  The  desired  recognition  seems  to  have  been 
in  some  way  associated  with  a proposal  to  have  a drink.  Mani- 
festly the  evidence  was  of  very  little  value. 
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2.  William  Smith,  one  of  the  men  employed  at  the  date  of 
the  marriage — discussed  later. 

3.  R.  J.  Brown,  employed  upon  the  premises  in  September, 
at  the  time  when  the  marriage  had  been  arranged  and  was  pre- 
vented. 

4.  H.  Craig,  manager  of  the  Standard  Bank.  His  evidence 
shewed  that  $6,000  was  standing  to  the  credit  of  John  Fraser’s 
estate  intact,  and  that  $4,445.73  to  the  credit  of  Michael  Fraser 
was,  on  the  14th  February,  1910,  transferred  to  Margaret  Fraser’s 
credit  by  a cheque  from  the  husband  to  the  wife.  He  also  verifies 
a notice  given  in  writing  on  the  day  of  the  marriage,  stopping 
cheques. 

The  defence,  apart  from  “ experts,”  called  a number  of  medical 
men  who  examined  Fraser,  who  were  not  to  give  any  opinion  but 
state  facts  only.  This  evidence  is  not  of  much  value,  and  the 
attempt  to  evade  the  statute  by  asking  a medical  man,  as  a fact, 
and  not  as  a matter  of  opinion,  the  mental  condition  of  the  patient, 
is  not  to  be  encouraged. 

2.  Thomas  Chew,  who  gives  an  account  of  a conversation  on 
two  recent  occasions,  and  his  opinion  that  Fraser  is  sane.  He 
also  explains  one  of  the  incidents  much  discussed  at  the  trial — 
girdling  some  trees  some  twelve  years  ago. 

3.  Weston  (husband  of  the  Mrs.  Weston  referred  to  later  on), 
called  to  testify  as  to  a conversation  a few  days  before  the  trial 
and  a transaction  five  years  earlier;  but  the  more  important 
evidence  was  elicited  on  cross-examination,  where  he  stated 
certain  matters  relating  to  the  proposed  marriage  in  September. 
It  was  at  the  house  of  this  witness  that  the  bride-to-be  made 
arrangements  with  her  friends  in  September,  as  he  said,  “to  try 
to  pull  off  the  wedding”  on  the  29th  or  30th. 

4.  H.  S.  Ruby,  issuer  of  marriage  licenses,  who  was  sent  to 
Fraser’s  house  in  September  to  issue  a license,  but  found  that 
Fraser  did  not  desire  his  services. 

5.  W.  J.  Thorburn,  school  teacher,  who  saw  Fraser  frequently 
and  always  found  him  bright  and  intelligent. 

From  this  it  will  be  seen  that  no  evidence  was  given  as  to  any 
business  actually  transacted  by  Fraser  since  his  marriage,  and  none 
of  those  from  whom  one  would  expect  the  most  satisfactory  state- 
ments as  to  his  capacity  were  called.  An  attempt  had  been  made 
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to  attack  his  capacity  to  manage  himself  and  his  affairs  upon  a 
number  of  minor  occurrences  of  years  gone  by,  many,  if  not  all  of 
them,  incidents  to  me  insignificant  or  easily  explained  by  the  fact 
that  Fraser  was  admittedly  much  addicted  to  liquor. 

Yet  sufficient  had  been  disclosed  of  the  circumstances  sur- 
rounding the  marriage  to  indicate  that,  at  the  time  of  his  marriage, 
he  was  not  considered,  either  by  his  wife  or  by  those  who  had 
theretofore  been  regarded  as  his  friends  and  advisers,  as  corny  os 
mentis.  (The  whole  story  is  related  later  on.)  And  we  deemed 
it  our  duty  either  to  direct  a new  trial  or  to  permit  further  evidence 
to  be  taken  before  us. 

The  evidence  which  we  thought  should  have  been  given  was: — 

1.  That  of  Dr.  McGill,  the  medical  man  who  had  attended 
Fraser  for  a long  time  prior  to  his  marriage,  and  who  had  also 
attended  the  deceased  brother  John. 

2.  That  of  Mr.  Finlayson,  who  for  many  years  had  been  Mr. 
Fraser’s  solicitor,  and  who  had  seen  him  almost  daily  from  the 
time  of  his  brother’s  death  till  the  marriage. 

3.  That  of  Robert  Irwin,  who  was  an  intimate  friend  of  many 
years  and  had  been  a business  confidant  of  both  brothers,  and 
was,  along  with  Michael,  executor  of  John’s  estate.  Against 
these  three  men  charges  were  freely  made  by  counsel  representing 
Mr.  Fraser  and  his  wife,  with,  so  far  as  we  could  see,  no  foundation 
in  the  evidence. 

4.  That  of  Mrs.  Fraser.  She  would,  we  thought,  be  able  to 
explain  how  Mr.  Fraser’s  affairs  had  actually  been  managed  after 
the  marriage,  and  also  be  able  to  explain  the  circumstances  sur- 
rounding the  marriage  itself. 

5.  The  bankers  having  custody  of  Fraser’s  funds,  so  that  we 
might  see  how  they  had  been  dealt  with. 

6.  Some  of  those  who  were  responsible  for  the  marriage,  so 
as  to  ascertain  if  Fraser  entered  into  the  married  state  with  any 
apparent  appreciation  of  what  he  was  doing. 

Had  the  litigation  been  between  the  McCormicks  and  Mr. 
Fraser,  they  would  have  had  the  right  to  present  the  case  as  they 
chose,  and  the  Court  would  have  been  bound  to  deal  with  the 
matter  as  best  it  could  upon  the  evidence  adduced.  But  the  in- 
quiry before  the  Court  was  not  a piece  of  litigation  between  adverse 
parties,  but  a solemn  inquiry  by  the  Court  for  the  purpose  of  ascer- 
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taining  if  the  old  man  is,  at  the  time  of  the  inquiry,  capable  of 
managing  his  affairs,  or  is,  as  suggested,  in  the  feebleness  of  his 
old  age,  the  victim  of  a designing  woman  and  her  family,  who  are 
attempting  to  deprive  him  of  his  property — her  marriage  being 
a mere  incident  to  the  larger  scheme. 

Upon  such  an  inquiry  the  Court  is  not  shut  up  to  the  evidence 
which  the  parties  choose  to  tender,  but  has  the  right  to  demand  the 
fullest  information.  The  suggestion  that  it  is  the  duty  of  the 
Court,  in  a case  of  this  kind,  to  grope  blindly  in  the  dark,  when 
light  may  be  had  for  the  asking,  belongs  to  the  days  of  long  ago 
and  meets  no  response  in  my  mind. 

We  felt  that  any  inquiry  could  be  better  conducted  before  us 
than  upon  a new  trial,  because  much  evidence  had  been  taken 
and  much  argument  had  been  heard,  and  this  would  be  thrown 
away  by  directing  a new  trial;  but  far  more  important  than  this 
was  the  question  of  delay. 

Counsel  representing  before  us  Mr.  Fraser  represented  the 
wife  in  other  litigation,  and  stated  before  us  that  they  were  acting 
on  instructions  from  the  wife  as  well  as  the  husband.  From  the 
inception  of  the  whole  matter  their  policy  has  been  delay,  and 
delay  is  obviously  to  the  advantage  of  the  wife,  if  the  charges 
made  against  her  are  well-founded.  No  new  trial  could  take  place 
till  the  fall  sittings,  even  if  no  appeal  was  had  from  our  order 
directing  a new  trial. 

Under  the  Lunacy  Act,  sec.  7,  sub-sec.  7,  it  is  expressly  pro- 
vided that  the  Court  hearing  an  appeal  under  the  Lunacy  Act 
shall  have  the  same  powers  as  upon  a motion  against  a judgment 
at  a trial.  Among  these  powers  is  that  given  by  Con.  Rule  498: 
“ In  all  appeals  . . . the  Court  . . appealed  to  shall  have 

. . . full  discretionary  powers  to  receive  further  evidence  upon 

questions  of  fact;  such  evidence  to  be  either  by  oral  examin- 
ation before  the  Court  appealed  to,  or  as  may  be  directed.” 

In  the  exercise  of  this  power  and  in  the  discharge  of  the  duty, 
which  we  felt  devolved  upon  us,  to  ascertain  the  facts  which 
appeared  to  us  to  be  important,  we  thought  it  proper  to  have 
further  evidence  taken.  The  appellant  at  once  accepted  this 
suggestion  and  expressed  the  desire  to  have  this  evidence  given, 
and,  if  any  formal  application  was  necessary,  asked  that  this 
evidence  might  be  taken.  Upon  this  direction  being  given,  we, 
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sitting  as  a Divisional  Court,  became  the  Court  before  which  the 
inquiry  was  being  conducted  touching  Fraser’s  capacity,  and  the 
question  now  is  Fraser’s  capacity  at  this  date. 

Originally  an  appeal,  the  hearing  was  reopened,  and  the  matter 
fell  to  be  dealt  with  by  us  upon  the  original  evidence  and  the  new 
evidence,  and  upon  this  we  are  called  upon  to  pronounce,  not  as 
upon  an  appeal,  but  as  in  the  first  instance — and  if,  in  the  result, 
we  differ  from  the  learned  trial  Judge,  we  are  not  reviewing  him 
but  are  arriving  at  a different  conclusion  upon  widely  different 
evidence. 

Upon  one  matter  I do  differ  from  the  trial  Judge.  He  says: 
“ Certain  persons  with  his  ( i.e.}  Richard  McCormick’s)  knowledge, 
if  not  at  the  instance  of  McCormick,  assumed  to  take  charge  of 
Michael,  and  their  chief  duty  appeared  to  be  to  prevent  Fraser 
thinking  of  Miss  Robertson  and  to  prevent  her  from  access  to 
Fraser.  It  is  a fair  inference  from  the  evidence  that*  to  do 
properly  what  they  thought  was  their  duty,  they  thought  it  was 
necessary  to  administer  intoxicating  liquor  freely  to  Fraser,  who 
was  very  fond  of  it.”  Except  the  statement  that  Fraser  was 
very  fond  of  intoxicating  liquor,  there  is  no  evidence  to  support 
this.  I think  the  learned  trial  Judge  referred  to  the  men  living 
in  the  house — Smith,  Johnston,  and  Brown.  Counsel  says  this 
refers  to  Dr.  McGill,  Mr.  Irwin,  Mr.  Finlayson,  Mrs.  Fraser  and 
her  father,  and  the  Rev.  Mr.  Hanna. 

If  intended  to  apply  to  any  of  these  gentlemen,  there  is  not 
in  the  evidence  at  the  original  hearing  or  before  us  anything  what- 
ever to  justify  this  statement.  All  these  men  were  most  anxious 
to  restrain  Fraser  from  over-indulgence  and  prevent  him,  so  far 
as  was  in  any  way  practicable,  from  continuing  the  frequent 
and  somewhat  prolonged  debauches  that  had  taken  place  in 
John’s  lifetime,  when  he  was  the  real  head  of  the  household. 

The  facts  leading  up  to  the  marriage,  as  detailed  in  the  evi- 
dence before  us,  are  as  follows.  Miss  Robertson  was  employed  as 
a clerk  in  the  office  of  the  “Dundas  Banner,”  of  which  paper  her 
father,  the  Rev.  William  Robertson,  a Presbyterian  minister,  for 
many  years  without  a charge,  was  the  editor.  She  was  on  a visit 
to  Mrs.  Weston  at  Midland,  who  was  an  intimate  friend  of  hers, 
staying  in  the  house  of  one  Cameron,  a tenant  of  Weston’s  and 
relative  of  Miss  Robertson,  both  the  Cameron  and  the  Weston 
house  being  across  the  road  from  the  Fraser  residence. 
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On  the  31st  August  both  John  and  Michael  Fraser  were 
seriously  ill.  It  was  anticipated  that  Michael  was  then  upon  his 
death-bed.  On  that  day  John  died.  Before  his  funeral  Michael 
had  recovered  consciousness,  but  was  for  ten  days  or  more  in  an 
exceedingly  precarious  physical  condition.  Miss  Robertson  had 
not  up  to  this  time  met  him,  but  about  this  time  she  began  to 
take  an  active  interest  in  the  old  gentleman. 

By  John’s  death  Michael  Fraser  had  succeeded  to  his  estate, 
and  he  had  now  become  worth  about  $80,000.  Mrs.  Weston  had 
been  a regular  visitor  at  the  Fraser  establishment,  and  she  it  was 
who  introduced  her  cousin  to  the  old  man.  The  exact  date  of 
the  introduction  is  by  no  means  clear.  It  was  probably  about 
the  7th  or  8th  September. 

On  the  8th  September  Mrs.  Weston,  who  had  mortgaged  her 
house  to  the  late  John  Fraser  for  $2,500,  procured  Michael  Fraser 
to  write  out  an  order  to  Finlayson  for  a release  of  this  mortgage. 
This  order  is  entirely  in  Fraser’s  handwriting,  and  is  as  follows: 
“September  8th,  1909,  William  Finlayson,  Esq.  I wish  you  to 
make  out  a release  re  Weston  mortgage.  Michael  Fraser.” 
This  Mrs.  Weston  took  to  Finlayson,  the  solicitor,  and  he  went  to 
Fraser  for  the  purpose  of  ascertaining  whether  it  was  his  intention 
that  this  mortgage  should  be  discharged,  and  for  the  purpose  of 
explaining  that  no  discharge  could  then  be  given,  owing  to  the 
fact  that  probate  had  not  yet  been  obtained  to  John’s  will.  Fraser 
entirely  repudiated  this  and  denied  any  intention  to  discharge  the 
mortgage.  Finlayson  refused  to  surrender  the  order  to  Mrs. 
Weston.  She  said  it  was  immaterial,  as  she  had  obtained  a dupli- 
cate of  it. 

Miss  Robertson,  from  this  time  on,  appears  to  have  conducted 
the  courtship  with  some  energy,  as  she  visited  the  apparently 
moribund  old  gentleman  at  his  residence  several  times;  and,  at 
a date  which  she  fixes  as  ten  days  before  the  30th  September,  he 
had  proposed  marriage  to  her,  and  she  had  accepted  him.  She 
also  states  that,  some  three  or  four  days  before  this,  he  had  told 
her  that  he  intended  proposing  marriage  and  asked  her  to  consider 
the  suggestion.  This  would  leave  about  a week  for  the  whole 
period  of  courtship. 

In  the  meantime  the  attentions  of  Miss  Robertson  were 
creating  considerable  anxiety  in  the  minds  of  those  having  more 
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immediate  care  of  the  old  gentleman.  These  were  Finlayson,  his 
solicitor,  Dr.  McGill,  his  medical  attendant,  and  Irwin,  an  intimate 
friend  and  adviser,  and  co-executor  with  Michael  of  John’s  estate. 

Fraser  had  developed  what  is  called  by  one  of  the  medical  men 
“an  indication  of  senile  deterioration,  the  sexual  perversion  of 
senility,”  and  was,  consequently,  ready  to  propose  marriage  to 
any  woman  upon  the  least  provocation  and  even  without  provoca- 
tion. He  had  by  no  means  lost  all  his  intelligence,  and  when  the 
woman  was  absent  he  repented  him  of  his  rashness.  He  feared 
that  he  had  gone  too  far  with  Miss  Robertson,  and  that  he  might 
have  rendered  himself  liable  to  an  action  for  breach  of  promise. 
The  persistency  of  her  attentions  appears  to  have  alarmed  him, 
and  he  consulted  his  solicitor.  The  solicitor  told  him  he  need  not 
worry,  that  no  jury  would  award  damages,  and  he  could  rest  easy. 
On  the  27th  September  Fraser  consulted  his  solicitor  as  to  how  he 
could  be  protected  against  the  visits  of  Miss  Robertson,  and  on 
the  succeeding  day  he  signed  the  following  memorandum:  “Mid- 
land, September  28th,  1909.  Mr.  Robert  Irwin.  You  will  please 
take  such  steps  by  the  employment  of  constables  or  otherwise  as 
may  be  necessary  to  protect  my  house  and  grounds  from  trespass 
by  one  Robertson  or  others.  Michael  Fraser.”  The  “one 
Robertson”  was  Miss  Robertson,  the  present  Mrs.  Fraser. 

Johnson,  the  man  employed  at  the  house,  was  instructed  not 
to  allow  her  to  enter  it,  and  the  gate  from  the  road  was  nailed  up 
so  as  to  prevent,  if  possible,  any  entrance  to  the  grounds. 

Miss  Robertson,  who  had  advised  her  father  of  her  intended 
marriage,  telephoned  him  to  come  earlier  with  a view  of  having 
the  marriage  take  place  on  the  29th,  and  upon  her  father  arriving 
early  in  the  morning  of  that  day,  shortly  after  7 o’clock,  although 
Fraser  did  not  rise  until  a much  later  hour,  she  and  her  father 
went  to  the  premises,  the  father  secured  an  entrance  to  the  cellar 
through  an  outside  door,  unknown  to  the  inmates,  and  she  was 
admitted  to  the  house  proper  by  Johnson,  and  allowed  to  see 
Fraser,  who  was  still  asleep.  Smith,  who  had  been  employed  by 
Irwin  under  his  instructions,  finding  the  Rev.  Mr.  Robertson  in 
the  cellar,  put  him  out,  and  Johnson  contemporaneously  ejected 
Miss  Robertson  from  the  house.  After  remaining  in  the  neigh- 
bourhood for  some  time  and  after  several  ineffectual  attempts  to 
obtain  admission,  she  and  her  father  left  Midland. 
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The  next  episode  was  the  sending  of  a typewritten  letter  by 
registered  mail  to  Mr.  Fraser.  This  was  sent  on  the  25th  October, 
from  Dundas,  and  was  apparently  intended  as  a foundation  for 
an  action  for  breach  of  promise.  It  is  a protest  against  her  ex- 
clusion from  the  house,  and  a statement  of  her  faithfulness  and 
readiness  to  carry  out  the  marriage.  Upon  this  being  received, 
Fraser  sent  again  for  his  solicitor,  and  was  assured  that  he  need 
not  fear  any  action;  and,  on  the  solicitor's  advice,  the  letter  was 
ignored.  Fraser,  at  this  time,  had  some  difficulty  in  recalling  the 
lady  to  his  memory,  and  spoke  of  her  contemptuously  as  “the 
huzzy." 

Matters  remained  in  this  position  until  the  13th  January. 
Shortly  prior  to  that  date,  Miss  Robertson  decided  upon  vigorous 
measures.  After  consultation  with  some  friends,  a party  was 
organised  consisting  of  a number  of  strong  men,  three  of  them 
ex-constables,  her  brother,  her  married  sister,  her  father,  and 
herself.  This  party,  nine  in  all,  went  to  Penetanguishene,  regis- 
tered under  assumed  names,  and,  armed  with  a burglar's  “jimmy" 
and  handcuffs,  drove  over  to  Fraser's  house  early  in  the  morning, 
arriving  there  long  before  Fraser's  usual  hour  for  rising.  An 
entrance  having  been  effected  to  the  house,  Smith  and  Johnson, 
the  two  men  in  charge,  were  overpowered,  and,  on  threat  of  being 
handcuffed,  were  removed  to  an  upper  room.  The  old  gentleman 
was  aroused  from  bed,  and,  without  an  opportunity  to  complete 
his  toilet  or  without  any  breakfast,  was  married  to  Miss  Robert- 
son, the  ceremony  being  performed  by  the  father.  Notwith- 
standing the  evidence  of  some  of  the  witnesses,  there  can  be  no 
doubt  that  the  old  gentleman  had  no  intelligent  apprehension 
of  what  was  going  on.  He  probably  had  entirely  forgotten  the 
young  woman,  and  would  have  as  readily  married  any  woman  who 
had  presented  herself  for  that  purpose.  He  evinced  no  surprise 
upon  the  breaking  into  his  house  by  these  men,  and  did  not  seek 
the  assistance  or  advice  of  any  of  his  former  friends.  From  this 
day  on,  they  have  been  entirely  excluded,  and  Mr.  Fraser  has 
been  in  entire  charge  of  his  wife,  her  father,*  and  a lawyer  and 
doctor  selected  by  her.  For  a time  some  of  her  assistants  remained 
to  assist  in  retaining  possession.  Grimshaw  witnessed  a document 
on  the  14th  February. 

Immediately  after  the  marriage  ceremony,  the  wife,  of  her  own 
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notion,  telephoned  the  three  banks  where  Fraser  kept  his  accounts, 
to  stop  payment  of  cheques;  and,  later  on  in  the  same  day,  her 
father  took  to  the  banks  instructions  countermanding  payment  of 
any  outstanding  cheques,  which  instructions  she  and  her  sister 
,had  prepared  and  Fraser  signed. 

Almost  immediately  thereafter,  an  injunction  was  obtained 
restraining  the  banks  from  paying  any  moneys  pending  an  inquiry 
as  to  Fraser’s  sanity.  This  was  dissolved  on  the  14th  February, 
and  on  the  same  day  Mrs.  Fraser  obtained  cheques  transferring 
the  balances  in  the  different  banks  to  her.  From  the  Bank  of 
British  North  America,  $2,536.45,  the  full  balance,  was  drawn 
from  Michael  Fraser’s  account  and  placed  to  the  credit  of  Mrs. 
Fraser;  from  the  Standard  Bank,  $4,345.73,  with  interest,  amount- 
ing in  all  to  $4,394.33,  was,  by  a cheque  in  favour  of  Margaret 
Fraser,  transferred  to  her  credit,  and  $2,998.41  was,  by  a cheque 
in  favour  of  Margaret  Fraser,  transferred  to  her  credit  in  the  Bank 
of  Hamilton. 

Shortly  after  this,  some  debentures  amounting  to  about  nine 
or  ten  thousand  dollars  were  transferred  to  Mrs.  Fraser,  upon  the 
order  of  her  husband,  and  conveyances  absolute  in  form  were  made 
to  her  of  the  residence  and  of  the  farm. 

Apart  from  Fraser’s  interest  in  the  John  Fraser  estate,  which 
had  not  yet  been  transferred  to  him,  and  which  Mrs.  Fraser 
thought  could  not,  for  that  reason,  yet  be  dealt  with  by  him, 
Fraser  had  thus  transferred  to  his  wife  all  his  known  assets;  as 
she  says,  “I  have  it  all.”  No  provision  was  made  in  connection 
with  any  of  these  transfers  for  Fraser’s  protection  in  case  his  wife 
predeceased  him.  In  giving  her  evidence,  Mrs.  Fraser  stated 
that  these  transfers  were  absolute,  and  that  she  owned  the  property. 
Upon  the  argument  Mr.  King  said,  in  her  presence,  that  he  was 
authorised  to  state  that  she  held  the  land  in  trust  for  her  husband. 

The  question  of  the  validity  of  the  marriage  and  the  question 
of  the  validity  of  these  transfers  are  not  before  us  for  consideration. 
Mrs.  Fraser  is  not  a party  to  this  application.  In  a properly 
constituted  action,  one  of  these  questions  and  possible  both  may 
yet  have  to  be  determined.  Our  only  concern  with  these  matters 
is  to  ascertain  whether  they  indicate  a fitness  on  Fraser’s  part 
to  control  himself  and  his  affairs.  There  is  nothing  to  prevent 
a man  of  eighty  marrying  a woman  of  thirty  if  he  has  mental 
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capacity  to  know  what  he  is  doing;  and  there  is  nothing  to  prevent 
a man  of  eighty,  so  long  as  he  has  mental  capacity  duly  to  appre- 
ciate his  acts,  from  conveying  to  his  wife,  or  to  a woman  who 
is  not  his  wife,  all  the  property  which  he  possesses;  but,  when 
one  finds  a transaction  of  this  kind,  it  is  upon  its  face  improvident, 
and  invites  scrutiny. 

Upon  the  medical  evidence  we  were  afforded  very  little  assis- 
tance, because  the  medical  men  did  not  know  the  facts  which  it 
appears  to  us  to  be  important  to  have  in  mind  when  endeavouring 
to  ascertain  the  capacity  to  deal  with  property;  and,  in  order  that 
we  might  ascertain  what  Fraser’s  real  attitude  toward  these 
matters  was,  we  thought  it  our  duty  ourselves  to  interview  him, 
and  ascertain  what  he  had  to  say  with  regard  to  the  transfers 
made  and  the  reason  for  making  them. 

In  ordinary  circumstances,  we  would  have  ordered  Fraser  to 
attend  before  the  Court.  That  is  the  course  contemplated  by 
the  statute;  but,  being  assured  by  medical  evidence  that  he  was 
unable  to  travel,  and  his  counsel  expressing  the  strongest  desire 
to  have  the  interview  take  place  amid  his  familiar  surroundings, 
we  thought  it  our  duty  to  go  to  Midland  and  see  him  there.  We 
accordingly  attended  at  his  house  and  conversed  with  him  at 
considerable  length  with  reference  to  what  had  taken  place. 

The  old  gentleman  is  by  no  means  devoid  of  intelligence. 
His  recollection  of  remote  events  is  good,  but  he  seems,  through 
the  progress  of  natural  decay,  to  have  entirely  lost  all  ability  to 
deal  with  his  property.  His  memory  as  to  recent  events  is  entirely 
gone;  and  it  is  plain  that  he  can  readily  be  induced  to  execute  a 
document  without  really  comprehending  his  act.  We  shewed  him 
a number  of  documents  executed  by  him,  and  of  the  genuineness 
of  which  there  can  be  no  question.  Each  and  all  of  these  he  re- 
pudiated as  forgeries.  We  told  him  of  the  transfers  he  had  made 
of  the  property  and  money  to  his  wife.  He  denied  making  all 
these  transfers;  and,  what  is  far  more  important,  he  denied  it  in 
a way  that  convinced  us  of  the  earnestness  and  sincerity  of  his 
statement  that  he  never  had  any  intention  to  part  with  any  of 
his  property.  His  own  words  were,  “I  will  keep  my  clutches  upon 
it  until  I die.”  When  told  that  the  money  was  gone  from  the 
banks,  he  spoke  with  warmth  for  a few  moments  and  then  imme- 
diately subsided  into  a condition  of  placidity,  stating  that  he  was 
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not  now  much  concerned  about  these  matters.  These  statements 
applied  not  only  to  the  transfers  to  the  wife,  which  we  have  men- 
tioned, but  applied  also  to  other  dealings  with  reference  to  his 
property. 

On  the  28th  September,  he  gave  to  his  solicitor,  Finlayson,  two 
cheques,  one  for  $1,000  and  one  for  $3,000,  the  former  as  a gift 
to  Mrs.  Catherine  McCormick,  the  latter  a gift  to  Richard  Mc- 
Cormick. These  were  given,  according  to  Mr.  Finlayson’s 
evidence,  in  satisfaction  of  claims  which  the  McCormicks  had  in 
connection  with  John’s  estate.  The  claims  were  not  supposed 
to  have  a foundation  in  law,  but  to  have  constituted  some  moral 
obligation.  We  are  not  concerned  whether  these  gifts  can  stand, 
but  the  importance  of  the  transaction  is  an  absolute  denial  of  the 
signature  to  the  cheques,  and  the  strongest  possible  statement  by 
Fraser  that  he  never  had  any  intention  to  make  any  such  gifts. 

Finlayson,  his  solicitor,  visited  him,  as  we  have  said,  daily  for 
a considerable  period  of  time;  yet  Fraser  now  says  that  he  had 
heard  of  the  man  but  was  not  acquainted  with  him. 

Similarly  McGill,  his  doctor,  is  forgotten.  He  recollects  him 
now,  not  as  a physician  who  visited  him  daily,  but  as  a doctor 
who  had  called  upon  his  brother  once  or  twice  in  his  illness.  The 
transactions  in  connection  with  some  land  and  in  connection  with 
a cheque  for  $1,000  on  account  of  a claim  for  services  are  abso- 
lutely forgotten. 

Mrs.  Fraser,  in  her  evidence,  explains  the  signature  to  these 
documents,  including  the  instructions  to  Irwin  on  the  28th  Sep- 
tember, by  the  statement  that  they  must  have  been  obtained  from 
Fraser  while  he  was  intoxicated.  She  did  not  explain  how  Fraser 
came  to  sign  the  various  documents  in  which  she  is  interested  or 
the  memorandum  relative  to  the  Weston  mortgage. 

As  already  said,  it  is  not  our  concern  at  present  whether  any  or 
all  of  these  transactions  can  stand,  or  whether  the  four  wills,  or  any 
of  them,  executed  by  Fraser,  which  he  now  repudiates,  can  stand. 
These  matters  may  have  to  be  investigated  elsewhere.  The  one 
thing  that  is  certain  is  that  Fraser  is  utterly  unfit  to  have  the 
management  of  his  own  affairs,  and  that  some  independent  person 
should  be  appointed  to  take  charge  of  them. 

Fraser  is  the  sole  beneficiary  of  John’s  estate.  That  has  been 
allowed  to  lie  dormant  ever  since  John’s  death.  Fraser  says  at 
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one  time  that  he  will  not  intermeddle  with  it,  because  he  will  not 
pry  into  his  brother’s  affairs;  the  next  minute  he  says,  “I  suppose 
he  may  have  left  executors,”  forgetting  the  fact,  which  in  the 
next  moment  he  recalls,  that  he  himself  is  an  executor.  There  is 
an  estate  of  $40,000,  which  ought  to  be  taken  care  of.  The  man 
whose  duty  it  is  to  do  so,  and  who  is  solely  interested  in  it,  does 
nothing  and  seems  to  care  nothing  about  it.  This  again  indicates 
the  imperative  necessity  for  action  on  the  part  of  the  Court. 

What  then  of  the  medical  evidence?  I have  found  it  of  very 
little  value,  because  the  medical  men  have  quite  failed  to  approach 
the  inquiry  from  the  proper  standpoint.  In  the  early  part  of  this 
judgment  I have  endeavoured  to  shew  that  this  inquiry  is  solely 
as  to  the  “ ability  to  care  for  himself  and  his  property.”  This  can 
best  be  gauged  by  ascertaining  whether  the  things  actually  done 
are  in  accordance  with  the  real  intentions  of  the  man,  and  whether 
the  things  done  are  in  themselves  reasonable.  None  of  the  doctors 
adopted  this  course.  Nor  did  any  of  them  attempt  to  ascertain 
whether  any  of  the  facts  stated  by  Fraser  were  accurately  stated. 
This  may  be  illustrated  by  the  statement  given  to  Dr.  Caven  as 
to  his  marriage:  “I  saw  the  little  girl,  loved  her,  proposed  to  her, 
she  accepted,  and  there  is  the  whole  thing  ...  I saw  her 
just  eight  or  ten  days  previous  to  the  marriage  on  January  13th, 
1910.  I believe  I saw  her  in  the  summer,  but  cannot  call  it  to 
mind.”  If  this  account  of  the  marriage  had  been  true,  one  would 
certainly  not  find  in  it  anything  upon  which  insanity  could  be 
suspected;  but  the  trouble  is  that  the  statement  is  so  widely 
different  from  the  truth. 

More  pointedly  indicating  the  defect  in  the  medical  evidence  is 
the  examination  by  Dr.  Cameron.  He  examined  the  man  from 
the  physical  standpoint,  and  as  to  his  early  recollections,  and  as  to 
current  politics,  but  when  asked  “as  to  the  capacity  to  manage  his 
affairs,”  the  off-hand  answer  was — “I  don’t  know  what  his  affairs 
are.” 

Dr.  Clark,  after  a long  statement  as  to  the  physical  condition, 
has  the  question  put  to  him,  “What  conclusion  did  you  come  to 
with  regard  to  his  capacity  to  manage  himself  or  his  affairs?” 
He  answers,  very  significantly,  “I  think  he  is  quite  capable  of 
advising  any  one  in  the  way  which  his  affairs  should  be  directed.” 
I do  not  think  this  is  the  proper  way  to  put  the  question.  Whether 
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Fraser  is  competent  to  manage  his  own  affairs  is  the  very  issue 
which  the  Court  has  to  determine,  and  the  opinion  of  the  Court 
is  to  be  based  upon  the  facts  placed  before  it,  and  the  Court  is 
not  to  be  asked  to  surrender  its  function  to  the  witness  and  to  be 
asked  to  adopt  as  its  judgment  the  opinions  of  a witness;  but  the 
important  matter  here  is  that  the  witness,  obviously  most  anxious 
to  aid  the  defence,  declines  to  assert  that,  in  his  opinion,  the  man 
has  the  capacity  to  manage  his  own  affairs,  and  will  go  no  further 
than  to  say,  “He  is  capable  of  advising  any  one  in  the  way  which 
his  affairs  should  be  directed”— which  is  not  what  is  required. 

That  this  is  not  a slip  but  a considered  evasion  of  the  real  issue 
is  made  plain  by  the  cross-examination.  When  he  is  asked,  “Did 
he  say  anything  which  shewed  and  demonstrated  to  you  that  he 
was  capable  of  attending  to  his  $80,000  business?”  his  answer  is: 
“What  I said  was  that  I thought  that  he  was  quite  competent  to 
give  advice  with  regard  to  the  care  of  that.  I would  not  expect 
a man  of  that  age  to” — the  answer  ends  there. 

The  other  expert,  Dr.  Beemer,  when  asked  the  same  question, 
answered,  “He  is  quite  capable;”  but  he  had  been  cross-examined 
upon  an  affidavit  made  at  an  earlier  stage,  and  upon  cross-examina- 
tion upon  this  statement  this  occurred: — 

“Q.  At  question  264  you  were  asked  ‘You  cannot  speak  at  all 
as  to  his  capacity  for  managing  his  affairs?  ’ and  your  answer  was, 
‘No.’  Was  that  answer  correct?  A.  In  the  sense  of  personal 
attention. 

“Q.  You  give  the  answer  ‘No’  then?  A.  Yes.” 

After  some  discussion  as  to  the  meaning  of  this  and  of  the  former 
answer  the  whole  passage  is  dead. 

“Q.  261.  Did  you  ask  him  how  much  land  he  owned?  A.  No. 

“Q.  How  much  money  he  h^d  in  the  bank?  A.  No. 

“Q.  How  he  managed  his  business  affairs?  A.  No. 

“Q.  You  cannot  speak  at  all  as  to  his  capacity  for  managing 
his  affairs?  A.  No.” 

This  cross-examination  took  place  after  the  examination  of 
Fraser,  upon  which  he  gave  his  opinion  in  chief,  and  he  had  pre- 
cisely the  same  opportunity  of  forming  an  opinion  then  as  at  the 
trial. 

The  witnesses  for  the  attack  on  the  man’s  sanity  were  Dr. 
Ryan,  Dr.  A.  J.  Johnston,  and  Dr.  Cotton. 
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Dr.  Ryan  examined  Fraser,  and  to  him  Fraser  said,  first,  that 
he  was  not  married,  and  then,  “I  think  I am  married/’  and  then 
“They  tell  me  I am  married.”  He  could  not  give  his  wife’s  name, 
nor  who  married  him.  Said  he  thought  it  was  a man  named 
Matheson,  who  lived  in  Midland.  Asked  if  he  had  money,  said 
he  might  have  a couple  of  hundred  dollars.  Then  he  said:  “Some 
money  in  the  bank.  John  had  put  in  about  $400.”  He  could 
not  look  after  his  affairs,  had  no  will-power,  and  no  power  of  re- 
sistance to  suggestions  that  may  be ‘made. 

Dr.  Johnston.  This  witness  gave  a similar  account  of  the 
questions  and  answers  as  to  marriage,  and  Fraser’s  uncertainty 
as  to  the  fact.  Fraser  finally  said  he  “might  have  been  married 
once,  a mile  and  a half  up  the  Penetang  road.” 

Upon  the  question  of  business  capacity,  he  said  he  had  some 
farms  in  Tiny,  and  some  $300  or  $400 — enough  to  pay  his  way. 
He  worked  the  farm  on  shares.  There  was  some  kind  of  co- 
operation— he  would  do  a day’s  work  for  other  farmers,  and  they 
for  him.  His  work  was  cutting  wood  and  splitting  rails.  “He 
does  not  know  anything  about  his  own  affairs  at  all,  nothing 
whatever.”  He  “does  not  know  he  has  any  affairs  to  manage.” 
There  is  a good  deal  more  said  going  to  shew  defective  memory 
and  understanding.  As  to  the  coming  trial,  his  answer  was,  “I 
know  nothing  about  these  matters.”  He  denied  having  retained 
either  lawyers  or  doctors. 

Dr.  Cotton,  examined  at  the  same  time  as  Dr.  Johnston,  and 
speaking  generally,  confirmed  his  evidence. 

Dr.  Bruce  Smith  had  examined  Fraser,  on  behalf  of  the  defence, 
and  was  not  examined  at  the  hearing — it  was  said  because  only 
three  experts  could  be  called. 

We  thought  it  would  be  of  assistance  to  hear  his  views,  and 
asked  him  to  attend.  He  asked  to  be  allowed  to  hear  the  evidence, 
shewing  the  facts  as  to  Fraser’s  conduct  during  the  last  year, 
before  giving  his  opinion,  and  was  then  examined. 

He  first  examined  Fraser  on  the  13th  June,  when  Drs.  Ryan 
and  Johnston  were  present,  and  his  opinion  then  was  that  he  was 
not  in  a sane,  sound  mental  condition,  and  he  did  not  disagree 
with  the  opinions  of  Drs.  Johnston  and  Ryan,  that  there  was 
then  marked  evidence  of  senile  deterioration.  This  view  he 
confirmed,  after  having  heard  the  evidence,  and  said  that  the 
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man  was  incapable  of  taking  care  of  himself  and  his  affairs,  and 
it  would  have  been  much  better  if  a committee  had  been  appointed 
long  ago.  “ There  is  no  doubt  whatever  that  the  examination  of 
the  13th  June  revealed  the  fact  that  this  man  had  fixed  hallucina- 
tions and  illusions,  and  that  there  was  senile  deterioration.” 
“His  sexual  perversion  is  the  perversion  of  senility,  an  indication 
of  senile  deterioration,  a mere  symptom  of  his  general  incapacity.” 

Dr.  Caven,  at  our  request,  examined  Fraser,  primarily  to  ascer- 
tain physical  condition,  and  to  enable  us  to  determine  whether 
we  could  order  his  attendance  before  us.  His  report  is  in  writing. 
As  to  his  mental  condition,  he  says:  “I  have  thoroughly  tested 
him,  especially  along  the  lines  suggested  by  the  Court,  and,  in 
my  opinion,  he  is  sane  and  in  his  right  mind.  I have  come  to 
this  conclusion  from  his  answers  to  the  following  questions.” 
The  reasons  being  thus  given,  save  for  the  advantage  of  professional 
skill,  we  are  as  well  able  to  judge  as  to  the  man’s  sanity  as  Dr. 
Caven. 

The  questions  and  answers  are  as  follows: — 

“What  is  your  full  name?  Michael  McDonald  Fraser. 

“Where  were  you  born?  County  of  Kerry,  South  of  Ireland, 
on  the  Island  Valentia,  where  the  cable  lands. 

“Where  do  you  live?  Midland. 

“What  is  your  age?  Over  fourscore. 

“In  what  year  were  you  born?  1828. 

“What  year  is  this?  Not  sure,  for  memory  is  forgetful. 

“What  month  is  this?  April. 

“What  day  of  the  month  is  this?  April  6th,  I think,  though 
I am  not  quite  sure. 

“What  day  of  the  week  is  this?  Friday. 

“Do  you  understand  what  you  read?  Just  as  well  as  ever, 
though  lately  I have  gotten  lazy,  but  no  wonder  in  a fellow  over 
fourscore  years.  You  know  David  was  dead  before  that  age. 

“Can  you  do  things  as  well  as  you  could?  Work  as  well  as 
ever,  but  have  not  the  inclination.” 

“Do  you  sleep  well?  Excellent. 

“Do  you  sleep  during  the  day?  Very  little.  I always  disliked 
daylight  sleeping,  night  is  the  time  for  sleep.” 

Then  follow  some  questions  relating  to  the  matters  relied  on 
by  counsel  for  the  plaintiff,  and  which  are  the  same  as  these  dis- 
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cussed  by  Mr.  Justice  Britton.  The  answers  as  to  these,  speaking 
generally,  is  a denial.  Then  follows:  “ In  regard  to  the  marriage, 
in  asking  him  the  circumstances  connected  with  his  engagement 
and  marriage,  his  answer  was:  ‘I  saw  the  little  girl,  loved  her, 
proposed  to  her,  she  accepted,  and  this  is  the  whole  thing.  She 
has  been  a capable  little  helpmate.  She  has  been  in  Toronto 
about  ten  days.  I saw  her  first  eight  or  ten  days  previous  to  the 
marriage  on  January  13th,  1910.  I believe  I saw  her  in  the  sum- 
mer, but  cannot  call  it  to  mind/ 

“Where  was  the  license  bought?  I really  do  not  remember 
about  the  license,  but  suppose  her  father  did. 

“Where  was  the  ring  obtained?  I suppose  I bought  the  ring 
in  a jewellery  store.  I do  not  remember  where,  but  I remember 
putting  it  on  the  bride’s  finger.” 

We  must  deal  with  the  matter,  not  merely  upon  these  answers, 
but  also  upon  the  statements  of  the  man  himself  to  us.  Dr.  Caven 
had  no  knowledge  of  the  transactions  with  the  property  disclosed 
on  the  evidence,  or  of  the  circumstances  relating  to  the  marriage. 
On  examination  before  us,  he  stated  as  follows: — 

“Q.  So  that  you  can  understand  the  man  that  you  saw  yester- 
day, and  that  exhibited  the  condition  you  found,  might  on  another 
occasion,  early  in  the  morning  when  roused  up  out  of  his  bed,  be 
capable  of  assenting  to  an  act  by  reason  of  his  absence  of  power, 
of  volition  simply,  such  as  a foolish  marriage,  such  as  this  appears 
to  be?  A.  Yes. 

“Teetzel,  J.:  Then  if  you  follow  that,  doctor,  by  his  giving 
up  all  property  that  was  under  his  control,  in  a very  short  time, 
to  this  woman,  who  had  been  a comparative  stranger  to  him,  all 
his  money,  all  his  debentures  and  real  estate,  including  his  home, 
without  any  condition  to  protect  him  in  case  she  should  pre- 
decease him  or  any  other  rational  provision,  what  would  you  say 
to  that  being  reconcilable  with  the  condition  of  a normal  old  being, 
reconcilable  with  the  condition  of  a normal  old  man?  A.  Well, 
I questioned  him  in  regard  to  his  wife,  perhaps  with  some  of  these 
points  in  view,  and  he  expressed  such  confidence  in  her  and  the 
way  she  had  taken  care  of  him,  that  I could  think  he  might  on 
those  grounds  do  so. 

“Q.  She  had  not  taken  care  of  him  before,  a few  days,  not 
more  than  a month  at  any  rate,  before  all  this  money  was  checked 
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over,  and  would  have  been  done  before  but  for  the  injunction 
probably;  within  a month  she  had  a cheque  for  all  his  money? 
A.  It  was  from  what  he  stated  yesterday  that  I gave  my  opinion. 
I did  not  know  when  this  was  done,  or  in  fact  that  it  had  been 
done. 

“Q.  If  all  that  is  done,  is  it  reconcilable,  under  all  the  other 
circumstances,  with  the  conduct  of  a rational,  normal  old  man? 
A.  I would  think  so,  my  Lord,  seeing  the  affection  with  which 
he  talks  of  his  wife  now.  But  I am  not  an  alienist  at  all.” 

“Mr.  Macdonell:  Doctor,  what  test  did  you  subject  him  to, 
to  gain  some  information  as  to  his  capacity  for  managing  his 
business  affairs?  A.  I did  not  make  any  test  about  that  especially. 

“Q.  Were  you  impressed  that  he  is  said  to  have  an  estate  of 
about  $80,000?  A.  I had  not  that  information. 

“Q.  You  did  know  that?  A.  No. 

“Q.  In  fact,  you  are  not  prepared  to  say  what  his  capacity 
from  a business  standpoint  to  manage  $80,000  would  be?  A. 
Further  than  that,  I say  that  the  fact  of  his  stating  that  he  did 
not  read  as  much  as  he  used  to,  he  used  to  be  a great  reader,  he 
told  me,  and  now  that  he  is  getting  lazy,  lazy  mentally,  as  any 
man  of  his  years  would,  and  therefore  I would  think  a man  in  that 
condition  ought  not  to  manage  his  own  affairs. 

“Q.  If  evidence  was  submitted  to  you  that  this  man  had  some 
$40,000,  and  that  he  had  deeded  it  away  to  a woman  he  had  not 
known  five  months,  and  that  he  was  married  under  very  peculiar 
circumstances,  and  that  without  any  difficulty  he  had  evidently 
signed  any  document  that  had  been  submitted  to  him;  from  the 
tests  that  you  subjected  him  to,  would  you  be  in  a position  to  say 
that  that  man  would  be  capable  of  managing  his  affairs?  A.  No; 
I said  from  my  observations  that  I thought  he  would  not  be; 
as  he  says,  he  is  getting  lazy  mentally. 

“Q.  In  other  words,  you  think  that  man  would  not  do  that — 
the  man  you  saw  yesterday  would  not  do  that?  A.  In  the  con- 
dition he  was  in  yesterday,  no,  I hardly  think  he  would.” 

From  all  the  medical  evidence,  it  is,  I think,  quite  clear  that 
practically  all  the  doctors  who  have  in  any  way  faced  the  real 
issue,  the  capacity  to  manage  his  own  affairs,  agree  that  Fraser 
has  no  such  ability. 

It  is,  I think,  necessary  to  quote  from  Fraser’s  examination, 
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to  make  his  mental  condition  plain.  In  doing  so,  I omit  the 
profane  and  abusive  language  used  with  very  great  force  and 
freedom,  merely  pausing  to  note  that  Dr.  Cameron  remarks: 
“His  words  were  excellent.  His  speech  was  much  superior  to 
what  one  would  expect  to  find  in  a man  of  his  situation  in  life.” 
Standards  differ;  and,  perhaps,  the  language  used  was  different 
on  that  occasion. 

With  reference  to  the  money  in  the  banks,  about  $10,000, 
which  was  given  the  wife  on  the  14th  February,  he  was  asked: — 

“Q.  It  is  said,  you  have  given  it  to  your  wife,  is  that  true? 
A.  No  (laughs).  Who  could  say  that  at  all?  She  has  not  got 
a dollar  from  me  yet,  the  poor  creature,  but  I told  her,  I made 
hints  to  her,  you  know,  that  in  case  I drop  off,  it  would  all  be  hers. 
That  is  all,  probably,  that  is  how  that  has  come  out.  I have 
never  given  the  poor  little  woman — I offered  her  twenty  dollars, 
on  a couple  of  occasions,  but  she  declined  taking  it. 

“Q.  Here  is  a cheque  to  Margaret  Fraser  for  $2,998.41? 
A.  Margaret  Fraser?  Who  is  she? 

“Q.  That  is  for  you  to  say.  A.  Margaret  Fraser?  I believe 
I married,  but  I don’t  know  whether  that  is  her  name  or  not. 

“Q.  Supposing  you  are  married,  and  supposing  that  is  the 
name  of  your  wife,  do  you  remember  giving  her  a cheque  for 
$2,998.41,  or  thereabouts?  A.  No,  never  gave  a cheque  to  a 
female,  wife,  sister,  or  mother,  in  all  my  days.  No,  never. 

“Q.  Look  at  that  cheque,  and  tell  me  whose  signature  that  is. 
A.  No,  that  is  not  mine.  That  is  a fraud. 

“Q.  This  cheque,  for  $2,998.41,  that  the  bank  say  you  signed. 
You  say  that  you  did  sign?  A.  No,  I never  signed  it.  No, 
never. 

“Q.  Do  you  remember  telling  Margaret  Fraser  that  she  could 
have  that  money?  A.  No. 

“Q.  Or  that  she  could  draw  it  out?  A.  Who  is  that  Margaret 
Fraser? 

“Q.  You  say  you  have  married  a woman  named  Margaret? 
A.  I am  married  to,  I really  believe  that  is  her  name,  Margaret, 
but  I never  made  a promise  for  anybody.” 

After  denying  other  cheques: — 

“Q.  Where  ought  your  money  to  be,  that  was  in  the  banks? 
A.  I suppose  they  have  some  of  it  in  each  of  the  banks. 
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“Q.  In  whose  name?  A.  In  my  own  name. 

“Q.  You  have  not  given  away  that  money?  A.  No. 

“Q.  Any  of  it?  A.  No,  none  whatever. 

“Q.  Are  you  aware  that  she  got  a good  deal  of  money  out  of 
your  bank  account?  A.  No,  I am  not. 

“Q.  And  got  it  into  her  own  name?  A.  I don’t  know  a pin’s 
worth  about  it.  I fancy  I gave  her  an  order  for  some  money 
one  time. 

“Q.  You  did?  A.  Yes. 

“Q.  What  was  that  order?  A.  I really  don’t  know.  My 
memory  latterly— I am  getting  badly  indifferent  about  things — 
I hardly  care  how  they  go. 

“Q.  What  was  she  to  do  with  any  money  she  got  from  you? 
Was  it  for  the  house,  the  expense?  A.  Partly  for  the  house,  and 
partly  to  give  herself  an  odd  new  dress.  Because  I know  the  sex 
is  fond  of  dress. 

‘Q.  About  how  much  was  that  order  for?  A.  I really  don’t 
know. 

“Q.  Was  it  for  as  much  as  a hundred  dollars?  A.  I don’t 
think  it. 

“Q.  Was  it  for  thousands?  A.  Oh,  no.  I would  look  a good 
while  before  I would  give  her  thousands.  I might  give  her  a 
hundred,  and  would  not  grudge  it  to  her. 

“Q.  Do  you  say  you  never  gave  her  an  order  for  as  much  as 
$1,000?  A.  No,  not  for  a $100  either.  . . . 

“Q.  I spoke  to  you  a little  while  ago  about  a cheque  on  the 
Bank  of  Hamilton,  $2,998.41.  A.  Yes? 

“Q.  There  is  a cheque  I am  now  shewing  to  you?  A.  And 
who  is  the  author  of  that? 

“Q.  Well,  it  pretends  to  be  signed  by  you?  A.  I have  not 
had  that  amount  in  the  Bank  of  Hamilton. 

“Q.  Then  later,  the  Bank  of  Hamilton  shews  that  another 
cheque  drawn  against  your  account  for  $3,013.70?  A.  And  who 
is  the  author  of  that? 

“Q.  The  cheque  is  not  here,  but  the  bank  claim  that  you 
drew  a cheque  for  that  amount,  and  gave  it  to  somebody.  Is 
that  true?  A.  No.  It  is  a lie.  It’s  hell’s  own  lie  concocted  by 
Beelzebub. 

“Q.  It  is  contended  that  this  cheque  was  given  to  Margaret 
Fraser?  A.  Margaret  Fraser,  and  who  is  she? 
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“Q.  Your  wife,  I expect.  Did  you  ever  give  your  wife  that 
cheque?  A.  No,  never.  I never  gave  her  a cheque  in  my  life — 
never.” 

This  deals  with  one  topic  only,  but  serves  to  shew  how  little 
the  old  man  understood  his  transactions. 

I can  give  no  other  answer  to  the  question  before  us  than  to 
find  Michael  Fraser  is  of  unsound  mind,  and  unable  to  manage 
himself  or  his  affairs;  and,  if  it  be  in  any  way  material,  I also  find 
that,  at  the  time  of  the  hearing  before  Mr.  Justice  Britton,  he  was 
then  of  unsound  mind  and  unable  to  manage  himself  or  his  affairs. 

Mr.  King  argued  that  the  Court  should  not,  in  the  exercise 
of  its  discretion,  interfere  even  if  incompetence  is  found,  as  Mr. 
Fraser’s  affairs  are  being  taken  care  of  by  his  wife  and  her  solicitor, 
and  because  he  has  sufficient  intelligence  to  advise  his  solicitor 
in  the  conduct  of  his  business.  This  suggestion  was  based  upon 
In  re  Clare,  supra,  where  the  Court  did  not  think  it  necessary  to 
appoint  a committee,  because  the  affairs  of  the  lunatic’s  wife  were 
being  looked  after  by  her  husband  and  his  solicitor.  The  circum- 
stances were  widely  different  from  these  existing  here.  There 
everything  was  going  on  in  the  same  way  as  during  the  wife’s 
sanity,  and  the  property  remained  all  in  her  name.  Here  the 
marriage  is  alleged  to  be  part  of  the  scheme  of  his  wife  and  her 
father  to  possess  themselves  of  the  old  man’s  property,  and 
immediately  after  the  marriage  all  the  property  was  transferred 
to  the  wife’s  name  and  is  in  her  possession.  To  deny  the  order 
appointing  a committee  would  be  to  prevent  these  transactions 
being  investigated  and  to  prejudice  the  substantial  matter  in  the 
wife’s  favour.  Upon  the  marriage,  so  far  from  things  remaining 
in  the  same  position  as  before,  all  is  changed,  and  the  wife  and  her 
solicitor  assume  to  represent  her  husband,  whose  solicitor,  physi- 
cian, and  friends  are  supplanted  by  the  wife’s  nominees. 

It  then  becomes  our  duty,  under  the  statute,  to  make  an  order 
for  the  appointment  of  a committee  of  his  person  and  estate. 
Without  in  any  way  prejudicing  the  issue  as  to  the  marriage, 
if  that  is  to  be  tried,  I think  Mrs.  Fraser  should  be  appointed 
committee  of  the  person.  There  is  no  doubt  that  she  has  treated 
Fraser  with  the  greatest  kindness,  and  has  succeeded  in  keeping 
him  clean  and  sober. 

A trust  company  should  be  appointed  committee  of  his  estate, 
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and  should  at  once  obtain  possession  of  his  real  and  personal 
property,  including  his  interest  in  the  assets  of  his  deceased  brother. 

If  Mrs.  Fraser  at  once  hand  over  to  the  committee  of  the 
estate  the  lands  and  balance  of  money  remaining  in  her  hands 
and  the  debentures,  a fair  allowance  should  be  made  for  the  main- 
tenance of  the  house  as  a home  for  the  old  gentleman. 

The  costs  of  the  applicant,  including  the  costs  of  this  appeal, 
and  of  the  various  interlocutory  motions,  should  be  paid  out  of 
the  estate. 

The  costs  of  the  solicitor  and  counsel  assuming  to  represent 
Mr.  Fraser  should  also  be  allowed  out  of  the  estate.  These  costs 
will  cover  the  costs  of  the  petition,  hearing,  and  appeal,  and  the 
costs  of  such  interlocutory  proceedings  as  the  Taxing  Officer  may 
find  were  taken  in  good  faith,  and  with  the  reasonable  prospect 
of  substantially  advancing  Mr.  Fraser’s  interests. 

Upon  these  costs,  credit  must  be  given  for  all  sums  paid  to 
the  solicitor  and  counsel  by  either  Mr.  Fraser  or  his  wife,  or  any 
one  else  out  of  money  which  was  originally  Mr.  Fraser’s. 

In  the  taxation  of  all  these  costs,  proper  allowances  should  be 
made  for  the  medical  examinations. 


[IN  THE  COURT  OF  APPEAL.] 

Warren  Gzowski  & Co.  v.  Forst  & Co. 

Evidence — Telephone  Conversation  between  Parties — Testimony  of  Persons 
Rearing  Words  of  one  Party — Admissibility — New  Trial. 

The  decision  of  a Divisional  Court,  22  O.L.R.  441,  affirmed. 

Appeal  by  the  plaintiffs  from  the  order  of  a Divisional  Court, 
22  O.L.R.  441,  directing  a new  trial  on  account  of  the  rejection 
by  the  trial  Judge  of  evidence  tendered  by  the  defendants. 

The  judgment  of  the  trial  Judge,  Sutherland,  J.,  is  noted  in 
2 O.W.N.  222. 

May  11.  The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaren,  Meredith,  and  Magee,  JJ.A. 

F.  Arnoldi,  K.C.,  and  D.  D.  Grierson , for  the  appellants, 
argued  that  the  rejected  evidence  was  not  admissible,  as  it  was 
irrelevant  and  not  part  of  the  res  gestce,  and  that  it  was  properly 
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rejected  at  the  trial.  If  it  should  be  held  that  the  evidence  was 
admissible,  the  witnesses  should  be  called  before  the  appellate 
Court,  and  it  is  not  necessary  that  there  should  be  a new  trial.  If 
the  respondent  Forst  had  not  been  available  to  be  called  as  a 
witness  at  the  trial,  it  is  obvious  that  the  evidence  could  not  have 
been  admitted,  and  the  fact  that  he  was  called  as  a witness  cannot 
make  it  admissible:  Berkeley  Peerage  Case  (1811),  4 Camp.  401, 
per  Lord  Mansfield,  C.J.,  at  p.  414.  There  is  no  decision  on  the 
point  in  the  English  or  Canadian  Reports,  and  the  American 
cases  are  conflicting,  and  inapplicable  to  the  case  at  bar,  and  their 
tendency  is  to  introduce  a principle  which  is  dangerous  in  practice 
and  should  not  be  followed  here.  The  following  cases  and 
authorities  were  referred  to:  Miles  v.  Andrews  (1894),  153  111. 
262,  267;  Snively  v.  Colburn  (1898),  78  111.  App.  93;  Dannemiller 
v.  Leonard  (1898),  8 Ohio  Circ.  Dec.  735;  McCarthy  v.  Peach 
(1904),  186  Mass.  67;  Eastlick  v.  Southern  R.  Co.  (1902),  42  S.E. 
Repr.  499;  German  Savings  Bank  v.  Citizens’  National  Bank 
(1897),  70  N.W.  Repr.  769;  Kimbark  v.  Illinois  Car  and  Equip- 
ment Co.  (1902),  103  111.  App.  632;  Galt  v.  Woliver  (1902),  103 
111.  App.  71;  People  v.  McKane  (1894),  143  N.Y.  455;  Shawyer 
v.  Chamberlain  (1900),  113  Iowa  742;  Reed  v.  Burlington  Cedar 
Rapids  and  Northern  R.W.  Co.  (1887),  72  Iowa  166;  Davis  v. 
Walter  (1886),  70  Iowa  465;  Young  v.  Seattle  Transfer  Co.  (1903), 
33  Wash.  225;  27  Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  p.  1091; 
Globe  Printing  Co.  v.  Stahl  (1880),  23  Mo.  App.  451;  Missouri 
Pacific  R.  Co.  v.  Heidinheimer  (1891),  82  Tex.  195;  Wolfe  v. 
Missouri  Pacific  R.  Co.  (1888),  97  Mo.  473;  Planters  Cotton  Oil 
Co.  v.  Western  Union  Telegraph  Co.  (1906),  6 L.R.A.  N.S.  1180; 
Murphy  v.  Jack  (1894),  142  N.Y.  215;  People  v.  Ward  (1885), 
3 N.Y.  Crim.  R.  483;  Sullivan  v.  Kuykendall  (1885),  82  Ky. 
483;  Oskamp  v.  Gladsden  (1892),  35  Neb.  7. 

A.  McLean  Macdonell,  K.C.,  for  the  respondents,  argued 
that  the  use  of  the  telephone  had  become  so  universal  that  it  was 
absolutely  essential  that  evidence  should  be  received  as  to  con- 
versations carried  on  through  that  medium.  The  judgment  of 
the  Divisional  Court  was  right  in  so  far  as  it  ordered  a new  trial, 
on  the  ground  that  the  tendered  evidence  was  erroneously  re- 
jected, which  was  the  only  point  that  was  argued  there,  the  re- 
spondents not  having  been  allowed  to  go  into  the  merits  of  the 
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case.  Reference  was  made  to  the  cases  and  authorities  cited 
on  the  previous  argument  before  the  Divisional  Court  reported 
in  22  O.L.R.  at  p.  442,  especially  McCarthy  v.  Peach , 186  Mass.  67. 

Arnoldi,  in  reply. 

June  17.  Maclaren,  J.A. : — This  is  an  appeal  by  the  plaintiffs 
from  a judgment  of  a Divisional  Court  ordering  a new  trial  on 
account  of  the  rejection  by  the  trial  Judge  of  certain  evidence 
tendered  by  the  defendants. 

The  parties  are  brokers  in  Toronto,  and  the  dispute  is  over  a 
stock  transaction.  Both  the  plaintiffs  and  the  defendants  admit 
that  there  were  telephone  conversations  between  them  on  the 
28th  and  29th  June,  it  being  a matter  in  dispute  whether  a call 
for  certain  shares  by  the  defendants  was  made  on  the  28th  or 
29th.  The  defendant  Forst  asserts  that  it  was  first  made  on 
the  28th  and  repeated  on  the  29th;  the  plaintiff  Gzowski  says 
that  it  was  not  made  until  the  29th. 

The  defendants  proposed  to  have  their  stenographer,  Annie 
Slough,  who  claimed  to  have  been  in  the  same  room  as  her  em- 
ployer during  the  conversation  of  the  28th,  testify  as  to  what  he 
said  through  the  telephone  on  that  occasion.  The  trial  Judge 
refused  to  allow  her  to  do  so,  on  the  ground  that  she  could  not 
swear  that  it  was  the  plaintiff  Gzowski  that  was  at  the  other  end 
of  the  line,  or  that  he  had  heard  what  the  defendant  Forst  had 
spoken  into  the  telephone.  The  Divisional  Court  overruled  the 
trial  Judge  and  ordered  a new  trial;  and  the  defendants  appeal. 

No  English  or  Canadian  authority  was  cited  to  us  on  the 
point.  A number  of  American  cases  were  referred  to,  the  weight 
of  authority  there  being  in  favour  of  the  reception  of  such  evidence. 
Among  the  cases  that  may  be  mentioned  are  Miles  v.  Andrews, 
153  111.  262;  McCarthy  v.  Peach,  186  Mass.  67;  Dannemiller  v. 
Leonard,  8 Ohio  Circ.  Dec.  735;  People  v.  McKane,  143  N.Y.  455; 
Shawyer  v.  Chamberlain,  113  Iowa  742. 

On  principle,  I do  not  see  how  such  evidence  can  be  excluded. 
It  is  simply  an  application  of  the  old  recognised  rules  of  evidence 
to  modern  methods  and  conditions.  After  a witness  has  sworn 
that  he  recognised  by  his  voice  the  person  to  whom  he  was  speak- 
ing and  who  was  answering  him  from  the  other  end  of  the  line,  it 
is  quite  competent  to  produce  in  corroboration  one  who  heard 
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what  he  spoke  into  the  telephone  in  so  far  as  it  is  relevant  to  the 
matter  in  question.  In  case  of  an  oral  contract,  it  is  not  necessary 
that  each  witness  should  have  heard  the  whole  contract.  The 
witness  may  testify  as  to  what  he  heard,  and  it  is  for  the  Judge 
or  the  jury,  as  the  case  may  be,  to  determine  what  weight  is  to  be 
attached  to  it.  If,  for  instance,  two  persons  of  different  langu- 
ages, but  each  understanding  the  language  of  the  other,  were  to 
make  a contract,  each  using  his  own  language,  a bystander, 
knowing  only  one  of  these  languages,  might  testify  as  to  what 
was  said  in  the  tongue  he  understood.  Or  a witness 

might  testify  as  to  what  was  said  by  one  person  on 
an  occasion,  although  he  might  not  be  able  to  identify 
or  even  see  or  hear  the  other  party  to  the  conversation, 
provided  the  Jatter  were  identified  aliunde  as  the  other  party. 
The  fragmentary  nature  of  the  testimony,  the  possibility  of 
a dishonest  party  talking  into  a telephone  in  the  hearing  of  his 
witnesses,  without  having  any  connection  with  the  person  to 
whom  he  was  purporting  to  talk,  and  giving  answers  to  questions 
that  were  never  asked,  are  all  circumstances  that  should  be  taken 
into  account  in  determining  what  weight  is  to  be  attached  to  the 
evidence,  but  are  not  valid  grounds  for  refusing  to  hear  it  at  all. 
Such  testimony  is  not  in  any  way  objectionable  as  being  hearsay. 

In  my  opinion,  the  appeal  should  be  dismissed  and  the  judg- 
ment ordering  a new  trial  affirmed. 
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Meredith,  J.A. : — The  ruling  at  the  trial,  regarding  the 
evidence,  was  opposed  to  general  principles  of  the  law  of  evidence, 
and  is  unsupported  by  any  authority;  and,  in  my  opinion,  so 
plainly  so  that  this  appeal,  from  a reversal  of  that  ruling,  in  a 
Divisional  Court,  is  a quite  hopeless  appeal. 

It  is  obvious  that  the  evidence  was  not  inadmissible  merely 
because  the  witness  did  not  see  both  of  the  persons  who  were 
conversing;  if  sight  were  necessary,  no  blind  person  could  give 
evidence:  and  it  is  equally  plain  that  the  evidence  was  not  inad- 
missible merely  because  the  witness  did  not  hear  the  whole  of  the 
conversation;  one  word,  proved  to  have  been  said,  may  determine, 
beyond  doubt,  the  whole  controversy  in  an  action;  though,  too, 
the  whole  conversation  with  one  word  omitted  may  be  quite 
useless  for  such  a purpose.  All  these  things  affect  the  weight, 
not  the  admissibility,  of  evidence. 
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One  of  the  defendants  having  testified  that  the  whole  con- 
versation was  a real  one,  between  one  of  the  plaintiffs  and  him, 
qualified  the  other  witness  to  give  evidence  of  anything,  material 
to  the  issue,  which  she  overheard,  said  in  it.  The  fact  that  it 
all  rested  upon  the  truthfulness  and  accuracy  of  this  defendant, 
if  that  were  so,  would  be  a matter  for  the  judges  of  the  fact — 
a thing  going  to  the  weight  of  the  evidence  only. 

I would  dismiss  the  appeal. 


Moss,  C.J.O.,  Garrow  and  Magee,  JJ.A.,  concurred. 


Appeal  dismissed  with  costs. 


[IN  THE  COURT  OF  APPEAL.] 


C.  A. 
1911 


Re  Raven  Lake  Portland  Cement  Co. 
National  Trust  Co.  v.  Trusts  and  Guarantee  Co. 


Feb. 14. 
June  17. 


Company — Winding-up — Sale  of  Assets  by  Liquidators — Claim  by  Mort- 
gagees to  Proceeds  or  for  Conversion — Leave  to  Bring  Action  against 
Liquidators — Powers  of  Referee — Dominion  Winding-up  Act,  secs.  22, 
110,  133 — Discretion. 


Section  133  of  the  Winding-up  Act,  R.S.C.  1906,  ch.  144,  is  to  be  read  in 
connection  with  sec.  22:  sec.  133  lays  down  the  rule;  sec.  22  gives  the 
exception. 

In  proceedings  for  the  winding-up  of  an  insolvent  company  under  that  Act, 
the  defendants  were  appointed  liquidators,  and  sold,  as  the  property  of 
the  insolvent  company,  certain  goods  and  chattels  and  book-debts  and 
choses  in  action  which  the  plaintiffs  alleged  were  mortgaged  to  them 
in  trust  to  secure  the  bonds  of  the  insolvent  company.  The  defendants 
asserted  that  this  mortgage  was  void  under  the  Bills  of  Sale  and  Chattel 
Mortgage  Act,  for  want  of  registration  and  renewal,  and  also  for 
want  of  an  affidavit  of  bona  fides.  The  plaintiffs  applied  to  an  Official 
Referee,  to  whom  were  delegated  the  powers  of  the  Court  under  sec. 
110  of  the  Act,  and  obtained  from  him  leave  to  begin  and  prosecute  an 
action  against  the  defendants  in  respect  to  the  assets  sold,  claiming  (1) 
the  proceeds  or  (2)  damages  for  the  conversion:  — 

Held,  that  the  language  of  sec.  133  was  not  applicable  to  the  alternative 
claim  for  conversion;  and  quaere,  whether  it  was  applicable  to  the  claim 
for  the  proceeds;  but,  even  if  the  Referee  had  jurisdiction  to  adjudicate 
upon  the  claims  in  the  winding-up,  he  had  a discretion,  under  sec.  22, 
to  give  leave  to  bring  an  action;  and  it  could  not  be  said  that  that  dis- 
cretion was  improperly  exercised. 

Order  of  Sutherland,  j.,  affirmed. 

An  appeal  by  the  Trusts  and  Guarantee  Company  Limited, 
the  liquidators  of  the  Raven  Lake  Portland  Cement  Company 
Limited,  from  an  order  and  certificate  of  Mr.  J.  A.  McAndrew, 
Official  Referee,  in  the  matter  of  the  winding-up  of  the  com- 
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pany  under  the  Dominion  Winding-up  Act,  and  in  the  action 
brought  by  the  National  Trust  Company  Limited,  trustees  for 
the  bondholders  of  the  Raven  Lake  Company,  against  the  Trusts 
and  Guarantee  Company  Limited,  dismissing  a motion  by  the 
liquidators  for  an  order:  (1)  to  bar  the  claim  of  the  National 
Trust  Company  Limited,  under  sec.  89  of  the  Winding-up  Act, 
or  to  make  such  other  order  in  reference  thereto  as  should  appear 
right;  (2)  for  the  appointment  of  a day  to  take  evidence  on  a 
contestation  of  the  claim  of  the  National  Trust  Company  Limited 
and  to  hear  and  determine  the  same;  (3)  to  cancel,  revoke,  and 
set  aside  the  certificate  issued  by  the  Official  Referee  granting 
leave  to  the  National  Trust  Company  Limited  to  issue  a writ 
of  summons  and  prosecute  an  action  against  the  liquidators, 
and  to  set  aside  the  writ  and  the  service  thereof. 


C.  A. 
1911 

Re 

Raven 
Lake 
Portland 
Cement  Co. 

National 
Trust  Co. 
v. 

Trusts 

AND 

Guarantee 

Co. 


January  23.  The  appeal  was  heard  by  Sutherland,  J.,  in 
the  Weekly  Court  at  Toronto. 

W.  Laidlaw,  K.C.,  for  the  liquidators,  the  defendants  in  the 
action. 

Glyn  Osier,  for  the  National  Trust  Company  Limited,  the 
plaintiffs  in  the  action. 


February  14.  Sutherland,  J.: — On  the  20th  September, 
1907,  Clute,  J.,  made  an  order  declaring  the  Raven  Lake  Port- 
land Cement  Company  Limited  insolvent  and  liable  to  be  wound- 
up, and  ordering  that  the  company  be  wound-up;  and,  on  the 
same  day,  the  usual  further  order  whereby  the  Trusts  and  Guaran- 
tee Company  Limited  were  appointed  provisional  liquidators, 
and  it  was  referred  to  Mr.  Me  Andrew  to  appoint  a permanent 
liquidator. 

The  last-mentioned  order  contained  the  following  clause : 
“3.  It  is  further  ordered,  in  pursuance  and  by  virtue  of  the 
statute  in  that  behalf,  that  all  such  powers  as  are  conferred  upon 
the  Court  by  the  Winding-up  Act  and  amending  Acts  as  may 
be  necessary  for  the  said  winding-up  of  the  said  company  be 
and  the  same  are  hereby  delegated  to  the  said  Official  Referee.” 

By  an  order  of  the  Official  Referee,  dated  the  30th  Novem- 
ber, 1907,  the  Trusts  and  Guarantee  Company  Limited  were 
appointed  permanent  liquidators. 

The  liquidation  proceeded,  and  certain  assets  of  the  company 
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were  realised  upon  by  the  liquidators,  and  a claim  for  these  was 
made  by  the  National  Trust  Company  Limited,  under  and  by 
virtue  of  a mortgage  dated  the  13th  September,  1904,  by  the 
insolvent  company  to  the  said  trust  company,  for  the  purpose 
of  securing  an  issue  of  $50,000  of  second  mortgage  debentures. 

Objections  to  the  said  claim  were  filed  on  behalf  of  the  liquida- 
tors and  also  for  the  Imperial  Plaster  Company  Limited,  upon 
the  following  amongst  other  grounds: — 

1.  That  the  alleged  indenture  of  the  13th  September,  1904, 
is  null  and  void. 

2.  That  the  assets  realised  upon  by  the  liquidators  were 
not  covered  by  the  said  mortgage. 

3.  That  the  said  mortgage  was  not  registered  in  accordance 
with  the  provisions  of  the  Bills  of  Sale  and  Chattel  Mortgage 
Act,  and  is  void  as  against  creditors  of  the  insolvent  company. 

4.  That  no  renewal  statement  of  the  said  mortgage  was  filed 
in  accordance  with  the  Bills  of  Sale  and  Chattel  Mortgage  Act. 

5.  That  no  affidavit  of  bona  fides  required  by  the  said  Act 
was  made  or  filed,  and  no  resolution  passed  by  the  National 
Trust  Company  Limited,  authorising  any  officer  or  agent  of  the 
company  to  make  such  affidavit,  and  no  resolution  has  been  filed. 

The  matter  standing  in  this  way,  the  National  Trust  Company 
Limited  applied  to  the  Official  Referee  for  and  obtained  a certifi- 
cate dated  the  3rd  November,  1910,  granting,  leave  to  issue 
a writ  and  prosecute  an  action  against  the  Trusts  and  Guarantee 
Company  Limited,  the  liquidators  of  the  insolvent  company,  in 
respect  of  goods  and  chattels  and  book-debts  and  choses  in 
action  formerly  belonging  to  the  insolvent  company  or  proceeds 
thereof  claimed  by  the  National  Trust  Company  Limited. 

It  is  said  that  the  Referee  considered  that,  in  view  of  the 
questions  raised  in  the  objections  to  the  said  claim  filed  by  the 
liquidators,  it  was  more  appropriate  that  a writ  should  be  issued 
and  the  issues  tried  out  in  a formal  action,  rather  than  that  he 
should  attempt  to  deal  with  them  in  the  ordinary  course  of  the 
liquidation. 

While  it  is  true  that,  under  sec.  110  of  the  Winding-up  Act, 
very  large  powers  can  be  conferred  upon  the  Referee,  and  have 
been  under  the  order  hereinbefore  mentioned,  subject  to  an  appeal, 
and  that,  under  sec.  133,  powers  are  given  to  obtain  remedies 
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by  summary  order  in  place  of  by  action,  suit,  or  otherwise,  it  is 
also  true  that,  under  sec.  22,  there  is  power,  after  the  winding- 
up  order  has  been  made,  with  the  leave  of  the  Court,  to  authorise 
the  institution  of  an  action. 

Under  this  last  section,  I assume  that  the  Referee  has  issued 
his  certificate  permitting  the  writ  in  the  action  to  be  issued  and 
the  suit  proceeded  with  against  the  liquidators. 

The  defendants  first  moved  before  the  Referee  against  the 
said  certificate  by  a notice  of  motion* in  similar  terms  to  those 
contained  in  the  present  notice  of  motion,  and  this  application 
was  dismissed  by  order  dated  the  30th  November,  1910.  I 
think  the  Referee  had  the  power,  under  the  Act  and  powers  dele- 
gated to  him  by  the  Court  under  the  said  orders,  to  issue  the 
said  certificate,  and  that  he  exercised  a proper  discretion  in 
doing  so. 

It  seems  to  me,  in  view  of  the  issues  raised  in  the  objections 
to  the  claim  in  question,  that  the  action  is  of  such  a special  and 
important  character  as  to  warrant  him  in  authorising  an  inde- 
pendent action  to  be  instituted:  Titterington  v.  Distributors  Co. 
(1906),  8 O.W.R.  328;  Harte  v.  Ontario  Express  and  Transporta- 
tion Co.  (1894),  25  O.R.  247. 

I was  referred  to  the  case  of  Kent  v.  La  Communaute  des 
Soeurs  de  Charite  de  la  Providence,  [1903]  A.C.  220,  for  the  pro- 
position that  the  action  is  not  properly  authorised  to  be  brought 
against  the  liquidators.  It  seems  to  me  that,  in  the  case  in  ques- 
tion, the  liquidators  are  really  representing,  in  their  contestation 
of  the  plaintiffs’  claim  in  the  action,  the  creditors  of  the  company 
other  than  the  plaintiffs;  and,  in  that  view,  the  action  is  properly 
framed. 

I do  not  think  I should  interfere  with  the  order  or  certificate 
in  question  on  any  of  the  grounds  set  out  in  the  notice  of  motion. 
The  motion  will,  therefore,  be  dismissed  with  costs. 

The  liquidators  (defendants  in  the  action)  appealed  from  the 
order  of  Sutherland,  J.,  by  leave  granted  by  Teetzel,  J.,  on 
the  25th  February,  1911:  see  2 O.W.N.  830. 

May  2.  The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaren,  and  Magee,  JJ.A. 
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W.  Laidlaw , K.C.,  for  the  appellants.  The  Official  Referee 
should  have  himself  tried  the  questions  at  issue  between  the 
National  Trust  Company  and  the  liquidators,  as  provided  for 
by  secs.  85  to  90  of  the  Winding-up  Act,  R.S.C.  1906,  ch.  144, 
and  should  not  have  given  leave  to  the  National  Trust  Company 
to  bring  an  action  against  the  liquidators  on  their  claim.  Sec- 
tion 133  of  the  Act  is  conclusive.  Wilberforce  on  Statute  Law, 
p.  54,  says:  “The  authority  of  statutes  must  be  strictly  followed. 

The  provisions  of  the  Act  which  create  the  power 
are  imperative,  and  must  be  implicitly  obeyed. 

This  principle  is  especially  applicable  to  all  cases  in  which 
any  new  jurisdiction  is  conferred  upon  the  Courts  of  justice, 
or  a new  procedure  is  devised,  either  for  the  purpose  of 
enforcing  private  rights  or  of  punishing  offences. 

If  not  strictly  pursued,  all  is  a nullity  and  coram  non  judice  ” 
The  principle  of  law,  abundantly  illustrated  by  the  cases,  is, 
that  where  a right  is  conferred  by  a statute  and  a remedy  for  a 
violation  of  that  right  is  conferred  by  the  same  statute,  that  is 
the  only  remedy,  and  the  party  can  have  no  other.  The  remedy 
sought  in  this  case  is  the  enforcement  of  the  claim  of  a mortgagee 
upon  the  effects  or  property  taken  possession  of  by  the  liquidators, 
and  the  proceeding  for  the  enforcement  of  such  right  is  a pro- 
ceeding in  the  liquidation:  Re  Rainy  Lake  Lumber  Co.  (1887), 
12  P.R.  27.  The  Master  has  all  the  powers  of  a High  Court 
Judge  in  the  winding-up  proceedings,  and  the  Official  Referee 
has  similar  powers:  Titterington  v.  Distributors  Co.,  8 OW.R. 
328;  Re  Farmers ’ Loan  and  Savings  Co.,  Ex  p.  Toogood  (1898), 
8 O.W.R.  12. 

Glyn  Osier  and  R.C.H.  C assets,  for  the  respondents.  Assuming 
that  the  Referee  has  jurisdiction  to  try  such  a claim  as  is  in 
question  herein,  it  is  a matter  within  his  discretion  either  to  try 
it  or  to  allow  it  to  be  determined  by  action  in  the  usual  way: 
and  the  Court  should  not  interfere  with  this  discretion.  It  is 
within  the  discretion  of  the  Referee  to  direct  an  action  to  be 
brought  or  to  sanction  summary  proceedings;  it  is  a matter 
of  convenience:  Re  Essex  Land  and  Timber  Co.,  Trout’s  Case 
(1891),  21  O.R.  367;  In  re  London  Windsor  and  Greenwich  Hotels 
Co.,  Quartermaine’ s Case,  [1892]  1 Ch.  639;  Re  Canada  Cabinet 
Co.  (1907),  9 O.W.R.  818.  The  jurisdiction  of  the  Official  Referee 
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to  try  an  issue  of  this  kind  is  doubtful:  In  re  Hess  Manufacturing 
Co.,  Edgar  v.  Sloan  (1894),  23  S.C.R.  644,  at  p.  666.  Section 
133  of  the  Winding-up  Act  does  not  exclude  the  jurisdiction  of 
the  Court.  See  sec.  34,  sub-sec.  (a).  The  Official  Referee  could 
not,  under  the  Winding-up  Act,  have  dealt  with  the  alternative 
claim  for  conversion  of  the  goods  in  question.  Therefore,  it 
was  a proper  exercise  of  his  discretion  to  refer  the  whole  matter 
for  trial  in  the  ordinary  way  and  not  to  separate  the  issues. 

Laidlaw,  in  reply. 

June  17.  The  judgment  of  the  Court  was  delivered  by  Mac- 
laren,  J.A. : — This  is  an  appeal  by  the  defendants  from  the 
judgment  of  Sutherland,  J.,  affirming  a decision  of  an  Official 
Referee,  to  whom  the  powers  of  the  Court  were  referred  and 
delegated  in  the  winding-up  of  the  Raven  Lake  Portland  Cement 
Company. 

The  Trusts  and  Guarantee  Company  were  appointed  the 
liquidators  of  the  insolvent  company,  and  sold,  as  the  property 
of  that  company,  certain  goods  and  chattels,  book-debts  and 
choses  in  action,  which  the  National  Trust  Company  alleged 
were  mortgaged  to  them  in  trust  to  secure  an  issue  of  bonds 
by  the  Raven  Lake  Portland  Cement  Company.  The  liquidators 
contended  that  this  mortgage  was  void  under  the  Bills  of  Sale 
and  Chattel  Mortgage  Act,  for  want  of  registration  and  renewal, 
and  also  for  want  of  an  affidavit  of  bona  fides. 

The  National  Trust  Company  applied  to  the  Official  Referee 
and  obtained  leave  to  issue  a writ  and  prosecute  an  action  against 
the  Trusts  and  Guarantee  Company  in  respect  to  the  assets 
sold  as  above,  claiming  the  proceeds  of  the  said  assets,  and, 
in  the  alternative,  damages  for  the.  con  version  of  the  same.  The 
appellants  applied  to  the  Official  Referee  to  set  aside  the  order 
granting  leave,  which  application  was  refused;  and,  on  appeal 
to  Sutherland,  J.,  the  order  was  affirmed. 

The  appellants’  claim  is  founded  upon  sec.  133  of  the  Winding- 
up  Act,  R.S.C.  1906,  ch.  144,  which  reads  as  follows:  “All  reme- 
dies sought  or  demanded  for  enforcing  any  claim  for  a debt, 
privilege,  mortgage,  lien  or  right  of  property  upon,  in  or  to  any 
effects  or  property  in  the  hands,  possession  or  custody  of  a liquida- 
tor, may  be  obtained  by  an  order  of  the  Court  on  summary 
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petition,  and  not  by  any  action,  suit,  attachment,  seizure  or 
proceeding  of  any  kind  whatsoever.” 

If  this  section  stood  alone,  it  would,  no  doubt,  be-  conclusive 
as  to  such  remedies  as  are  mentioned  in  it.  But  it  must  be  read 
in  connection  with  sec.  22  of  the  Act,  which  is  as  follows:  “After 
the  winding-up  order  is  made,  no  suit,  action  or  other  proceeding 
shall  be  proceeded  with  or  commenced  against  the  company, 
except  with  the  leave  of  the  Court  and  subject  to  such  terms 
as  the  Court  imposes.” 

The  powers  of  the  Court  were  in  this  instance  delegated  to 
the  Official  Referee,  under  sec.  110  of  the  Act. 

Section  133  lays  down  the  rule;  sec.  22  gives  the  exception, 
and  a very  important  exception.  The  latter  is  to  be  followed 
only  where  there  are  such  exceptional  circumstances  as  justify 
its  application.  In  the  first  place,  sec.  133  applies  only  to  cases 
that  reasonably  come  within  its  language,  that  is,  to  “remedies 
sought  or  demanded  for  enforcing  any  claim  for  a debt,  privilege, 
lien  or  right  of  property  upon,  in  or  to  any  effects  or  property 
in  the  hands,  possession  or  custody  of  a liquidator.” 

It  may  be  a doubtful  point  whether  this  language  is  applicable 
to  the  first  part  of  the  claim  of  the  National  Trust  Company, 
indorsed  on  the  writ  issued  by  them;  but  it  is  clearly  not  applicable 
to  the  alternative  claim  for  damages  for  the  conversion  of  the 
goods  and  chattels,  book-debts,  and  choses  in  action  claimed  to 
have  been  covered  by  the  chattel  mortgage.  It  has  been  decided 
that  rescission  is  beyond  the  jurisdiction  of  the  Master  (or 
Referee)  in  a winding-up  proceeding  under  the  Dominion  Act, 
and  that  he  cannot  make  a vendor  account  for  any  profit  that 
may  have  accrued  to  him:  In  re  Hess  Manufacturing  Co.,  Edgar 
v.  Sloan,  23  S.C.R.  644,  at  pp.  665,  666.  Also,  that  he  is  not 
a “Court  of  competent  jurisdiction,”  within  the  meaning  of 
sec.  71  (now  98)  to  try  the  question  of  a transfer  alleged  to  be 
an  unjust  preference:  Harte  v.  Ontario  Express  and  Transporta- 
tion Co.,  25  O.R.  247. 

But,  even  if  the  Referee  had  jurisdiction  in  the  matter,  it 
would  be  a matter  of  discretion  whether  he  should  try  it  himself 
or  gjive  leave  to  have  an  action  brought.  From  what  appears, 
it  would  seem  to  be  a proper  case  to  be  tried  in  the  ordinary  way. 
The  Referee,  in  the  exercise  of  his  discretion,  was  of  the  opinion 
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that  it  was  not  a suitable  case  for  him  to  try;  and,  on  appeal, 
his  decision  was  approved  by  a Judge  of  the  Court  in  which 
the  proposed  action  will  be  tried. 

I am  unable  to  see  any  reason  that  would  justify  this  Court 
in  coming  to  the  conclusion  that  the  discretion  of  the  Referee  and 
Judge  was  improperly  exercised. 

The  appeal  should  be  dismissed  with  costs. 


[IN  THE  COURT  OF  APPEAL.] 

Gowganda-Queen  Mines  Limited  v.  Boeckh. 


Company — Shares — Subscription — Misrepresentations  of  Agent — Delay  in 
Repudiating — Action  for  Calls — Trial — Jury — Questions  Left  to — Spe- 
cific Findings — General  Verdict — Objections  not  Taken  at  Trial  Urged 
on  Appeal — Misdirection — By-law  Permitting  Sale  of  Shares  at  Dis- 
count— Failure  to  Prove  at  Trial — Leave  to  Prove  upon  Appeal — Re- 
jection of  Evidence — Allotment — Statutory  Meeting — Payment — Plead- 
ing— Relevancy  to  Issues — Ontario  Companies  Act,  secs.  106,  107,  108. 

In  an  action  to  recover  calls  upon  shares  of  the  capital  stock  of  a mining 
company,  the  main  defence  was,  that  the  defendant  was  induced  to  sub- 
scribe by  false  and  fraudulent  representations,  upon  discovering  which 
the  defendant  had  repudiated  his  subscription.  The  jury  found,  in 
answer  to  questions,  ( 1 ) that  the  defendant  was  not  misled  by  any 
statement  of  the  plaintiff  G.,  and  (3)  that  the  defendant  delayed  un- 
reasonably to  repudiate  after  he  became  dissatisfied  with  the  terms. 
The  4th  question  was : “Do  you  find  in  favour  of  the  plaintiffs  or  the 
defendant?”  A.  “The  plaintiffs.”  The  trial  Judge,  upon  these  answers, 
entered  judgment  for  the  plaintiffs. 

Upon  appeal,  the  defendant  objected  (a)  that  there  was  misdirection  in 
telling  the  jury  that  a statement,  by  a person  soliciting  subscriptions 
for  shares,  that  according  to  the  engineer’s  report  the  outlook  was 
good,  and  that  it  was  a promising  outlook,  that  being  the  substance  of 
the  engineer’s  report,  was  not  a misrepresentation,  but  simple  commenda- 
tion:— 

Held,  that,  as  no  objection  was,  at  the  trial,  taken  to  the  charge  in  this 
respect,  and  as  the  trial  Judge  fairly  stated  the  law  on  the  subject, 
leaving  the  jury  to  deal  with  the  question  of  fact  as  to  what  actually 
occurred,  this  objection  could  not  prevail. 

The  defendant  objected  (b)  that  other  questions  should  have  been  sub- 
mitted to  the  jury: — 

Held,  that,  as  no  request  was  made  to  the  trial  Judge  to  submit  any  other 
question,  and  those  submitted  seemed  to  cover  all  the  issues  of  fact  in- 
volved, this  objection  could  not  prevail. 

The  defendant  objected  (c)  that  question  No.  4 should  not  have  been  sub- 
mitted to  the  jury:  — 

Held,  that,  no  objection  having  been  made  when  the  trial  Judge  proposed 
to  submit  this  question  nor  until  the  appeal,  no  objection  ought  to  be 
entertained  now;  but,  even  if  it  had  been  objected  to  at  the  proper 
time,  it  was  not  wrong  to  put  the  question.  The  Judge  is  not  pre- 
vented from  asking  the  general  question,  if  he  thinks  fit,  provided  he 
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makes  his  charge  sufficiently  comprehensive  to  enable  the  jury  to  deal 
with  the  issues  by  a general  verdict.  The  jury  answered  the  specific 
questions  as  well  as  the  general  question,  and  their  answers  harmonised. 

Furlong  v.  Carroll  (1882),  7 A.R.  145,  followed. 

Reid  v.  Barnes  (1894),  25  O.R.  223,  distinguished. 

The  defendant  objected  (d)  that  there  was  no  proof  of  a by-law  of  the 
plaintiff  company  permitting  the  sale  of  shares  at  a discount: — 

Held,  that,  as  the  point  was  not  taken  at  the  trial,  and  as  it  appeared 
that  the  proof  could  have  been  easily  supplied,  because  there  was  in 
fact  such  a by-law,  the  plaintiffs  should  be  allowed  to  put  in  a copy 
before  the  Court  upon  appeal. 

The  defendant  objected  ( e ) that  evidence  to  shew  that  no  statutory  meet- 
ing of  the  company  under  sec.  Ill  of  the  Ontario  Companies  Act  was 
held,  was  rejected,  and  (/)  that  evidence  tendered  for  the  purpose  of 
shewing  non-compliance  with  sec.  106  of  the  Ontario  Companies  Act  as 
regards  payment  before  the  allotment,  was  improperly  rejected: — 

Held,  that,  as  these  points  were  not  raised  by  the  defendant’s  pleading,  and 
no  application  to  amend  was  made,  the  ruling  of  the  trial  Judge  that 
the  evidence  should  not  be  received,  because  not  relevant  to  the  issues, 
should  not  be  interfered  with. 

Sections  106,  107,  and  108  of  the  Ontario  Companies  Act  considered. 

An  allotment  without  compliance  with  the  requirements  of  sec.  106  is 
not  a void  but  a voidable  allotment;  and,  if  it  is  to  be  avoided,  it  can 
only  be  upon  a record  properly  framed  for  that  purpose. 

Judgment  of  Boyd,  C.,  affirmed. 


The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Moss,  C.J.O. : — 

This  is  an  appeal  by  the  defendant  from  a judgment  entered 
by  the  Chancellor  of  Ontario  in  favour  of  the  plaintiffs,  after  trial 
before  him  with  a jury. 

The  action  is  to  recover  calls  upon  shares  of  the  capital  stock 
of  the  Gowganda-Queen  Mines  Limited,  alleged  to  be  subscribed 
for  by  the  defendant. 

The  chief  defence  set  up  in  the  pleadings  was,  that  the 
defendant  was  induced  to  subscribe  by  false  and  fraudulent 
representations,  upon  discovering  which  the  defendant  had 
repudiated  his  subscription;  and  upon  these  issues  of  fact  the 
parties  went  to  trial  by  jury.  The  learned  Chancellor  submitted 
to  the  jury  the  questions  and  received  the  answers  following: — 

“ (1)  Was  the  defendant,  Boeckh,  misled  by  any  statement  of 
Greig?  A.  No. 

“(2)  If  so,  what  was  the  statement  or  statements?  (No 
answer) . 

“(3)  Did  the  defendant  delay  unreasonably  to  repudiate 
after  he  became  dissatisfied  with  the  terms?  A.  Yes. 

“ (4)  Do  you  find  in  favour  of  the  plaintiffs  or  the  defendant? 
A.  The  plaintiffs. 

“This  is  the  unanimous  verdict  of  the  jury.” 
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The  learned  Chancellor  thereupon  entered  judgment  for  the 
plaintiffs  for  $2,000  and  costs. 

April  24.  The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaren,  and  Magee,  JJA. 

John  W.  McCullough  and  S.  W.  McKeown,  for  the  defendant, 
argued  that  the  Court  should  find,  on  tfie  evidence,  that  the 
subscription  for  stock  was  induced  or  obtained  by  “ verbal  repre- 
sentations,” within  the  meaning  of  the  Ontario  Companies  Act, 
7 Edw.  VII.  ch.  34,  sec.  97  (3),  prior  to  the  receiving  by  the 
appellant  of  a copy  of  the  prospectus,  and  that  he  was,  therefore, 
not  bound  by  the  subscription,  and  the  action  should  be  dis- 
missed. In  any  event,  the  appellant  was  entitled  to  a new  trial, 
on  the  ground  that  the  learned  trial  Judge  excluded  evidence 
tendered  to  shew  that  the  allotment  of  stock  to  the  defendant 
was  illegal,  inasmuch  as  the  requirements  of  sec.  106  of  the  Act 
had  not  been  complied  with.  Evidence  was  also  improperly 
excluded,  tendered  to  shew  that  no  statutory  meeting  of  the 
company  had  been  held,  as  required  by  sec.  Ill  of  the  Act, 
whereby  the  appellant  was  entitled  to  repudiate  his  subscription: 
see  sec.  107  of  the  Act.  The  4th  question  should  not  have  been 
submitted  to  the  jury,  as  they  were  not  a proper  tribunal  to  give 
a general  verdict  for  either  party:  Reid  v.  Barnes  (1894),  25 
O.R.  223.  Proof  was  not  given  by  the  plaintiffs  at  the  trial  of  a 
by-law  permitting  the  sale  of  shares  at  a discount. 

W.  R.  Smyth,  K.C.,  for  the  respondents,  argued  that  the 
appellant  was  not  now  entitled  to  raise  legal  defences  based  upon 
alleged  violations  of  the  statute,  as  his  counsel  at  the  trial,  in 
order  to  retain  the  jury,  disclaimed  any  reliance  on  such  defences, 
and  elected  to  rest  his  case  on  the  contested  questions  of  fact, 
which  had  been  found  against  him.  The  evidence  was  con- 
flicting, and,  the  jury  having  accepted  the  plaintiffs’  version  of  the 
facts,  their  verdict  should  not  now  be  disturbed.  The  questions 
raised  by  the  appellant’s  counsel  were  properly  dealt  with  at  the 
trial,  and  disclose  no  ground  for  a reversal  of  the  judgment  of  the 
Court  below. 
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June  17.  The  judgment  of  the  Court  was  delivered  by  Moss, 
C.J.O.  (after  setting  out  the  facts  as  above) : — Upon  the  argument 
of  the  appeal  many  objections  were  taken  to  the  judgment  upon 
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grounds  which  were  not  set  up  by  the  defendants’  pleadings,  nor 
raised  at  the  trial,  nor  even  hinted  at  in  the  reasons  for  appeal. 
If  the  last  was  the  only  objection  to  now  entertaining  these 
grounds,  it  might  not  be  found  insuperable.  But  at  this  stage  of 
the  case  the  other  objections  to  entering  upon  new  ground  are 
very  weighty.  • 

It  is  said  that  at  the  opening  of  the  case  at  the  trial  application 
was  made  on  behalf  of  the  plaintiffs  to  dispense  with  the  jury,  on 
the  ground  that  there  were  mixed  questions  of  law  and  fact  in- 
volved, rendering  the  case  one  more  suitable  to  be  tried  by  a 
Judge  without  a jury,  but  that,  in  order  to  retain  the  jury,  the 
defendant’s  counsel  abandoned  all  contentions  on  the  law,  and 
stated  his  willingness  to  abide  by  the  result  on  the  facts.  Although 
this  does  not  appear  upon  the  record,  the  course  the  case  took  at 
the  trial  seems  to  indicate  the  likelihood  of  something  of  the 
kind  having  taken  place. 

After  the  jury  rendered  their  findings,  no  argument  on  the  law 
was  addressed  to  the  learned  Chancellor,  nor  was  he  asked  by 
the  defendant’s  counsel  to  hear  any.  We  are  thus  left  without 
the  benefit  of  knowing  his  views  upon  the  questions  of  law  raised 
by  the  pleadings.  In  argument  the  defendant  now  complains 
that  the  questions  of  law  were  not  dealt  with,  and  also  that:  (a) 
there  was  misdirection  in  the  charge;  (b)  other  questions  than 
those  submitted  should  have  been  submitted  to  the  jury;'  (c) 
question  No.  4 should  not  have  been  submitted  to  the  jury; 

(d)  there  was  no  proof  of  a by-law  of  the  plaintiffs  the  Gowganda- 
Queen  Mines  Limited,  permitting  the  sale  of  shares  at  a discount; 

(e)  that  evidence  to  shew  that  no  statutory  meeting  of  the  company 
under  sec.  Ill  of  the  Ontario  Companies  Act  was  held,  was 
rejected;  and  (f)  that  other  evidence  tendered  on  the  defendant’s 
behalf  was  improperly  rejected. 

As  to  (a),  the  misdirection  now  claimed  to  have  been  given  was 
in  stating  to  the  jury  that  a statement,  by  a person  soliciting 
subscriptions  for  shares,  that  according  to  the  engineer’s  report 
the  outlook  was  good,  and  that  it  was  a promising  outlook,  that 
being  the  substance  of  the  engineer’s  report,  was  not  a mis- 
representation, but  simple  commendation.  No  objection  was 
taken  to  the  charge  in  this  respect;  and  a perusal  of  the  portion 
of  his  charge  relating  to  this  shews  that  the  learned  Chancellor 
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fairly  stated  the  law  on  the  subject,  leaving  the  jury  to  deal  with 
the  question  of  fact  as  to  what  actually  occurred.  He  had 
previously  pointed  out  to  them  that  it  was  for  them  to  find  from 
the  conflicting  statements  of  the  plaintiff  Greig  and  the  de- 
fendant what  had  really  taken  place  between  them. 

As  to  (b) : no  request  was  made  to  the  learned  Chancellor  to 
submit  any  other  question,  and  those  submitted  seem  to  cover 
all  the  issues  of  fact  involved. 

As  to  (c) : no  objection  was  made  when  the  learned  Chancellor 
proposed  to  submit  question  No.  4;  but,  even  if  it  had  been 
objected  to,  it  was  not  wTrong  to  put  the  question. 

In  discussing  in  his  charge  the  questions  bearing  on  the  issues 
relating  to  the  alleged  misrepresentation,  the  learned  Chancellor 
had  necessarily  to  deal,  and  as  a matter  of  fact  did  deal,  with  every 
matter  proper  to  be  considered  by  the  jury  if  they  were  disposed 
to  render  a general  verdict.  The  point  seems  to  be  disposed  of  by 
Furlong  v.  Carroll  (1882),  7 A.R.  145.  Section  264  of  the  Common 
Law  Procedure  Act,  R.S.O.  1877,  ch.  50,  the  enactment  then  in 
force,  was  in  terms  almost  precisely  the  same  as  sec.  112*  of  the 
Judicature  Act.  And,  as  appears  from  that  case,  the  enactment  is 
intended  to  govern  the  action  of  the  jury  rather  than  that  of  the 
Judge.  If  the  Judge  directs  the  jury  to  answer  questions  only, 
they  must  obey.  They  cannot  decline  or  neglect  to  answer,  and, 
instead  thereof,  give  a verdict.  But  the  Judge  is  not  prevented 
from  asking  the  general  question,  if  he  thinks  fit,  provided 
he  takes  care  to  see  that  his  charge  is  sufficiently  comprehensive 
to  enable  the  jury  to  deal  with  the  issues  by  a general  verdict. 
And  it  was  because  of  failure  in  this  regard  that  in  Reid  v. 
Barnes,  25  O.R.  223,  a Divisional  Court  thought  that  there  should 
be  a new  trial.  In  that  case  the  jury  did  not  answer  the  specific 
questions.  In  the  present  case  they  did,  and  the  answer  to  the 
4th  question  harmonises  with  the  answers  to  the  previous  ques- 
tions. So  that,  from  whichever  point  of  view  the  matter  is  re- 
garded, the  judgment  was  entered  in  accordance  with  the  findings 
of  the  jury. 

*112.  Upon  a trial  by  jury,  . . . the  Judge,  instead  of  directing 

the  jury  to  give  either  a general  or  a special  verdict,  may  direct  the  jury 
to  answer  any  questions  of  fact  stated  to  them  by  the  Judge  for  the  pur- 
pose; and  in  such  case  the  jury  shall  answer  such  questions,  and  shall  not 
give  any  verdict;  and,  on  the  finding  of  the  jury  upon  the  questions  which 
they  answer,  the  Judge  may  direct  judgment  to  be  entered. 
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As  to  the  want  of  proof  of  a by-law  providing  for  the  sale  of 
shares  at  a discount,  the  point  was  not  taken  at  the  trial.  If  it 
had  been,  there  would  have  been  no  difficulty  in  supplying  the 
proof,  if  it  was  incumbent  upon  the  plaintiffs  to  produce  it,  or  a 
verdict  could  have  been  taken  subject  to  this  proof:  Con.  Rule 
549.  The  defendant’s  agreement  was  to  take  the  number  of  shares 
set  opposite  his  name,  at  twenty  cents  per  share.  It  is  not  dis- 
puted that  under  the  Companies  Act  the  company  has  power  to 
issue  shares  at  a discount,  and  there  is  in  fact  no  question  as  to  the 
existence  of  a by-law.  And  all  parties  seemed  to  take  for  granted 
that  such  was  the  case,  and  raised  no  question  about  it.  It  would 
be  unfortunate  if  the  case  should  now  go  off  upon  a mere  technical 
objection.  If  necessary  to  supply  the  proof,  it  is  a proper  case, 
under  the  circumstances,  for  allowing  a copy  to  be  put  in,  even  at 
this  stage.  See  Cooke  v.  McMillan  (1905),  5 O.W.R.  507;  Har- 
greaves v.  Hilliam  (1894),  58  J.P.  655. 

Then  as  to  the  rejection  of  evidence  that  what  is  termed  the 
statutory  meeting  was  not  held,  that  defence  was  not  raised  by 
the  defendant’s  pleading,  and  no  application  to  amend  was  made. 
The  learned  Chancellor  declined  to  receive  the  evidence  as  not 
relevant  to  the  issues,  and  it  is  not  a case  for  interfering  with  his 
ruling. 

The  defendant’s  object  was  to  endeavour  to  avail  himself  of 
the  provision  of  sec.  107  of  the  Act  by  shewing  that  he  was  not 
precluded  by  lapse  of  time  from  seeking  to  avoid  the  allotment  of 
shares  to  him,  on  the  ground  that  the  prerequisites  to  allotment 
required  by  sec.  106  had  not  been  complied  with.  The  latter 
inquiry  would  have  opened  up  an  entirely  new  case,  and  called 
for  an  investigation  of  matters  in  regard  to  which  no  question  had 
been  raised  at  any  time  previous  to  the  trial.  The  allotment  to 
the  defendant  had  been  made  on  the  29th  December,  1908,  and  on 
the  following  day  he  had  been  notified  of  the  fact,  and  that  the 
first  call,  of  five  cents  per  share,  was  payable  within  thirty  days. 
He  made  no  objection  until  the  5th  March,  1909,  when  he  wrote 
stating  that  he  was  induced  to  subscribe  through  representations 
with  which  he  was  not  satisfied.  This  letter  was  not  followed  up 
by  any  proceedings  to  avoid  the  allotment.  Section  107  enacts 
that  an  allotment  made  to  an  applicant  in  contravention  of  sec. 
106  is  voidable  at  the  instance  of  the  applicant  within  one  month 
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after  the  holding  of  the  statutory  meeting  of  the  company,  and 
not  later. 

The  letter  of  the  5th  March,  1909,  was,  of  course,  not  an  avoid- 
ance of  the  allotment,  though  it  was  a sufficient  notice  of  avoidance, 
if  followed  up  with  reasonable  promptitude  by  proceedings  to 
avoid:  In  re  National  Motor  Mail-Coach  Co.,  [1908]  2 Ch.  228. 

Section  108  (1)  enacts  that  a company  shall  not  commence 
business  or  exercise  any  borrowing  powers  unless:  ( a ) shares  held 
subject  to  the  payment  of  the  whole  amount  thereof  in  cash  have 
been  allotted  to  an  amount  not  less  on  the  whole  than  the  minimum 
subscription;  (b)  every  director  of  the  company  has  paid  to  the 
company  on  each  of  the  shares  taken  or  contracted  to  be  taken  by 
him,  and  for  which  he  is  liable  to  pay  in  cash,  a proportion  equal 
to  the  proportion  payable  on  application  and  allotment  on  the 
shares  offered  for  public  subscription;  and  (c)  there  has  been 
filed  with  the  Provincial  Secretary  a statutory  declaration  by 
the  secretary  or  one  of  the  directors,  in  the  prescribed  form,  that 
the  foregoing  conditions  have  been  complied  with.  Sub-section 
(2)  enacts  that  the  Provincial  Secretary  may,  on  the  filing  of  the 
certificate,  certify  that  the  company  is  entitled  to  commence 
business,  and  that  certificate  shall  be  conclusive  evidence  that  the 
company  is  so  entitled:  provided,  however,  that,  upon  its  being 
shewn  that  any  such  certificate  was  made  upon  any  false  statement 
or  upon  the  withholding  of  any  material  statement,  the  Provincial 
Secretary  may  cancel  and  annul  such  certificate. 

The  plaintiffs  produced  and  put  in  at  the  trial  a certificate  of 
the  Provincial  Secretary,  dated  the  15th  March,  1909,  that  the 
company  was  entitled  to  commence  business;  and  this  has  not 
been  impeached  before  the  Provincial  Secretary.  It  is,  therefore, 
final  and  conclusive  as  to  compliance  with  all  requirements  of 
sub-sec.  (1)  of  sec.  108;  and  this  involves  substantially  compliance 
with  the  conditions  of  sec.  106. 

The  action  was  commenced  on  the  6th  April,  1909,  and  was 
tried  on  the  29th  September,  1910. 

Now,  if,  after  all  that  had  transpired  prior  to  the  commence- 
ment of  the  action,  the  defendant  desired  to  shew  that  he  was 
entitled  to  avoid  the  allotment,  and  that,  notwithstanding  his 
delay,  he  could  still  do  so  in  these  proceedings,  it  was  incumbent 
upon  him  to  set  up  distinctly  the  grounds  on  which  he  impeached 
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it,  so  as  to  give  the  plaintiffs  a reasonable  opportunity  of  meeting 
the  case  made. 

No  explanation  of  the  neglect  to  set  it  up  at  the  proper  time 
was  tendered,  and  no  application  for  leave  to  amend  was  made. 
Under  the  circumstances,  the  learned  Chancellor  could  do  nothing 
but  reject  the  evidence  offered;  and  it  would  not  now  be  a proper 
exercise  of  discretion  to  permit  the  defendant  to  set  up  a defence 
which  in  any  case  appears  to  be  beset  with  difficulties  in  establish- 
ing. 

The  other  evidence  rejected  was  offered  for  the  purpose  of 
shewing  non-compliance  with  the  requirements  of  sec.  106  as 
regards  payment  before  the  allotment. 

All  the  foregoing  considerations  are  applicable  to  it,  and  the 
learned  Chancellor  properly  declined  to  permit  it  to  be  introduced 
or  laid  before  the  jury  upon  the  record  and  issues  before  them. 

An  allotment  without  compliance  with  the  requirements  of 
sec.  106  is  not  a void  but  a voidable  allotment:  per  Buckley,  J., 
in  Finance  and  Issue  Limited  v.  Canadian  Produce  Corporation , 
[1905]  1 Ch.  37,  at  p.  43;  and,  if  it  is  to  be  avoided,  it  can  only 
be  upon  a record  properly  framed  for  that  purpose. 

The  defendant’s  real  and  substantial  defence  was  the  alleged 
misrepresentations ; and  upon  that  the  jury’s  findings  were 
against  him. 

There  is  no  ground  for  disturbing  the  findings,  and  so  the 
judgment  should  stand. 

The  appeal  must  be  dismissed.  The  plaintiffs  to  be  at  liberty 
to  put  in  and  file  as  an  exhibit  a copy  of  the  by-law  for  issuing 
shares  at  a discount,  filed  in  the  office  of  the  Provincial  Secretary. 
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[IN  THE  COURT  OF  APPEAL.] 

Re  Ontario  Bank. 

Barwick’s  Case. 

Banks  and  Banking — Winding-up  of  Banking  Company — Contributory — 
Purchase  by  Manager  of  Bank  of  Bank’s  Shares  with  Bank’s  Money 
— Breach  of  Trust — Liability  of  Subsequent  Purchaser — Shareholder — 
Title — Registration  of  Transfer. 

The  manager  of  a bank  improperly  used  the  moneys  of  the  bank  to  pur- 
chase shares  of  the  bank,  thereby  committing  a breach  of  trust.  The 
shares  bought  were  transferred  to  and  held  in  the  name  of  the  Officers’ 
Guarantee  Fund,  in  order  to  cover  the  illegality  of  the  bank  dealing  in 
its  own  shares.  The  shares  were  afterwards  sold  and  transferred  to 
B.,  who  became  the  duly  registered  owner.  Several  years  afterwards, 
the  bank  became  insolvent,  and  was  ordered  to  be  wound  up;  and,  B. 
having  died,  the  name  of  the  administratrix  of  his  estate  was  placed 
upon  the  list  of  contributories  in  the  winding-up.  Up  to  that  time 
there  had  been  no  repudiation  nor  attempt  to  have  the  name  of  the 
holder  removed  from  the  register:  — 

Held,  that  B.’s  title,  assuming  that  he  purchased  without  notice,  was  not 
injuriously  affected  by  the  manager’s  breach  of  trust;  the  registra- 
tion of  the  transfer  to  him  gave  him  an  unimpeachable  title;  and, 
even  if  that  were  not  so,  the  contributory  had  no  cause  of  complaint; 
for,  after  the  winding-up  order,  the  other  shareholders  and  the  credi- 
tors were  the  persons  chiefly  interested;  and,  to  give  them  a right  to 
hold  the  contributory,  it  was  necessary  only  to  prove  the  agreement  to 
become  a shareholder,  and  the  placing  of  the  purchaser’s  name  upon  the 
register. 

Order  of  Britton,  J.,  affirmed. 


An  appeal  by  Ella  Barwick,  administratrix  of  the  estate  of 
Walter  Barwick,  deceased,  from  an  order  of  Britton,  J.,  affirming 
an  order  of  Mr.  Kappele,  an  Official  Referee,  upon  a reference 
for  the  winding-up  of  the  Ontario  Bank,  under  the  Dominion 
Winding-up  Act,  settling  the  appellant  upon  the  list  of  contribu- 
tories, in  respect  of  18  shares  of  the  capital  stock  of  the  bank 
standing  in  the  name  of  the  appellant  as  administratrix  at  the 
date  of  the  winding-up  order.  The  appellant  contested  her 
liability  upon  the  ground  that  the  shares,  at  the  time  of  the 
transfer  to  Walter  Barwick,  had  no  existence  and  had  become 
void,  the  Ontario  Bank  having,  in  the  name  of  the  Officers’ 
Guarantee  Fund  or  otherwise,  previously  thereto,  acquired  the 
shares  from  the  persons  who  were  the  holders  thereof,  and  be- 
come the  holders  of  their  own  shares,  contrary  to  law. 

April  27.  The  appeal  was  heard  by  Garrow,  Maclaren, 
and  Magee,  JJ.A. 

C.  A.  Moss,  for  the  appellant.  It  is  undoubted  law  that 
a bank  cannot  purchase  its  own  shares:  Bank  Act,  R.S.C.  1906, 
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ch.  29,  sec.  76  (26);  Trevor  v.  Whitworth  (1887),  12  App.  Cas. 
409.  The  purchase  by  a company  of  its  own  shares  is  void  and 
not  merely  voidable:  Bellerby  v.  Rowland  & Marwoods  S.S. 
Co.,  [1901]  2 Ch.  265,  [1902]  2 Ch.  14;  Bank  of  Toronto  v.  Perkins 
(1882),  8 S.C.R.  603,  at  p.  610.  The  Official  Referee  held  that 
the  liquidator  would  have  a higher  right  than  the  bank,  and  also 
that  the  appellant  and  other  contributories  were  estopped  by 
reason  of  the  shares  having  stood  in  their  names.  It  is  submitted 
that  this  is  no  case  of  estoppel.  Further,  these  contributories 
were  entirely  ignorant  of  the  circumstances.  No  case  has  been 
cited  which  shews  that  an  innocent  party  is  estopped  as  against 
the  company  or  as  against  the  liquidator:  Everest. & Stroud  on 
Estoppel,  2nd  ed.,  pp.  14,  346,  455,  456,  457;  Page  v.  Austin 
(1884),  10  S.C.R.  132,  at  p.  164.  The  bank  assumed  to  transfer 
these  shares  from  an  imaginary  fund  called  the  Officers’  Guaran- 
tee Fund.  This  fund  was  in  reality  the  bank.  Mr.  McGill, 
the  general  manager  of  the  bank,  wrote  the  fund’s  name  and 
assumed  to  act  as  executive  officer  of  the  fund.  He  was,  in 
so  acting,  acting  for  the  bank,  as  the  learned  Referee  has  found, 
and  the  fund  was  the  bank.  The  position,  therefore,  is  that 
the  bank,  having  illegally  assumed  to  buy  shares,  which  trans- 
action was  entirely  void,  assumed  again  to  transfer  them.  The 
appellant  also  relies  upon  Re  Central  Bank  Henderson’ s Case 
(1889),  17  O.R.  110;  In  re  Central  Bank  of  Canada,  Baines’s 
Case , Nasmith’s  Case  (1888-91),  16  O.R.  293,  16  A.R.  237,  18 
A.R.  209. 

J.  Bicknell , K.C.,  and  F.  R.  MacKelcan , for  the  liquidator. 
The  appellant’s  shares  were  never  extinguished.  The  appellant’s 
intestate  obtained  a good  title  to  the  shares  through  a transfer 
from  the  owner  thereof,  and  thereafter  took  the  benefits  accruing 
to  a shareholder.  The  shares  were  never  transferred  to  the 
Ontario  Bank;  and  therefore  the  transfer  thereof  by  the  original 
transferor  (even  if  the  money  which  was  used  in  the  purchase 
of  the  shares  belonged  to  the  bank)  was  a valid  transfer.  Even 
if  the  shares  had  been  transferred  to  the  bank,  the  bank  could 
lawfully  re-issue  them:  per  Lord  Watson  in  Trevor  v.  Whitworth, 
12  App.  Cas.  409,  at  p.  428.  It  may  be  conceded  that  using 
the  money  of  the  bank  by  the  officers  for  the  purpose  of  specu- 
lating in  shares  was  an  illegal  act,  but  such  speculation  does 
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not  amount  to  an  extinguishment  of  the  shares  or  to  a diminu- 
tion  of  the  capital  of  the  bank,  and  the  shares  may  be  lawfully 
resold  and  transferred.  Even  if  the  shares  had  been  purchased 
with  the  funds  of  the  bank  with  the  intention  that  the  same 
should  be  extinguished  and  retained  by  the  bank,  the  person 
appearing  upon  the  records  of  the  bank  as  the  holder  of  the  shares 
would,  nevertheless,  be  liable  as  a shareholder:  Cree  v.  Somervail 
(1879),  4 App.  Cas.  648.  For  the  purpose  of  liquidation,  the 
person  who  appears  upon  the  register  as  the  holder  of  the  shares 
is  liable,  and  cannot  be  heard  to  say,  as  against  the  liquidator, 
that  he  is  not  the  holder.  The  appellant,  having  accepted  trans- 
fers from  “the  Officers’  Guarantee  Fund,  C.  McGill,  manager,” 
is  estopped  from  denying  the  title  of  McGill  to  transfer  the 
shares:  Davis  v.  Bank  of  England  (1824),  2 Bing.  393;  Barton 
v.  North  Staffordshire  R.W.  Co.  (1888),  38  Ch.  D.  458;  Starkey 
v.  Bank  of  England,  [1903]  A.C.  114;  Bank  of  England  v.  Cutler, 
[1908]  2 K.B.  208.  The  transfer  to  the  Officers’  Guarantee  Fund, 
which  was  not  a legal  entity,  was  in  law  a transfer  to  McGill, 
who  carried  the  shares  in  the  name  of  that  fund  for  his  own  pur- 
poses, and  a transfer  by  McGill,  under  the  same  name  and  over 
his  signature,  was  a valid  transfer  by  him  of  the  title  acquired 
by  such  fund  in  such  shares.  The  respondents  also  rely  upon 
National  Bank  of  Australasia  v.  Cherry  (1870),  L.R.  3 P.C.  299; 
Ayers  v.  South  Australian  Banking  Co.  (1871),  L.R.  3 P.C.  548; 
Welton  v.  Saffery,  [1897]  A.C.  299;  In  re  Almada  and  Tirito  Co. 
(1888),  38  Ch.  D.  415. 

Moss,  in  reply.  I do  not  say  the  shares  vanished.  I say 
the  title  to  them  is  in  the  last  proper  person  who  got  them.  The 
Officers’  Guarantee  Fund  never  got  them,  as  is  admitted.  There- 
fore, Barwick  never  got  them,  and  the  title  in  these  shares  stays 
where  it  rightfully  was.  As  to  the  shares  being  reissued,  I sub- 
mit that  the  bank  could  not  get  them  to  reissue  them. 

June  17.  The  judgment  of  the  Court  was  delivered  by 
Garrow,  J.A.: — Appeal  by  the  contributory  from  the  judgment 
of  Britton,  J.,  affirming  the  order  of  the  Official  Referee,  settling 
the  list  of  contributories  as  including  the  name  of  the  appellant. 

The  shares  in  question  had  at  one  time  been  held  in  the  name 
of  the  Officers’  Guarantee  Fund.  And  it  is  not  disputed  that 
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they  had  been  purchased  with  the  money  of  the  bank,  and  were 
so  held  in  order  to  cover  the  illegality  of  the  bank  dealing  in  its 
own  shares.  But  the  shares  were  afterwards  sold  and  transferred 
to  the  late  Walter  Barwick,  of  whose  estate  the  contributory  is 
administratrix.  Mr.  Barwick,  after  the  transfer,  procured 
himself  to  be  duly  registered  as  owner  in  the  proper  books 
of  the  bank.  All  this  occurred  several  years  before  the  liquida- 
tion proceedings  began,  down  to  which  period  there  had  been 
no  repudiation  nor  attempt  at  repudiation;  nor  any  steps  taken 
to  procure  the  removal  of  the  name  of  the  holder  from  the  list 
of  shareholders  in  the  register.  Such  being  the  case,  it  appears 
to  me  to  be  now  quite  hopeless  to  raise  the  ques- 
tions which  Mr.  Moss  urged  upon  us  as  reasons  why 
the  contributory  should  be  relieved.  The  bank,  as 
a corporate  entity,  could  not,  of  course,  lawfully  buy, 
deal  in,  or  lend  its  money  upon  the  security  of,  its  own 
shares,  or  consent  or  agree  to  any  person  doing  so  on 
its  behalf:  see  53  Viet.  ch.  31,  sec.  64,  the  Bank  Act  then  in  force. 
And  there  is  no  evidence  that  by  any  corporate  act  the  bank 
ever  did  so,  or  ever  attempted  to  authorise  any  one  to  do  so. 

What  was  really  done  was  this:  the  manager — whether  with 
or  without  the  knowledge  of  the  directors  does  not,  I think, 
clearly  appear — improperly  and  illegally  used  the  funds  of  the 
bank  to  purchase  the  shares,  intending  to  resell  them.  This 
was,  of  course,  a gross  breach  of  trust  on  the  part  of  the  manager, 
and  the  money  so  employed  could  also  have  been  at  once  sued 
for  and  recovered  from  him,  and  also  from  the  directors  if  he 
was  acting  with  their  knowledge  or  consent. 

But  I am  unable  to  see  a valid  cause  of  complaint  which 
could  have  been  successfully  urged,  even  by  Mr.  Barwick  him- 
self in  his  lifetime,  after  the  purchase  and  before  the  liquidation, 
much  less  now  by  his  administratrix  after  the  liquidation  pro- 
ceedings have  been  commenced,  and  the  rights  of  all  parties 
thereby  vitally  altered. 

Mr.  Barwick’s  title,  assuming  that  he  purchased  without 
notice,  could  not  have  been  injuriously  affected  by  the  prior 
breach  of  trust.  And  the  registration  of  the  transfer  to  him 
gave  him,  in  my  opinion,  an  unimpeachable  title. 

But,  if  there  is  any  doubt  as  to  that,  there  can,  I think,  be  • 
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none  as  to  the  present  position  of  matters.  It  is  no  longer  a 
question  between  the  purchaser  and  the  bank.  The  other  share- 
holders and  the  creditors  are  now  the  persons  chiefly  interested. 
And,  as  against  them,  the  contributory,  in  my  opinion,  shews 
no  cause  whatever  for  relief.  To  give  them  a right  to  hold  the 
contributory,  all  that  seems  to  be  necessary  is  to  prove  the  agree- 
ment to  become  a shareholder,  and  the  placing  of  the  purchaser’s 
name  upon  the  register.  If  found  there  when  liquidation  com- 
mences, there  it  must  remain  unless  upon  proof  that  it  was  placed 
there  without  the  knowledge  or  consent  of  the  contributory. 

In  In  re  International  Contract  Co.,  Langer’s  Case  (1868),  37 
L.J.N.S.  Ch.  292,  Cairns,  L.J.,  says:  “I  need  not  enter  into  the 
question  of  the  validity  of  the  deed  of  transfer.  The  question  in 
these  cases  is,  has  the  person  been  put  upon  the  register,  and  has 
he  agreed  to  become  a member  of  the  company?  If  the  company 
have  accepted  the  transfer,  it  does  not  matter  whether  the  instru- 
ment was  void  as  a deed  or  not.”  In  that  case  Langer  had  been 
deceived  by  an  officer  of  the  company  into  permitting  certain 
shares  to  be  transferred  into  his  name,  with  no  intention,  how- 
ever, so  far  as  appears,  of  actually  becoming  the  purchaser  of 
them.  The  company  afterwards  was  placed  in  liquidation,  and 
he  applied  in  vain  to  be  relieved  from  liability  in  respect  of  such 
shares. 

See  also  Oakes  v.  Turquand  (1867),  L.R.  2 H.L.  325;  In  re 
Hull  and  County  Bank,  Burgess’s  Case  (1880),  15  Ch.  D.  507; 
Cree  v.  Somervail,  4 App.  Cas.  648. 

The  result  is,  that  the  appeal  must  be  dismissed  with  costs. 
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[IN  THE  COURT  OF  APPEAL.] 

Rex  y.  Naoum. 
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Criminal  Law* — Bigamy — Proof  of  First  Marriage — Criminal  Code,  sec.  307 
— Foreign  Marriage — Evidence — Admission  of  Accused — Testimony  of 
Witnesses  Unskilled  in  Foreign  Law — Presumption — Judicial  Notice. 

Upon  an  indictment  for  bigamy,  it  is  necessary  for  the  Crown,  under  sec. 
307  of  the  Criminal  Code,  to  prove  a real  legal  marriage  in  the  first 
instance. 

And  held,  in  this  case,  the  second  marriage  in  Ontario  being  fully  proved, 
that  there  was  sufficient  legal  evidence  of  the  first  marriage,  which  took 
place  in  Macedonia,  to  warrant  the  conviction  of  the  accused  for  bigamy. 

The  evidence  was:  first,  an  admission  of  the  accused,  made  after  he  was 
arrested  upon  the  charge  of  bigamy,  that  he  had  been  married  in  Mace- 
donia to  a named  woman;  and,  second,  the  testimony  of  several  witnesses 
who  said  they  were  present  when  the  ceremony  was  performed,  that  it 
took  place  in  a village  Greek  church,  and  was  performed  by  the  priest  of 
that  church,  in  the  presence  of  persons  gathered  there  to  witness  it,  that 
it  was  performed  in  the  same  manner  and  by  the  same  priest  as  and  by 
whom  marriages  were  usually  performed  in  that  village,  and  (in  so  far 
as  the  witnesses  were  qualified  to  speak)  according  to  the  rites,  laws, 
and  customs  of  Macedonia;  that,  following  this  ceremony,  the  accused 
and  the  woman  named  lived  together  as  man  and  wife  and  had  two 
children  born  to  them;  and  that  the  woman  and  children  were  left  behind 
in  Macedonia,  and  were  still  living  with  the  mother  of  the  accused. 

The  testimony  of  these  witnesses  was  not  sufficient  to  prove  the  foreign 
marriage  law — to  do  so  a witness  must  be  peritus  virtute  officii;  but  the 
testimony  was  of  some  weight,  and  it  and  the  admission  together  were 
sufficient  to  support  the  conviction. 

, Review  of  the  authorities. 

Regina  v.  Savage  ( 1876 ) , 13  Cox  C.C.  178,  which  was  followed  in  Rex  v. 
Ray  (1890),  20  O.R.  212,  and  Rex  v.  Lindsay  (1902),  18  Times  L.R.  761, 
commented  on. 

Semble,  per  Magee,  J.A.,  that  the  Court  may  be  bound  to  take  judicial 
notice  of  the  status  of  the  Greek  Church  in  Macedonia,  and,  under 
presumption  of  the  identity  of  foreign  law  with  our  own  until  the  con- 
trary is  proved,  accept  the  validity  of  the  ceremony  performed. 


Case  stated  by  J.  H.  Denton,  Esquire,  one  of  the  Junior 
Judges  of  the  County  Court  of  the  County  of  York,  before  whom, 
without  a jury,  in  the  County  Court  Judge’s  Criminal  Court, 
the  defendant  was  tried  for  bigamy  and  convicted. 

The  question  stated  for  the  opinion  of  the  Court  was,  whether 
there  was  sufficient  legal  evidence  of  the  first  marriage,  which 
took  place  in  Macedonia,  to  warrant  the  conviction  of  the  accused. 
The  evidence  was  made  a part  of  the  case. 

May  19.  The  case  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaren,  and  Magee,  JJ.A.,  and  Middleton,  J. 

L.  V.  McBrady,  K.C.,  and  IT.  E.  McKittrick,  for  the  defendant, 
argued  that  the  first  marriage  had  not  been  proved.  The  Crown 
presented  evidence  of  a ceremony  having  been  performed,  but 
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there  had  been  no  sufficient  evidence  that  this  ceremony  was 
a marriage  according  to  the  law  of  Macedonia.  The  marriage 
law  of  that  country  had  not  been  proved.  Under  our  law  the 
first  marriage  must  be  strictly  proved;  and  this  the  Crown  had 
failed  to  do:  Regina  v.  Savage  (1876),  13  Cox  C.C.  178;  Rex 
v.  Ray  (1890),  20  O.R.  212;  Foote’s  Foreign  and  Domestic  Law, 
3rd  ed.,  p.  536;  Taylor  on  Evidence,  10th  ed.,  p.  167;  Regina 
v.  Brierly  (1887),  14  O.R.  525,  at  p.  539. 

J.  R.  Cartwright , K.C.,  for  the  Crown,  contended  that  the 
Crown  had  adduced  ample  evidence  to  prove  the  first  marriage, 
especially  when  the  defendant  himself  admitted  that  he  had 
been  married  before.  He  relied  upon  The  Queen  v.  Griffin  (1879), 
4 L.R.  Ir.  497,  at  p.  516;  Bishop  on  Statutory  Crimes,  2nd  ed., 
sec.  610;  Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  vol.  4,  p.  45; 
Miles  v.  United  States  (1880),  103  U.S.R.  (13  Otto)  304;  Regina 
v.  Creamer  (1860),  10  L.C.R.  404;  Regina  v.  Manwaring  (1856), 
1 Dears  & B.  132,  at  p.  144;  Regina  v.  Simmonsto  (1843),  1 
C.  & K.  164. 

McBrady,  in  reply. 

June  17.  Maclaren,  J.A. : — The  accused  was  convicted  of 
bigamy  in  a case  tried  without  a jury  in  the  County  Court  Judge’s 
Criminal  Court  at  Toronto. 

The  second  marriage  at  Toronto  was  fully  proved;  also  the 
fact  that  the  first  wife  was  alive  when  this  second  marriage  took 
place.  The  learned  County  Court  Judge  reserved  for  this  Court 
the  question  whether  there  was  sufficient  legal  evidence  of  the 
first  marriage,  which  took  place  in  Macedonia,  upon  which  to 
found  or  warrant  the  conviction  of  the  accused.  The  evidence 
was  made  a part  of  the  case. 

Bigamy  is  defined  in  sec.  307  of  the  Criminal  Code.  That 
portion  of  the  section  which  covers  the  present  case  reads  as 
follows:  “ Bigamy  is  the  act  of  a person  who,  being  married,  goes 
through  a form  of  marriage  with  any  other  person.”  Before 
the  enactment  of  the  Code,  in  1892,  it  was  defined  in  our  statute 
as  the  act  of  “any  one  who,  being  married,  marries  any  other 
person  during  the  life  of  the  former  husband  or  wife,”  which  is 
still  the  law  in  England.  Even  under  this  latter  provision,  it 
was  held  that  the  first  marriage  had  to  be  proved  more  strictly 
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than  the  second.  As  will  be  seen  from  the  above  citation  from 
the  Code,  it  is  now  sufficient  to  go  through  a form  of  marriage 
in  the  second  instance  to  constitute  the  offence.  It  is  still  neces- 
sary, however,  to  prove  a real  legal  marriage  in  the  first  instance. 

In  the  stated  case  the  learned  Judge  summarises  the  evidence 
upon  which  he  convicted  the  accused  as  follows:  “The  proof 
of  the  first  marriage,  which  took  place  in  Macedonia  about  eight 
years  ago,  consisted  (in  addition  to  the  confession  of  the  prisoner 
that  he  had  been  married  before)  of.  the  evidence  of  several  wit- 
nesses who  said  that  they  were  present  when  the  ceremony  was 
performed,  that  the  ceremony  took  place  in  the  village  Greek 
church,  and  was  performed  by  the  priest  of  that  church,  in  the 
presence  of  the  villagers  gathered  there  to  witness  it,  and  that 
such  ceremony  was  performed  in  the  same  manner  and  by  the 
same  officiating  priest  as  and  by  whom  weddings  usually  wrere 
performed  in  that  village,  and  (in  so  far  as  the  witnesses  were 
qualified  to  speak)  according  to  the  rites,  laws,  and  customs  of 
that  country.  The  evidence  also  shewed  that,  following  this 
marriage  ceremony,  the  prisoner  and  the  woman  with  whom  he 
went  through  the  marriage  ceremony  lived  together  as  man  and 
wife  and  had  two  children  born  to  them.  The  accused  left 
this  wife  and  the  two  children  in  Macedonia  when  he  came  to 
Canada.” 

First,  as  to  the  confession,  and  what  weight,  if  any,  should 
be  given  to  it:  strictly  speaking,  it  is  not  a confession,  as  the 
accused  did  not  in  terms  admit  that  he  had  been  guilty  of  any 
crime.  It  was  in  form  simply  an  admission  that  he  had  been 
married  in  Macedonia  to  Sophia  Stein.  Practically  the  distinc- 
tion is  not  material  in  this  case,  as  it  was  made  after  he  was 
arrested  on  the  charge  of  bigamy. 

It  is  pointed  out  by  the  authorities  that  evidence  of  such 
oral  admissions  or  confessions  is  to  be  received  with  caution. 
Parties  are  often  liable  to  be  misunderstood,  and  the  change  of 
a few  words  often  makes  a great  difference.  Again,  parties 
cohabiting  may  say  that  they  have  been  married  in  order  to  escape 
the  moral  odium  attaching  to  their  conduct;  and  others  often 
make  admissions  without  due  consideration,  or  possibly  for  some 
ulterior  motive.  Also  where,  as  here,  the  admission  is  a mixed 
question  of  law  and  fact,  as  a legal  marriage  must  be  proved, 
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it  is  sometimes  said  that  the  same  weight  is  not  to  be  given  to 
it  as  to  one  of  pure  fact.  However,  it  is  now  generally  conceded 
that  such  admissions  or  confessions,  if  deliberate  and  voluntary 
and  clearly  proved,  are  among  the  most  effectual  proofs  in  the 
law:  the  degree  of  credit  to  be  given  to  them  to  be  estimated  by 
the  Judge  or  jury  according  to  the  particular  circumstances  of 
each  case.  See  Taylor  on  Evidence,  10th  ed.,  sec.  865. 

The  authorities  are  not  at  all  in  accord  as  to  what  degree  of 
weight  is  to  be  given  to  such  an  admission.  In  Regina  v.  Creamer, 
10  L.C.R.  404  (1860),  the  Court  of  Appeal  for  Lower  Canada, 
composed  of  five  Judges,  held  unanimously  that  the  admission 
of  the  first  marriage  by  the  prisoner,  unsupported  by  other  testi- 
mony, was  sufficient  to  support  a conviction.  To  the  same 
effect  is  a unanimous  judgment  of  the  Supreme  Court  of  the 
United  States  in  Miles  v.  United  States,  103  U.S.  404  (1880). 
In  Regina  v.  Simmonsto,  1 C.  & K.  164  (1843)  (same  case  reported 
as  Regina  v.  Newton,  2 Moo.  & Rob.  503),  it  being  the  case  that 
the  only  evidence  of  the  first  marriage  in  New  York  was  the 
admission  of  the  defendant,  Wightman,  J.,  after  consultation 
with  Cresswell,  J.,  instructed  the  jury  that,  if  they  believed  the 
witnesses  and  that  there  was  a legal  marriage,  they  might  find 
the  prisoner  guilty. 

There  are  also  a number  of  other  cases  in  which  such  admis- 
sions have  been  received,  without,  however,  relying  upon  them 
exclusively,  as  in  the  foregoing. 

In  Truman’s  Case  (1795),  1 East  P.C.  470,  where  a convic- 
tion was  upheld,  some  of  the  Judges  thought  the  acknowledg- 
ment alone  would  have  been  sufficient,  but  others  relied  in  part 
upon  a certificate  of  some  legal  proceedings  concerning  the  mar- 
riage. 

In  Regina  v.  Upton  (1839),  1 Russell  on  Crimes,  7th  ed.,  p.  983, 
where  the  prisoner  had  admitted  before  a Justice  that  he  had 
married  his  first  wife,  Erskine,  J.,  left  it  to  the  jury,  observing 
that  it  was  not  an  incautious  statement,  but  that  the  prisoner’s 
mind  was  directed  to  the  very  point  by  the  charge  made  against 
him. 

In  Regina  v.  Flaherty  (1847),  2 C.  & K.  782,  where  the  prisoner 
went  to  a police  office  and  said  he  had  married  two  wives,  who 
were  both  with  him,  and  that  he  could  have  no  peace  or  quiet 


C.  A. 
1911 

Rex 

v. 

Naoum. 

Maclaren,  J.A. 


310 


ONTARIO  LAW  REPORTS. 


C.  A. 
1911 

Rex 

v. 

Naoum. 

Maclaren,  J.A. 


[VOL. 

with  them,  giving  names,  dates,  etc.,  Pollock,  C.B.,  told  the 
jury  that  the  prisoner  might,  for  a purpose,  have  stated  an  un- 
truth, and,  while  it  was  some  evidence  of  a marriage,  it  was 
not  enough. 

In  Regina  v.  Johnston  (1897),  103  L.T.J.  109,  it  was  held 
unanimously  by  the  Irish  Court  for  Crown  Cases  Reserved, 
eight  Judges,  that  the  admission  of  the  prisoner  to  a policeman 
that  he  was  a bigamist  was  some  evidence  to  go  to  the  jury  of 
every  condition  that  was  necessary  to  establish  his  guilt;  and 
the  conviction  was  affirmed. 

On  the  other  hand,  it  was  held  at  nisi  prius  by  Lush,  J.,  in 
Regina  v.  Savage,  13  Cox  C.C.  178,  that  the  admission  by 
the  prisoner  that  he  had  married  his  first  wife  in  Scotland  was 
not  evidence  of  a legal  marriage;  and  he  directed  an  acquittal. 

This  case  was  followed  by  a Divisional  Court  in  our  own 
Province  in  Regina  v.  Ray,  20  O.R.  212;  and  still  later  in  England 
by  Lawson,  J.,  in  Rex  v.  Lindsay  (1902),  18  Times  L.R.  761. 

The  report  in  Regina  v.  Savage,  supra,  can  scarcely  be  an 
exact  one,  as  Lush,  J.,  is  credited  with  saying,  when  Regina 
v.  Newton,  supra,  was  cited  to  him,  “that  he  could  not  act  upon 
that  case,  as  it  was  at  variance  with  the  law;  and  he  should 
therefore  overrule  it.” 

In  The  Queen  v.  Griffin,  4 L.R.  Ir.  497,  at  p.  516,  Barry,  J., 
who  formed  one  of  the  majority  in  a reserved  bigamy  case,  said 
that  he  had  spoken  to  Mr.  Justice  Lush  about  the  Savage  case, 
who  said  that  he  never  intended  to  overrule  Regina  v.  Newton ; 
and  all  that  he  decided  in  the  Savage  case  was  that  he  did  not 
think  the  evidence  of  the  first  marriage  sufficient  to  warrant  a 
conviction.  Barry,  J.,  adds:  “I  see  no  reason  . . . why 

a man’s  admission  that  he  has  been  married  should  not  be 
evidence  against  him  as  well  as  his  admission  that  he  had  com- 
mitted murder.  If  the  admission  be  not  evidence  of  a legal 
marriage,  no  man  should  be  allowed  to  plead  guilty  to  a charge 
of  bigamy.” 

Besides  the  admission  in  this  case,  there  was  received  the 
testimony  of  witnesses  from  Macedonia  who  were  present  at 
the  marriage  of  the  accused,  including  the  best  man,  who  was 
married  in  the  same  Greek  church  by  the  same  priest,  and  who 
swore  that  the  marriage  was  similar  to  all  the  other  marriages 
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in  that  village.  These  witnesses  spoke  of  the  custom.  The  only 
one  of  them  who  claimed  to  have  knowledge  of  the  Macedonian 
law  on  the  subject  was  Nassau  Johnson,  who  said  that  he  was 
able  to  speak  of  the  “laws  and  rites  and  customs”  regarding 
marriage  in  Macedonia.  He  had  studied  these  in  the  Greek 
school  and  Servian  college.  There  was  no  written  law;  but 
the  priest  knew  the  law.  He  was  only  sixteen  when  he  left 
college  and  came  to  this  country. 

If  it  were  necessary  to  prove  the  Macedonian  law  as  to 
marriage,  I do  not  think  the  testimony  of  these  witnesses  would 
be  sufficient  for  that  purpose.  The  leading  authority  on  the 
subject  is  The  Sussex  Peerage  Case  (1844),  11  Cl.  & F.  85,  134.  It 
was  there  laid  down  that,  although  it  was  not  necessary  that 
one  should  be  a professional  lawyer  to  prove  the  foreign  law, 
it  must  be  one  who  was  peritus  virtute  officii.  Bishop  Wiseman, 
who  had  held  a quasi-judicial  position  at  Rome,  was  held  quali- 
fied to  prove  the  canon  law  as  to  marriage  which  was  in  force 
in  that  city.  In  this  case  the  House  of  Lords  overruled  the 
decision  of  Wightman,  J.,  in  Regina  v.  Dent  (1843),  1 C.  & K. 
97,  who  accepted,  in  the  case  of  a Scotch  marriage,  the  testimony 
of  a non-professional  witness  who  had  no  special  knowledge  as 
to  the  law  of  Scotland. 

The  best  evidence  on  such  a point  is  that  of  a foreign  Judge, 
or  of  a barrister  or  solicitor  practising  in  the  Courts  of  his  own 
country.  In  addition,  the  following  have  been  held  to  be  com- 
petent: a colonial  Attorney-General,  who  was  not  a lawyer, 
as  to  the  law  of  the  colony  (The  Sussex  Peerage  Case,  supra,  at 
p.  124);  a Governor-General  of  Hong  Kong,  as  to  the  marriage 
law  there  ( Cooper-King  v.  Cooper-King,  [1900]  P.  65);  an  English 
barrister,  who  had  been  employed  by  the  Colonial  Office  as  to 
marriage  questions  in  Malta,  although  he  had  never  practised 
there,  as  to  Maltese  law  (Wilson  v.  Wilson,  [1903]  P.  157);  a 
Persian  ambassador,  as  to  the  law  of  his  country,  which  he  is 
required  officially  to  know  (In  the  Goods  of  Dost  Aly  Khan  (1880), 
6 P.D.  6);  a Chilian  notary,  as  to  the  testamentary  law  of  Chili 
(In  the  Goods  of  Whitelegg,  [1899]  P.  267);  as  to  the  marriage  law 
of  Michigan,  a minister  of  25  years’  standing  in  that  State,  who 
had  studied  these  laws  and  had  communications  with  the  Secre- 
taryof  State  regarding  them,  and  had  celebrated  many  marriages 
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( Regina  v.  Brierly,  14  O.R.  525).  The  following  have  been  held 
not  to  be  competent:  a jurisconsult,  who  studied  the  foreign  law 
at  a university  in  another  country,  and  who  had  not  practical 
knowledge  of  it  (. Bristow  v.  Sequeville  (1850),  5 Ex.  275;  In  re 
Turner,  [1906]  W.N.  27;  In  the  Goods  of  Bonelli  (1875),  1 P.D. 
69);  as  to  Canadian  marriage  law,  an  English  barrister 
who  frequently  argued  Canadian  appeals  in  the  Privy  Council 
{Cartwright  v.  Cartwright  (1878),  26  W.R.  684);  as  to  Scotch 
marriage  law,  a priest  of  that  country  who  had  celebrated  many 
marriages  there  {Regina  v.  Savage,  supra). 

While  the  testimony  of  the  witnesses  from  Macedonia  is  not 
sufficient  to  prove  the  foreign  marriage  law,  it  is  not  without 
weight.  It  proves  the  custom  of  the  country,  and  that  the  cere- 
mony was  performed  in  facie  ecclesice,  and  also  cohabitation  and 
the  birth  of  the  issue  of  the  marriage,  and  that  the  wife  and 
children  are  still  living  with  the  mother  of  the  prisoner — circum- 
stances which  go  to  remove  the  objections  to  the  reception  of 
the  admissions  in  some  of  the  cases  referred  to. 

The  prisoner’s  admission  as  to  his  marriage  in  Macedonia 
was  given  under  such  circumstances  as  fully  justified  the  trial 
Judge  in  giving  weight  to  it.  He  had  just  been  arrested  and 
knew  the  nature  of  the  charge  against  him.  He  was  duly  cau- 
tioned by  the  constable,  and  his  statement  was  clear,  deliberate, 
and  unambiguous,  and  quite  in  accord  with  the  testimony  of 
the  Macedonian  witnesses,  even  to  the  minor  details.  Although 
he  was  ably  and  strenuously  defended,  yet  his  counsel  did  not 
ask  in  cross-examination  a single  question  regarding  the  admis- 
sion made  by  him. 

On  the  whole,  I am  of  opinion  that  there  was  ample  evidence, 
if  the  Judge  believed  it,  as  he  did,  to  support  the  conviction.  It 
might  have  been  well  if  the  Macedonian  marriage  law  had 
been  proved.  I think  it  probable  that  there  could  be  found 
a Greek  priest  from  Macedonia  in  the  city  who  could  give 
similar  evidence  to  that  accepted  by  the  Divisional  Court  in 
the  Brierly  case. 

In  my  opinion,  the  question  should  be  answered  in  the 
affirmative. 


Magee,  J.A.: — I agree,  for  the  reasons  given  by  my  brother 
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Maclaren,  that  the  conviction  should  be  affirmed.  But,  even 
apart  from  the  admission  of  the  prisoner,  confirmed,  as  it  is, 
by  other  witnesses,  it  may  be  that  under  treaties  or  otherwise 
the  Court  may  be  bound  to  take  judicial  notice  of  the  status 
of  the  Greek  Church  in  Macedonia,  and,  under  presumption 
of  identity  of  foreign  law  with  our  own  until  the  contrary  is 
proved,  accept  the  validity  of  the  ceremony  performed.  It  is, 
however,  unnecessary  to  discuss  this. 

Moss,  C.J.O.,  Garrow,  J.A.,  and  Middleton,  J.,  concurred. 


[DIVISIONAL  COURT.] 

Boyle  y.  McCabe. 

Security  for  Costs — Issue  as  to  Identity  of  Claimant  of  Interest  in  Land — 

Claimant  out  of  the  Jurisdiction — Real  Actor — Onus. 

A litigant  will,  on  the  ground  that  he  is  beyond  'the  jurisdiction  of  the 
Court,  be  ordered  to  give  security  for  costs,  if  he  he  a real  actor,  the 
form  being  immaterial. 

McC.  applied  to  the  Master  of  Titles,  under  the  Land  Titles  Act,  to  be 
registered  as  owner  in  fee  of  certain  land.  A claim  to  an  interest 
in  the  land  was  filed  by  B.,  who  resided  out  of  the  Province,  and  the 
Master  decided  that  if  B.  were  really  the  brother  of  McC.,  as  he  assert- 
ed, and  she  denied,  he  was  entitled  to  a share  in’  the  land.  The  evi- 
dence adduced  before  the  Master  was  insufficient  to  establish  that  B.  was 
the  person  he  represented  himself  to  be.  The  Master  referred  the  ques- 
tion of  the  identity  of  B.  to  the  Court,  and  an  order  was  made  direct- 
ing the  trial  of  an  issue  between  B.  and  McC.  to  determine  that 
question.  It  appeared  that  two  actions  had  already  been  brought  by 
B.  to  establish  his  claim,  in  both  of  which  security  for  costs  had  been 
ordered,  and  that  both  actions  had  been  dismissed:  — 

L l eld,  that  B.  was  a real  and  not  a mere  nominal  actor  in  the  issue  direct- 
ed, and  must  give  security  for  the  costs  of  McC. 

Order  of  Riddell,  J.,  affirmed. 

An  appeal  by  the  defendant  in  an  issue  directed  to  be  tried 
from  an  order  of  the  Master  in  Chambers  dismissing  the  defen- 
dant’s motion  for  an  order  requiring  the  plaintiff  to  give  security 
for  costs. 

June  9.  The  appeal  was  heard  by  Riddell,  J.,  in  Chambers. 

R.  G.  Smythe,  for  the  defendant. 

C.  Kappele,  for  the  plaintiff. 
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June  12.  Riddell,  J.: — Margaret  McCabe  applied  to  the 
Master  of  Titles,  under  the  Land  Titles  Act,  to  be  registered 
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as  owner  in  fee  of  certain  land  in  Toronto.  She  established 
her  title  to  the  satisfaction  of  the  Master  in  a manner — but,  as  it 
was  alleged  that  one  Lawrence  Boyle,  of  San  Francisco,  claimed 
an  interest,  the  Master  caused  Boyle  to  be  served  with  notice. 
Boyle  had,  in  1886,  brought  an  action  against  Mrs.  McCabe 
for  partition  or  sale  of  the  land:  upon  his  failing  to  comply  with 
an  order  for  security  for  costs,  this  action  was  dismissed,  and  the 
costs  are  unpaid — again,  in  1905,  he  had  begun  an  action  to  estab- 
lish a claim  to  the  same  land,  with  the  same  result.  It  was, 
therefore,  proper  for  the  Master  of  Titles  to  cause  him  to  be 
notified.  Upon  being  notified,  he  filed  a claim.  On  the  24th 
April,  1911,  the  Master  of  Titles  decided  that  if  Boyle  were 
really  the  brother  of  Mrs.  McCabe,  as  he  claims,  and  she  denies, 
he  was  entitled  to  a one-sixth  share  in  the  land.  An  appeal 
from  this  finding,  taken  by  Boyle,  was  abandoned  on  the  11th 
May,  1911. 

On  the  12th  May  the  Master  of  Titles  referred  the  question 
of  the  identity  of  Boyle  to  the  Court,  naming  Boyle  as  plaintiff 
and  Mrs.  McCabe  as  defendant,  unless  the  Court  should  think 
fit  to  order  otherwise;  and  stated  that  a commission  would  be 
necessary. 

Mr.  Justice  Middleton,  on  the  19th  May,  made  an  order 
for  the  trial  of  an  issue  at  the  non-jury  sittings  at  Toronto,  with 
Boyle  as  plaintiff  and  Mrs.  McCabe  as  defendant,  but  that  the 
naming  of  Boyle  as  plaintiff  “ shall  be  without  prejudice  to  his 
rights  and  position  in  regard  to  the  pending  or  any  further  motion 
by  the  said  . . . McCabe  for  security  for  costs.”  The 

application  for  security  for  costs  came  on  before  the  Master 
in  Chambers,  and  he  gave  judgment  dismissing  the  application 
on  the  30th  May.  His  reasons  are  thus  stated: — 

“By  direction  of  the  Master  of  Titles,  notice  was  given  to 
the  plaintiff,  who  claims  to  be  a brother  of  the  defendant,  and 
as  such  is  entitled  to  an  interest  in  the  land.  The  Master  has 
found  that  he  is  entitled  to  a one-sixth  share,  assuming  that  he 
can  prove  his  relationship  to  the  defendant.  As  the  plaintiff 
has  been  for  many  years,  and  still  is,  a resident  of  San  Francisco, 
it  will  be  necessary  that  a commission  be  issued  to  take  evidence 
there  on  this  point.  It  appears  to  be  admitted  that  two  actions 
brought  by  this  plaintiff  against  the  defendant  in  respect  of  his 
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claim  to  the  share  in  this,  which  he  alleges  to  have  been  his  father’s 
estate,  have  both  been  dismissed  for  default  in  giving  security 
for  costs.  The  motion  is  based  on  this  latter  point,  as  bringing 
the  case  within  Con.  Rule  1198  (d),  and  also  on  the  usual  prac- 
tice in  this  respect,  when  either  party  to  an  interpleader  issue 
resides  out  of  the  jurisdiction. 

“In  my  opinion,  this  case  is  not  distinguishable  in  principle 
from  Ward  v.  Benson  (1901),  2 O.L.R.  366.  Here  the  defendant 
in  the  issue  is,  nevertheless,  the  real  actor  in  the  proceedings 
under  the  Land  Titles  Act.  It  is  merely  her  interest  and  desire 
to  have  the  pending  application  made  by  her  to  the  Master 
of  Titles  disposed  of.  The  only  result  of  granting  this  motion 
for  security  will  be  to  tie  the  matter  up  until  after  vacation. 

“The  procedure  under  the  Land  Titles  Act  seems  more  analo- 
gous to  that  for  Quieting  Titles  than  to  an  interpleader  issue. 
In  that  view  the  decision  of  Spragge,  V.-C.,  in  Shepherd  v.  Hayhall 
(1867),  13  Gr.  681,  seems  very  much  in  point. 

“If  the  plaintiff  succeeds  in  proving  his  relationship,  the 
defendant  will  be  able  to  get  the  costs  of  the  two  abortive  actions; 
but  at  present  I think  the  motion  cannot  succeed,  and  must 
be  dismissed  with  costs  to  the  plaintiff,  to  be  set  off  against 
the  costs  due  by  him  in  the  former  proceedings.” 

This  is  an  appeal  from  the  Master’s  decision. 

There  is  no  mystery  about  the  rules  for  determining  whether 
security  for  costs  will  be  ordered  against  a litigant  outside  the 
jurisdiction  of  the  Court — no  one,  for  that  reason,  will  be  ordered 
to  give  security  unless  he  is  a real  actor,  the  form  being  im- 
material. In  the  ordinary  case  it  is  the  plaintiff  who  is  such 
actor,  but  in  cases  of  interpleader,  e.g.,  both  parties  may  be  con- 
sidered actors:  Swain  v.  Stoddart  (1888),  12  P.R.  490;  Knicker- 
bocker Trust  Co.  v.  Webster  (1896),  17  P.R.  189;  In  re  Milward 
& Co.,  [1900]  1 Ch.  405;  Re  Ancient  Order  of  Foresters  and  Castner 
(1890),  14  P.R.  47;  or  the  party  substantially  moving  in  the 
issue. 

In  the  present  case,  Mrs.  .McCabe,  desiring  to  have  her  title 
to  certain  land  put  in  a more  satisfactory  condition,  puts  the 
law  in  motion.  She  is  the  actor.  A claimant,  Boyle,  appears, 
and,  until  that  claim  is  disposed  of,  the  desire  of  Mrs.  McCabe 
cannot  be  gratified.  If  she  then  dropped  all  proceedings,  she 
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could  not  procure  her  title — and  the  continuation  of  the  pro- 
ceedings was  in  her  hands  as  domina  litis . She  is  still  the  actor, 
just  as  in  Shepherd  v.  Hayhall , 13  Gr.  681,  in  which  the  right  of 
the  plaintiff  to  an  order  under  the  Quieting  Titles  Act  was  con- 
tested by  the  defendant;  and  Spragge,  V.-C.,  set  aside  an  order 
for  security  for  costs  made  against  him  (the  defendant). 

So  in  In  re  Percy  & Kelly  Nickel,  etc.,  Mining  Co.  (1876),  2 
Ch.  D.  531,  an  application  was  made  for  winding  up  a company 
—a  non-resident  shareholder  opposed.  Sir  George  Jessel,  M.R., 
said  (p.  532):  “If  the  person  who  institutes  proceedings  chooses 
to  bring  here  people  out  of  the  jurisdiction  ...  he  must 
take  upon  himself  the  risk  of  being  unable  to  recover  his  costs, 
and  cannot  be  allowed  to  say  that  the  defendant  whom  he  has 
chosen  to  bring  here  is  not  to  defend  himself.  Nor  does  it  make 
any  difference  if  the  party  who  appears  is  not  named 

as  a respondent  or  served.  The  petitioner  who  presents  a petition 
of  this  kind  knows  that  . . . any  shareholder  may  appear 

to- oppose  it;  he  knows  that  there  may  be  shareholders  out  of 
the  jurisdiction,  and  ...  he  must  take  all  that  into  account 
before  he  presents  his  petition.” 

So  far,  there  can,  in  my  view,  be  no  question. 

But  the  Master  of  Titles  decides  that  some  person  named 
“Lawrence  Boyle,”  if  alive,  is  entitled  to  one-sixth  of  the  land — 
not  having  proper  machinery  in  his  own  office  to  determine 
whether  this  plaintiff  is  that  “Lawrence  Boyle,”  he  refers  this 
to  the  Court  under  sec.  93  of  the  statute.  The  Court  has  directed 
an  issue  to  determine  if  the  person  called  Lawrence  Boyle  be 
the  Lawrence  Boyle,  and  made  that  Lawrence  Boyle  the  plain- 
tiff. Who  is  now  the  actor? 

I have  seen  the  Master  of  Titles,  and  he  informs  me  that, 
on  the  evidence  he  has  already  had,  he  must  find  against  the 
plaintiff.  Therefore,  if  the  issue  be  not  proceeded  with,  the 
plaintiff  must  fail.  It  is  accordingly  plain  that  the  plaintiff 
must  be  the  real  actor  in  the  issue  as  well  as  being  plaintiff  in 
name — the  plaintiff  must  proceed  with  the  issue  upon  peril  of 
being  barred.  This,  in  my  view,  making  the  plaintiff  a real, 
and  not  merely  a nominal  actor  and  plaintiff,  the  order  appealed 
from  is  wrong. 

I am  not  at  all  attacking  the  authority  of  the  cases  cited; 
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but  they  are  distinguishable — the  Court  would  not  grant  an 
order  for  security  for  costs  against  a non-resident  claimant  until 
enough  had  been  done  to  throw  the  onus  upon  him,  so  that,  if 
he  failed  to  prosecute  his  claim  further,  he  would  be  barred. 

The  appeal  should  be  allowed  with  costs  here  and  below. 

The  plaintiff  appealed  from  the  order  of  Riddell,  J. 

June  20.  The  appeal  was  heard  by  a Divisional  Court  com- 
posed of  Meredith,  C.J.C.P.,  Teetzel  and  Latchford,  JJ. 

C.  Kappele,  for  the  appellant,  argued  that  his  client  should 
not  be  compelled  to  give  security  for  costs,  because,  though 
nominally  the  plaintiff  in  the  issue,  he  was  in  reality  the  de- 
fendant in  the  proceedings  under  the  Land  Titles  Act.  The 
defendant  in  the  issue  was  the  real  actor.  He  cited  in  support 
of  his  contention  Shepherd  v.  Hayhall,  13  Gr.  681;  Low  v.  Morrison 
(1868),  14  Gr.  192;  Ward  v.  Benson,  2 O.L.R.  366. 

R.  G.  Smythe,  for  the  defendant,  was  not  called  upon. 
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The  judgment  of  the  Court  was  delivered  by  Meredith, 
C.J.: — We  think  that  this  order  may  be  supported  upon  the 
grounds  upon  which  the  learned  Judge  proceeded.  The  cases 
which  have  been  cited  are  distinguishable,  for  the  reasons  on 
which  the  learned  Judge  distinguished  them. 

We  must  take  the  statement  of  the  learned  Judge  as  to  what 
the  Master  of  Titles  has  done  as  accurate.  According  to  it, 
evidence  was  adduced  before  the  Master,  and  that  evidence  is 
insufficient  to  establish  that  the  appellant  is  the  person  he 
represents  himself  to  be.  If  he  is  not,  he  is  making  a fraudulent 
claim  to  the  property.  It  follows,  it  seems  to  us,  as  the  learned 
Judge  thought,  that,  if  the  plaintiff  were  not  to  proceed  with 
this  issue,  the  result  would  be  that  he  would  fail,  and  the  matter 
would  go  back  to  the  Master  of  Titles  upon  the  evidence  before 
him,  and  be  disposed  of  upon  the  hypothesis  that  he  is  not  the 
man  he  claims  to  be.  Two  actions  have  already  been  brought 
by  him  to  establish  his  claim,  and  security  for  costs  was  ordered 
in  both  of  them.  Both  have  been  dismissed,  and  it  would  be 
very  unjust  to  the  respondent,  we  think,  that  the  appellant 
should  be  permitted  now,  living  in  San  Francisco,  to  litigate  the 
matter  again  without  giving  security  for  costs.  The  order  must 
be  affirmed. 
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If  any  one  has  faith  in  the  appellant  or  his  claim,  it  may  be 
shewn  by  becoming  surety;  and,  if  there  is  any  sufficient  reason 
shewn  for  doing  it,  there  is  no  objection  to  giving  a little 
additional  time  for  the  furnishing  of  the  security. 


Meredith,  C..T. 


[DIVISIONAL  COURT.] 

D.  c.  Re  Angus  and  Township  of  Widdifield. 

1911  Municipal  Corporations — By-law  of  Township  Authorising  Expenditure  on 

* Roads  in  Territory  soon  to  be  Annexed  by  Town — Approval  by  Electors 

June  23.  — Unreasonableness — Motion  to  Quash — Municipal  Act,  1903,  sec.  338 

(2) — Posting  Copies  of  By-law  in  Public  Places — Duty  of  Council — 
Selection  of  Places — Delegation  to  Reeve — Preservation  of  Evidence  of 
Posting — Costs. 

A by-law  of  the  township  authorising  the  expenditure  of  $33,000  for  mak- 
ing improvements  in  roads  within  a part  of  the  township,  which  was  to 
be  annexed  to  town  of  North  Bay  on  the  1st  January,  1911,  was  sub- 
mitted to  the  electors  of  the  township  on  the  2nd  September,  1910,  and 
was  approved  by  a majority  of  those  who  voted: — 

Held,  upon  a motion  to  quash  the  by-law,  that  no  aid  should  be  given  to  a 
municipality  endeavouring  to  support  a proposal  to  saddle  the  town- 
ship with  an  indebtedness  for  money  to  be  expended  upon  a part  of  it 
soon  to  become  part  of  another  municipality;  and  the  by-law  could  not 
be  supported  unless  it  was  clearly  shewn  to  be  within  the  powers  of  the 
municipality. 

Section  338(2)  of  the  Municipal  Act,  1903,  requires  that,  “the  council  shall 
put  up  a copy  of  the  by-law  at  four  or  more  of  the  most  public  places 
in  the  municipality:” — 

Held,  that  the  onus  was  upon  the  township  corporation,  if  this  direction 
was  disregarded,  of  proving  that  the  omission  had  not  affected  the 
result. 

Re  Pickett  and  Township  of  Wainfleet  (1897),  28  O.B.  464,  467,  and  Re 
Begg  and  Township  of  Dunwich  (1910),  21  O.L.B.  94,  99,  followed. 

The  evidence  shewed  that  the  council  did  not  select  the  places  for  posting 
up  the  copies,  but  left  it  to  the  reeve,  who  put  up  four,  all  within  about 
three-quarters  of  a mile  and  all  within  the  part  of  the  township  to  be 
annexed,  not  one  more  than  three-quarters  of  a mile  from  the  centre  of 
North  Bay,  but  all  on  the  streets  leading  from  the  country  district. 
Two  others  were  said  to  have  been  put  up,  one  in  or  near  North  Bay, 
and  the  other  in  a country  post  office: — 

Semble,  that  the  statute  calls  upon  the  council  to  exercise  a judgment  as 
to  the  places  for  posting  the  copies,  and  it  would  be  well  that  councils 
should  pay  strict  attention  to  the  requirements  of  the  statute,  and  also 
preserve  regular  proof  by  statutory  declarations  of  the  posting;  but 
the  by-law  was  not  to  be  quashed  for  the  neglect  of  the  council  in  these 
regards. 

And  held,  that  the  evidence  did  not  shew  that  any  other  place  or  places 
in  the  township  was  or  were  more  public  than  the  points  selected. 

Re  Mace  and  County  of  Frontenac  (1877),  42  U.C.B.  70,  distinguished. 

Held,  however,  that  the  by-law  should  be  quashed  because,  in  the  circum- 
stances above  stated,  it  was  grossly  unreasonable. 

Held,  also,  that  the  position  taken  by  the  township  corporation  upon  the 
motion — namely,  agreeing  not  to  act  upon  the  by-law,  but  insisting 
that  it  was  not  to  be  quashed — justified  an  order  for  costs  against  the 
corporation. 

Order  of  Meredith,  C.J.C.P.,  reversed. 
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An  appeal  by  Angus  from  an  order  of  Meredith,  C.J.C.P., 
of  the  12th  December,  1910,  dismissing  the  appellant’s  motion 
to  quash  by-law  No.  180  of  the  township  authorising  an  expendi- 
ture of  $33,000  for  the  purpose  of  making  improvements  in 
roads  within  the  part  of  the  township  to  be  annexed  to  the  town 
of  North  Bay. 
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June  16.  The  appeal  was  heard  by  a Divisional  Court  com- 
posed of  Riddell,  Latchford,  and  Sutherland,  JJ. 

J.  M.  Ferguson,  for  the  appellant.  The  by-law  should  be 
quashed  because  the  provision  of  the  Municipal.  Act,  1903, 
3 Edw.  VII.  ch.  19,  sec.  338  (2),  that  “the  council  shall  put  up 
a copy  of  the  by-law  at  four  or  more  of  the  most  public  places 
in  the  municipality,”  was  not  complied  with.  There  must  be 
a strict  compliance  with  this  section;  otherwise  the  onus  is  upon 
the  township  of  proving  that  the  omission  to  comply  with  the 
direction  has  not  affected  the  result.  This  the  township  has 
not  done:  Re  Pickett  and  Township  of  Wainfleet  (1897),  28  O.R. 
464;  In  re  Salter  and  Township  of  Beckwith  (1902),  4 O.L.R.  51; 
Re  Begg  and  Township  of  Dunwich  (1910),  21  O.L.R.  94;  Re 
Mace  and  County  of  Frontenac  (1877),  42  U.C.R.  70.  Besides 
this,  the  by-law  is  unjust  and  unreasonable,  as  it  is  not  in  the 
interests  of  the  municipality,  but  only  of  a section  of  the  people. 

W.  H.  Irving,  for  the  Corporations  of  the  Township  of  Widdi- 
field  and  the  Town  of  North  Bay.  The  words  of  the  section 
have  been  strictly  complied  with.  The  notices  were  properly 
posted  up  in  four  of  the  most  public  places  in  the  municipality. 

Ferguson,  in  reply. 


June  23.  Riddell,  J.: — The  township  of  Widdifield  was 
about  10  x 12  miles  in  extent,  and,  therefore  contained  about 
120  square  miles  of  territory;  it  had  an  assessed  value  of  a little 
over  $500,000.  The  town  of  North  Bay  adjoining  the  town- 
ship, the  town  council  passed,  early  in  1910,  a resolution  to 
annex  a part  of  the  township,  about  1,500  acres  in  all — and  a 
proclamation  of  date  the  7th  April,  1910,  appeared  in  the  Ontario 
Gazette  of  the  23rd  April,  1910  (pp.  686,  687),  giving  effect  to 
the  proposed  annexation  as  of  the  1st  January,  1911,  upon  cer- 
tain conditions  set  out  in  the  proclamation  and  not  material  to  be 
here  copied.  The  part  of  the  township  annexed  is  said  by  the 
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clerk  to  be  about  one-half  a square  mile;  but  this  must  be  a mis- 
take, as  the  proclamation  makes  it  nearly  2 Y2  square  miles  (640 
acres  = 1 square  mile),  the  assessment  of  this  being  about  $300,000, 
leaving  about  $200,000  for  the  remainder  of  the  township. 

A by-law  was  submitted  to  the  people  on  the  2nd  September, 
1910,  to  expend  $33,000  for  carrying  out  certain  improvements, 
opening,  grading,  and  gravelling  streets,  all  within  the  part  of 
the  township  to  be  annexed  within  a few  months  and  made  a 
part  of  the  town  of  North  Bay. 

Of  the  911  voters  qualified  to  vote  upon  this  by-law,  337 
did  vote,  179  for  and  158  against.  A motion  was  made  to  quash 
the  by-law  before  the  Chief  Justice  of  the  Common  Pleas,  and 
by  him  refused. 

This  is  an  appeal  from  that  refusal. 

Upon  opening  the  case  before  us,  counsel  for  the  Township 
(who  also  appeared  for  the  Town  of  North  Bay,  who  had  been 
directed  by  another  Divisional  Court  to  be  notified)  stated  that 
there  was  no  intention  that  the  by-law  should  be  acted  upon, 
but  he  refused  to  consent  to  its  being  quashed.  I do  not  under- 
stand the  position;  if  there  be  no  intention  that  the  by-law  be 
acted  upon,  it  can  be  kept  alive  for  no  legitimate  purpose.  And 
there  may  be  many  good  reasons  for  getting  rid  of  the  by-law 
altogether — it  may  embarrass  if  and  when  other  moneys  are 
required  to  be  raised,  etc. 

The  proposal  to  saddle  the  township  with  an  indebtedness 
for  money  to  be  expended  upon  a part  of  it  which  is,  within  a 
few  weeks,  to  be  part  of  another  municipality,  is,  to  my  mind, 
a monstrous  one — that,  I think,  the  opponents  of  the  motion 
admit.  No  aid  should  be  given  to  a municipality  endeavouring 
to  support  such  a proposal;  and  they  must  be  acting  clearly 
within  their  powers  before  such  a by-law  can  be  supported. 

One  direction  made  by  the  statute  of  1903,  3 Edw.  VII. 
ch.  19,  sec.  338  (2),  is,  that  “the  council  shall  put  up  a copy  of 
the  by-law  at  four  or  more  of  the  most  public  places  in  the  munici- 
pality.” It  has  been  held  that  the  onus  rests  upon  the  town- 
ship, if  this  direction  be  disregarded,  of  proving  that  the  omission 
to  comply  with  the  direction  has  not  affected  the  result:  Re 
Pickett  and  Township  of  Wainfleet,  28  O.R.  464,  at  p.  467,  followed 
in  Re  Begg  and  Township  of  Dunwich,  21  O.L.R.  94  (not  74  as 
indexed),  at  p.  99. 
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In  the  present  case, the  council  did  not  select  the  places  for 
porting  up  the  copies — the  whole  matter  was  left  to  the  reeve, 
Murphy.  He  put  up  four  on  telegraph  poles,  all  within  about 
three-quarters  of  a mile  and  all  within  the  part  of  the  township 
to  be  annexed,  not  one  more  than  three-quarters  of  a mile  from 
the  centre  of  North  Bay,  but  all  on  the  streets  leading  from 
the  country  district.  The  reeve  knows  of  no  other  posters,  of 
his  own  knowledge.  But  he  says  that  he  gave  one  to  Mr. 
Meadows,  who  said  he  had  put  it  up  in  the  post  office  at  Wood- 
land. One  was  given  to  a policeman,  but  that  seems  to  have 
been  put  up  in  or  near  North  Bay. 

There  is  another  post  office,  Trout  Lake,  it  is  said,  although 
I cannot  find  it  in  the  post  office  list.  Then  there  is  apparently 
another  at  Widdifield.  It  appears,  also,  that  several  public 
meetings  were  held  in  opposition  to  the  by-law  in  parts  of  the 
township  remote  from  North  Bay  and  from  the  territory  to  be 
annexed. 

It  is  argued  that  the  statute  has  not  been  complied  with  in 
respect  of  the  posting  of  the  notices.  First,  it  is  said  that  the 
council  did  not  put  up  the  copies — the  council  exercised  no  judg- 
ment at  all,  but  left  the  whole  matter  to  Murphy.  This  is  true, 
and  it  may  be  that  in  some  cases  something  might  turn  upon 
such  a fact.  It  may  be  that,  the  Court  would  not  enter  into  the 
inquiry  at  all  if  the  council  were  to  exercise  a discretion  and 
judgment,  and  in  good  faith  select  certain  places  for  the  posting — 
whereas,  if  the  council  did  nothing  of  the  kind,  the  Court  might 
inquire  with  some  strictness  into  the  locus  and  whether  the 
statute  was  in  fact  complied  with.  I do  not  decide  this,  how- 
ever; simply  saying  that  the  statute  seems  to  call  upon  the  council 
to  exercise  a judgment,  and  it  would  be  well  that  councils  should 
pay  strict  attention  to  the  requirements  of  the  statute.  And,  once 
again,  the  attention  of  municipalities  should  be  drawn  to  the 
advisability  of  preserving  regular  proof  by  statutory  declarations 
of  the  posting.  I have  in  Re  Begg  and  Township  of  Dunwich, 
21  O.L.R.  94,  at  p.  95,  cited  a case  as  early  as  1850,  in  which  our 
Courts  have  said  this  in  substance:  In  re  Lafferty  v.  Municipal 
Councils  of  Wentworth  and  Halton  (1850),  8 U.C.R.  232. 

Re  Mace  and  County  of  Frontenac,  42  U.C.R.  70,  was  cited 
to  us  as  concluding  the  township.  This  is  a full  Court  judgment, 

21 — XXIV.  O.L.B. 
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and,  therefore,  binding  upon  us.  The  statute  12  Viet.  ch.  81,  sec. 
192,  had  provided  that  notice  shall  be  “ given  by  written  or  print- 
ed notices  put  up  in  the  six  most  public  places  in  the  immediate,” 
etc.  Under  this  a number  of  cases  had  been  decided.  But, 
as  the  language  is  not  quite  the  same  as  in  our  statute,  I do  not 
dwell  upon  these  cases.  But  the  Temperance  Act  of  1864,  27 
& 28  Viet.  ch.  18,  by  sec.  5 makes  a provision  more  like  ours — 
“ posting  up  copies  of  the  same  in  at  least  four  public  places  in 
the  municipality.”  The  language  in  our  section  is  “four  or  more 
of  the  most  public  places  in  the  municipality.”  Mace’s  case  is 
decided  under  the  Act  of  1864 — there  the  notices  were  put  up, 
three  in  the  village  of  Cataraqui  and  the  fourth  at  a toll-bar 
about  a mile  away.  There  were  C,  G,  and  B,  apparently  villages, 
“public  places  in  the  township  . . . several  miles  from 

where  the  copies  of  the  by-law  were  put  up”  (p.  81).  Mr.  Justice 
Wilson  held  that  “in  such  a case  it  cannot  be  said  that  the  notices 
were  put  up  in  at  least  four  public  places  in  the  municipality;” 
but  he  bases  this  judgment  upon  the  fact  that  there  were  “other 
villages  in  the  same  township  where  they  could  more  properly 
have  been  put  up,”  adding:  “The  object  of  these  different  notices 
is  that  they  shall  be  in  different  localities  in  order  that  the  electors 
of  the  township  may  be  generally  informed  of  the  purpose  for 
which  they  are  put  up.”  This  was  Kingston  township.  Then, 
in  Pittsburgh  township,  three  of  the  notices  were  put  up  in  one 
village,  Barriefield,  at  the  west  limit  of  the  township,  and  the 
fourth  “elsewhere,”  i.e.,  at  the  north-east  limit.  Mr.  Justice 
Wilson  does  not  decide  as  to  this  township — but,  on  the  rehearing 
before  the  full  Court,  Harrison,  C.J.,  holds  that  in  these  two 
townships  “the  notices  were  not  placed  in  at  least  four  of  the  most 
public  places  in  the  municipality”  (p.  87);  Armour,  J.,  concurs 
in  quashing  the  by-law;  and  Wilson,  J.,  rather  concurs  than 
dissents. 

This  case  is  not  exactly  on  all  fours  with  the  present — so 
far  as  the  township  of  Kingston  is  concerned  it  was  proved 
specifically  that  there  were  other  villages  where  the  notices  could 
more  properly  have  been  put  up — nothing  of  that  kind  is  proved 
in  this  case.  In  the  township  of  Pittsburgh  there  does  not  seem 
to  have  been  any  evidence  of  any  public  place  outside  of  the 
village  of  Barriefield  and  Brewer’s  Mills  where  the  notices  had 
been  put  up.  It  may  be  that  the  decision  goes  so  far  as  to  say 
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that  posting  at  one  part  only  of  the  township  is  not  a sufficient 
compliance  with  the  statute — but,  as  at  present  advised,  I should 
hesitate  before  so  holding.  The  difficulty  is,  that,  whatever 
place — say,  the  north-east  corner  of  lot  7,  concession  4 — be 
selected  as  the  place  for  posting,  an  objection  might  be  raised 
that  this  is  not  as  public  as  another — say,  the  south-west  corner 
of  lot  17,  concession  7 — and  the  council  might  be  compelled,  for 
the  sake  of  certainty,  to  post  a large  number  of  notices  where 
the  statute  calls  only  for  four. 

I cannot,  as  at  present  advised,  think  that  the  evidence  here 
shews  that  any  other  place  or  places  in  the  township  is  or  are  more 
public  than  the  points  selected;  so  that  the  township  of  Kingston 
decision  does  not  assist,  and,  while  it  may  be  that  the  Pitts- 
burgh decision  goes  as  far  as  contended  for,  I do  not  think  it 
necessary  to  decide  the  case  upon  that  ground. 

I reiterate  the  regret  expressed  in  Re  McCracken  and  United 
Townships  of  Sherborne  et  al . (1911),  23  O.L.R.  81,  at  p.  100,  that 
* ‘our  Courts  have  ever  imported  into  the  consideration  of  municipal 
by-laws  the  English  practice  in  the  King’s  Bench,  when  considering 
by-laws  of  corporations,  whether  common  law  and  customary  cor- 
porations or  those  deriving  their  being  from  Royal  Charter.”  I 
should  be  better  satisfied  if  municipal  councils  elected  by  the  people 
to  govern  them  should  be  treated  as  other  legislative  bodies; 
then  the  only  inquiries  would  be  the  power  of  the  council 
to  pass  the  legislation  in  question,  and  whether  that  power  had 
been  exercised  in  the  manner  prescribed  by  statute.  But  that  is  not 
the  law — we  must,  under  the  decisions  binding  upon  us,  go  into 
the  question  of  the  reasonableness  of  the  by-law.  And  upon 
this  it  does  not  seem  to  me  that  there  can  be  any  doubt  that  the 
by-law  is  grossly  unreasonable.  If  the  mere  statement  of  the 
facts  of  the  case  do  not  convince  of  the  unreasonableness  of  the 
by-law,  it  were  useless  to  elaborate  argument. 

I think  the  appeal  must  be  allowed  and  the  by-law  quashed. 
Had  the  township  consented  to  this,  it  might  well  have  been  with- 
out costs,  but  the  extraordinary  position  taken  by  the  township, 
which  I confess  my  inability  to  understand — namely,  agreeing 
not  to  act  upon  the  by-law,  but  insisting  that  it  is  not  to  be 
quashed — justifies  us  in  directing  that  the  respondents  pay  the 
costs  of  this  appeal  and  of  the  motion  before  the  Chief  Justice. 

Latchford  and  Sutherland,  JJ.,  agreed  in  the  result. 
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Rex  y.  Mitchell. 

Criminal  Law — Imprisonment  without  Warrant — Habeas  Corpus — Right- 
fulness of  Detention  at  Time  of  Return — Valid  Warrant — Costs  of 
Conveying  to  Gaol — Amendment  of  Warrant — Conviction  for  Offence 
against  Liquor  License  Act — Evidence  not  Taken  before  Summons  Is- 
sued— Criminal  Code,  sec.  655  (9  Edw.  VII.  ch.  9) — Sufficiency  of  Infor- 
mation— Date  of  Offence — Previous  Conviction — “Autrefois  Convict ” 
— Evidence. 

The  inquiry  upon  a habeas  corpus  goes  no  further  than  the  determination 
of  the  rightfulness  of  the  detention  at  the  time  of  the  return  upon 
which  the  Court  delivers  judgment;  and  the  circumstance  (if  it  exists) 
that  the  original  capture  was  illegal,  does  not  entitle  the  prisoner  to 
his  discharge  if  at  the  time  judgment  is  given  there  be  a valid  warrant 
justifying  his  detention. 

And  where  the  defendant  applied  for  admission  to  the  gaol  and  was  ad- 
mitted one  day  before  the  warrant  for  his  commitment  was  in  the  hands 
of  the  gaoler,  and  after  that  obtained  a writ  of  habeas  corpus,  in  answer 
to  which  the  warrant  was  returned,  a motion  for  his  discharge  was  re- 
fused. 

Review  of  the  authorities. 

The  warrant  was  valid  upon  its  face,  but  a sum  of  money  was  awarded 
for  costs  of  conveying  to  gaol:  — 

Held,  that  no  sum  should  have  been  charged  at  all — the  prisoner  being 
at  the  gaol  door  and  anxious  to  deliver  himself  up  before  the  warrant 
was  made;  but  the  warrant  could,  and  should,  in  this  respect,  be 
amended. 

Rex  v.  Degan  (1908),  17  O.L.R.  366,  followed. 

Upon  a motion  to  quash  a magistrate’s  conviction  of  the  defendant  for 
a second  offence  against  the  Liquor  License  Act,  the  defendant  having 
appeared  without  objection  and  pleaded  “not  guilty:” — 

Held,  that  the  magistrate  was  not  obliged,  under  the  amendment  made 
by  9 Edw.  VII.  ch.  9 to  sec.  655  of  the  Criminal  Code,  to  take  evidence 
before  the  issue  of  a summons : a magistrate  is  justified,  when  the  alle- 
gations of  the  complainant  are  such  as  to  convince  him  of  the  propriety 
if  issuing  a summons,  in  issuing  such  a summons;  if  it  be  necessary  that 
such  allegations  be  upon  oath,  an  information  upon  oath  is  sufficient; 
it  is  only  when  the  allegations  of  the  complainant  do  not  convince  the 
magistrate  that  a summons  should  issue,  that  there  is  any  need  of  wit- 
nesses, and  until  that  time  there  are  no  persons  who  are  his  witnesses. 

Re  Rex  v.  Graham  (1910),  2 O.W.N.  463,  and  The  King  v.  Smith  (1909), 
16  Can.  Crim.  Oas.  425,  distinguished. 

Ex  p.  Archambault  (1910),  16  Can.  Crim.  Cas.  433,  approved  and  fol- 
lowed. 

The  defendant  was  convicted  on  the  10th  May  of  selling  liquor  without  a 
license  “on  or  about  the  23rd  day  of  April,  1911;”  and  was,  within 
three  hours  thereafter,  served  with  a summons  for  selling  liquor  “on 
or  about  the  24th  day  of  April,  1911;”  and  upon  this  summons  he  was 
convicted  on  the  13th  May,  having  pleaded  “not  guilty:” — 

Held,  that,  if  he  could  now  be  allowed  to  withdraw  his  plea  and  plead 
“ autrefois  convict ,”  he  must  prove  that  the  offence  for  which  he  was 
on  trial  was  the  same  as  that  for  which  he  had  been  convicted;  and 
that  he  could  not  do,  according  to  the  evidence  before  the  magistrate. 

Motion  by  the  defendant,  upon  the  return  of  a habeas  corpus, 
for  an  order  for  his  discharge  from  gaol,  and  for  an  order  quashing 
a conviction  made  against  him. 
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June  6.  The  motion  was  heard  by  Riddell,  J.,  in  Chambers. 

J.  B.  Mackenzie,  for  the  prisoner. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

June  12.  Riddell,  J.: — The  prisoner  is  in  Cobourg  gaol; 
and  he  obtained  a writ  of  habeas  corpus,  upon  the  return  of  which, 
a motion  is  made  for  his  discharge. 

It  appears  from  the  return  and  affidavits  filed,  etc.,  that  the 
prisoner  was,  on  the  10th  May,  convicted  by  the  Police  Magis- 
trate at  Campbellford  of  a second  offence  against  the  Liquor 
License  Act,  and  sentenced  to  pay  $200  fine  and  costs — in  de- 
fault to  three  months’  imprisonment  in  the  Cobourg  gaol,  at 
hard  labour. 

Not  liking  to  be  seen  in  the  custody  of  a constable,  and  not 
being  able — or,  if  able,  not  willing — to  pay  his  fine,  he  took  the 
train  for  Cobourg  from  Hastings,  a village  a few  miles  from 
Campbellford,  with  the  intention  of  delivering  himself  to  the 
keeper  of  the  counties  gaol.  He  presented  himself  to  the  keeper 
as  a prisoner,  telling  him  the  story;  but  the  keeper  refused  to 
receive  him.  He  thereupon  telephoned  the  Police  Magistrate 
at  Campbellford.  At  about  six  p.m.,  the  Chief  of  Police  at 
Cobourg  saw  the  prisoner  at  the  gaol  door  trying  to  get  in,  and 
thought  he  was  drunk.  Whether  he  was  drunk  or  not  I do 
not  determine — the  affidavits  are  conflicting,  and  the  matter 
is  one  rather  of  opinion  and  of  definition  than  of  fact — and  it  is 
not  material  in  my  view  of  the  case.  The  Cobourg  Chief  tele- 
phoned to  the  constable  at  Campbellford  to  see  if  there  was 
any  thing  against  Mitchell,  and  was  informed  that  there  was 
a warrant  of  commitment  out  for  him,  asked  to  arrest  him,  and 
told  that  the  Campbellford  constable  would  be  up  with  the 
warrant  next  day.  The  request  was  acted  upon,  the  Cobourg 
Chief  went  with  the  prisoner  to  two  hotels  to  find  his  valise  and 
finally  found  it.  The  Cobourg  lock-up  was  not  considered  by 
the  Chief  a suitable  place  to  keep  the  prisoner,  who  looked  like 
a pretty  respectable  man,  and  the  Chief  obtained  permission 
from  the  keeper  to  place  him  in  the  gaol,  as  furnishing  better 
quarters  for  him.  He  there  remained,  without  demand  or  desire 
for  release,  so  far  as  appears,  until  the  next  day,  when  the  Camp- 
bellford constable  appeared  with  the  warrant  and  delivered  the 
same  to  the  keeper  of  the  common  gaol. 
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I am  now  asked  to  discharge  him  because  of  the  manner  of 
his  coming  to  and  into  the  gaol,  and  because  for  some  20-24 
hours  the  keeper  had  no  warrant.  I do  not  think  that  the  inquiry 
upon  a writ  of  habeas  corpus  goes  further  than  the  determination 
of  the  rightfulness  of  the  detention  at  the  time  of  the  return  upon 
which  the  Court  delivers  judgment.  There  have  been  many 
instances  in  which  a Court  has  enlarged  the  time  for  its  decision 
until  the  detainer  has  had  an  opportunity  to  make  a return  of 
a warrant  which  will  make  a detention  lawful,  which  other- 
wise would  not  be  lawful.  Rex  v.  Graf  (1909),  19  O.L.R.  238, 
is  one  of  them,  and  others  are  cited  in  that  case,  especially  Rex 
v.  Morgan  (1901),  3 O.L.R.  356. 

And  the  circumstance  (if  it  exists)  that  the  original  capture 
was  illegal  does  not  entitle  the  prisoner  to  his  discharge  if  at  the 
time  judgment  is  given  there  be  a valid  warrant  justifying  his 
detention:  “A  detention  which  was  illegal  in  its  inception  may 
afterwards  become  legal,  and  thus  bar  the  prisoner’s  right  to  a 
discharge  on  habeas  corpus :”  15  Am.  & Eng.  Encyc.  of  Law, 
2nd  ed.,  p.  158. 

In  The  Queen  v.  Richards  (1844),  5 Q.B.  926,  the  prisoner  was 
taken  in  custody  under  a warrant  which  was  wholly  invalid 
and  ineffective,  being  founded  upon  a conviction  which  was  bad. 
After  the  prisoner  had  been  a week  in  the  house  of  correction,  the 
Justice  delivered  to  the  keeper  a warrant  of  commitment,  setting 
out  and  founded  upon  a conviction  of  the  same  date  as  the  former 
invalid  conviction  and  for  the  same  offence — in  this  conviction  no 
material  defect  appeared.  The  keeper,  upon  a writ  of  habeas  corpus , 
had  returned  both  warrants.  Counsel  arguing:  “Here  the  gaoler 
has,  at  the  time  of  the  return,  a good  warrant  from  the  committing 
Justice:  how  many  bad  ones  he  may  have  had  before  is 
immaterial  to  the  present  purpose:  the  informal  ones  are 

merely  waste  paper.”  He  was  stopped  by  the  Court.  Lord 
Denman,  C.J.,  said  (p.  932):  “I  think  you  are  right.  It  is 
impossible  not  to  see  that  the  gaoler  has  returned  good  warrants, 
upon  which  the  parties  may  lawfully  be  detained.”  Patteson, 
Williams,  and  Wightman,  JJ.,  concurred. 

It  is  true  that  before  this  decision  there  were  cases  which 
seemed  to  indicate  that  a return,  to  be  valid,  must  justify  the 
original  taking. 
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In  Elizabeth  Warman’s  Case  (1777),  2 W.  Bl.  1204, 
the  return  was  that  the  alleged  detainor  “did  not  detain  and 
never  had  detained  her.”  The  Court  thought  this  was  no  answer 
to  the  taking,  and  gave  leave  to  amend  the  return,  which  was 
done  in  Court,  by  denying  the  taking  also.  The  return  was 
filed,  but  no  motion  made  thereon.  This,  it  will  be  seen,  is  no 
authority  for  the  proposition  that  a detention  originally  wrong- 
ful cannot  become  rightful  by  matter  subsequent.  It  is  but  a 
decision  upon  the  effect  of  a return  in  a particular  form — the 
writ  of  habeas  corpus  is  express  that  the  “cause  of  his  being  taken 
and  detained”  be  returned — and  all  that  the  Court  did,  in  the 
case  under  consideration,  was  to  express  an  opinion  that  the 
particular  return  was  not  a return  of  the  “cause  of  his  (her) 
being  taken,”  and  permitted  the  alleged  detainor  to  supplement 
the  return. 

In  The  King  v.  Winton  (1792),  5 T.R.  89,  the  return  was:  “I 
had  not  at  the  time  of  receiving  this  writ,  nor  have  I since  had,  the 
body  of  the  within  named  M.  G.  detained  in  my  custody,  so  that 
I could  not  have  her  before  the  within  named  W.  H.  A.,  as  within 
I am  commanded.”  Buller,  J.,  says  (p.  91):  “The  defendant 
does  not  deny  having  the  party,  he  only  denies  the  detaining  of 
her;  but  we  must  inquire,  when  she  is  brought  up,  whether  or 
not  she  be  detained.”  Another  decision  on  the  form  of  return. 

Since  Regina  v.  Richards  that  case  has  been  consistently  fol- 
lowed. 

In  In  re  Robert  Fell  (1845),  15  L.J.M.C.  25,  there  were,  in 
fact,  two  orders  under  which  an  alleged  lunatic  was  detained — 
the  return  justified  the  detainer  under  one  only,  which  was  held 
bad.  Patteson,  J.,  amended  the  return  and  remanded  the  lunatic, 
the  other  order  being  good. 

In  Ex  p.  Cross  (1857),  2 H.  & N.  354,  the  original  and  bad 
warrant  was  of  the  4th  May,  but  a good  one  was  lodged  on  the 
21st  May,  and  the  full  Court  of  Exchequer  held  that  this  warrant 
sufficiently  justified  the  detention. 

In  In  re  Charles  Smith  (1858),  3 H.  & N.  227,  the  return  shewed 
committal,  on  the  30th  March,  under  a warrant  which  was  ad- 
mittedly bad  (p.  230),  and  afterwards,  while  the  prisoner  was 
in  custody  under  this  warrant,  another  warrant  (on  the  12th 
April)  by  the  same  magistrate;  and  the  Court  held  that,  as 
the  second  warrant  was  good,  the  prisoner  must  be  remanded. 
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In  re  Elmy  and  Sawyer  (1834),  1 A.  & E.  843,  is  not  in  opposi- 
tion to  this.  There  the  warrant  under  which  the  prisoners  were 
in  custody  was  withdrawn,  and  a new  one  substituted — the  Court 
held  that  the  new  warrant  was  also  bad,  as  not  shewing  that  it 
was  in  substitution  of  the  former  (some  Judges  intimating  that 
it  was  not  shewn  that  the  prisoners  were  held  under  the  latter 
warrant  at  all). 

There  can  be  no  distinction  between  a void  warrant,  a piece 
of  waste  paper,  and  no  warrant  at  all.  It  follows  that  whether 
the  original  taking  were  wrongful  or  not  is  immaterial;  and  the 
present  validity  of  the  present  imprisonment  (by  “ present’ 7 
meaning  the  “time  of  the  return”  upon  which  judgment  is  given 
for  or  against  discharge)  is  all  that  can  be  inquired  into. 

Whether  an  action  for  false  imprisonment  for  the  time  during 
which  the  prisoner  was  in  gaol  without  a warrant  would  lie,  we 
need  not  inquire  any  more  than  was  done  in  Regina  v.  Richards. 
In  view  of  the  fact  that  the  prisoner  was  clamouring  to  be  ad- 
mitted to  gaol,  it  may,  perhaps,  be  considered  that,  unless  and 
until  he  made  a demand  for  release,  he  could  not  be  said  to  be 
imprisoned  at  all:  Commonwealth  v.  Green  (1898),  185  Pa.  St.  641 . 

Neither  are  we  concerned  with  the  question  as  to  when  the 
imprisonment  will  come  to  an  end — in  any  view  the  term  of 
imprisonment  is  still  current — and  the  refusal  to  discharge  on 
this  writ  will  not  prevent  the  prisoner  obtaining  another  when- 
ever he  conceives  his  term  has  expired:  Rex  v.  Robinson  (1907), 
14  O.L.R.  519;  In  re  Bartels  (1907),  15  O.L.R.  205.  And  there 
is  nothing  in  Rex  v.  Miller  (1909),  19  O.L.R.  288,  opposed  to 
this  view. 

The  warrant  is  valid  upon  its  face — but  an  objection  is  made 
that  no  sum,  or  at  least  a much  smaller  sum,  should  have  been 
awarded  for  costs  of  conveying  to  gaol.  Under  the  circum- 
stances, no  sum  should  have  been  charged  at  all — the  prisoner 
being  at  the  gaol  door  and  anxious  to  deliver  himself  up  before 
the  warrant  was  made  out.  But  it  has  been  decided  by  my 
brother  Teetzel  that  the  warrant  may  be  amended : Rex  v.  Began 
(1908),  17  O.L.R.  366.  In  that  case,  it  is  true,  the  amount  of 
costs  was  not  set  out  upon  the  face  of  the  warrant  (I  have  the 
papers  before  me) — the  warrant  read,  “Costs  ...  of  con- 
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veying  the  said  W.  M.  D.  to  the  said  common  gaol  amounting 
to  the  further  sum  of  $ as  indorsed  hereon  . . . 

and  the  costs  (itemised)  were  set  out  in  a paper  attached  to  the 
warrant.  But  my  learned  brother  did  not  proceed  upon  that 
ground — it  is  plain  that  he  looked  upon  the  case  as  though  the 
amount  had  been  set  out  specifically,  instead  of  by  reference,  in 
the  warrant.  I follow  this  case,  the  facts  being  the  same  and 
wholly  different  from  those  in  Rex  v.  Payne  (1824),  4 D.  & R.  72. 
There  a blank  appeared — “the  expenses  of  the  warrant,  viz.,  a sum 
of  shillings.”  Neither  gaoler  nor  prisoner  could 

possibly  know  the  terms  upon  which  the  prisoner  could  be  released 
— here  there  was  no  doubt  about  the  sum  the  warrant  called  for — 
the  fact  that  the  sum  is  wrong  does  not  render  the  warrant  in- 
definite— and  the  power  the  Court  has,  as  decided  in  Rex  v. 
Degan,  to  make  the  amount  right,  removes  all  ground  of  objec- 
tion. 

I have  had  an  opportunity  of  consulting  my  learned  brother, 
and  am  authorised  by  him  to  say  that  a wrong  construction  was 
placed  by  counsel  for  the  prisoner  upon  his  remarks — my  brother 
agrees  with  me  that  no  general  or  public  interest  calls  for  the 
Attorney-General  asking  the  opinion  of  a higher  Court  upon 
this  matter.  The  multiplication  of  appeals  and  proceedings  upon 
mere  technical  grounds  is  to  be  deprecated  and  not  encouraged. 
The  many  pitfalls  still  existing  in  the  criminal  and  quasi-criminal 
law  are  not  to  be  made  more  numerous  in  favour  of  one  who 
has  plainly  violated  the  law  and  has  no  merits  to  be  considered 
by  the  Court. 

This  decision  agrees  with  The  King  v.  Smith  (1909),  16  Can. 
Crim.  Cas.  425,  and  is  not  opposed  to  such  cases  as  The  Queen 
v.  Corbett  (1899),  2 Can.  Crim.  Cas.  499,  The  King  v.  Gow  (1906), 
11  Can.  Crim.  Cas.  81,  etc.,  which  decide  that  the  expenses  of 
conveying  the  defendant  to  gaol  must  be  included  in  the  warrant. 
That  only  applies  where  there  are  such  expenses.  Nor  do  I decide 
that,  without  the  authority  given  by  the  Ontario  statute, the  Court 
could  amend  by  striking  out  costs  improperly  inserted:  Rex  v. 
Townsend  (No.  3)  (1906),  11  Can.  Crim.  Cas.  153,  and  similar 
cases. 

A motion  is  also  made  to  quash  the  conviction  and  upon 
several  grounds: — 
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(1)  It  is  said  that  the  magistrate  did  not  take  any  evidence 
before  issue  of  a summons.  This  objection  is  based  upon  the 
provisions  of  the  Act  of  1909,  8 & 9 Edw.  VII.  ch.  9,  amending 
sec. 655  of  the  Criminal  Code:  “Upon  receiving  any  such  complaint 
or  information  the  Justice  shall  hear  and  consider  the  allegations 
of  the  complainant,  and  the  evidence  of  his  witnesses,  if  any, 
and  if  of  opinion  that  a case  for  so  doing  is  made  out,  he  shall 
issue  a summons.  . . . ” The  argument  is>  that  the  magis- 

trate has  no  power  to  issue  a summons  at  all  unless  and  until 
he  hears  some  witnesses.  Much  reliance  was  laid  upon  a deci- 
sion of  my  own — Re  Rex  v.  Graham,  (1910),  2 O.W.N.  463 — but 
I am  unable  to  see  that  anything  said  in  that  case  has  any  bearing 
upon  this.  There  the  magistrate  made  up  his  mind  adversely 
to  the  application  for  a summons  without  hearing  witnesses — 
I thought  and  think  he  should  not  have  done  so  without  hearing 
any  witnesses  the  complainant  adduced  or  bond  fide  offered  to 
adduce.  But  that  does  not  at  all  conclude  the  magistrate  from 
issuing  a summons,  when  he  is  of  opinion  that  a case  for  doing 
so  has  been  made  out. 

In  The  King  v.  Smith,  16  Can.  Crim.  Cas.  425,  already  cited 
upon  another  point,  the  Master  held  that  the  Justice  had  no 
jurisdiction  to  proceed  to  issue  a summons  without  “hearing 
and  the  taking  of  evidence  upon  oath  of  witnesses  preliminary  to 
the  issuing  of  the  summons  to  the  defendant;  ” that  a judgment  or 
conviction  founded  on  such  a summons,  etc.,  was  illegal;  and  the 
prisoner  was  entitled  to  his  discharge  if  held  on  a warrant  founded 
on  such  a judgment  or  conviction.  There  appears  to  have  been 
an  information  sworn  in  that  case  (p.  428  ad  fin.),  but  the  de- 
fendant did  not  appear,  and  all  proceedings  were  had  in  his  ab- 
sence. This  fact  would  differentiate  the  present  case,  as  here 
the  defendant  appeared  without  objection.  It  has  always  been 
held  that  such  an  appearance  waives  all  irregularities  in  the 
summons,  and  even  the  want  of  a summons.  The  latest  case  in 
our  own  Courts  is  Geller  v.  Loughrin  (1911),  ante  18. 

But,  even  if  that  distinction  were  not  available,  I do  not 
think  the  defendant  is  right.  In  the  case  of  Ex  p.  Archambault 
(1910),  16  Can.  Crim.  Cas.  433,  Archambeault,  J.,  held  that 
a warrant  of  arrest  issued  by  a Justice  of  the  Peace,  on  the  sworn 
information  of  the  complainant,  is  not  invalid  for  failure  of  the 
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Justice  first  to  examine  the  complainant’s  witnesses,  as  per- 
mitted by  the  amendment  of  1909.  In  that  judgment  I wholly 
concur.  I am  of  opinion  that  the  magistrate  is  quite  justified, 
when  the  allegations  of  the  complainant  are  such  as  to  convince 
him  of  the  propriety  of  issuing  a summons,  in  issuing  such  a 
summons — if  it  be  necessary  that  such  allegations  be  upon  oath, 
an  “ information”  on  oath  is  sufficient.  It  is  only  when  the 
allegations  of  the  complainant  do  not  convince  the  magistrate 
that  a summons  should  issue,  that  there  is  any  need  of  wit- 
nesses, and  until  that  time  there  are  no  persons  who  are  “his 
witnesses.” 

A magistrate  would  be  ill-advised  who  would  refuse  a summons 
without  hearing  all  witnesses  whom  the  complainant  produced 
or  bond  fide  offered  to  produce — he  would  leave  himself  open 
to  be  moved  against  as  in  Re  Rex  v.  Graham  (1910),  2 O.W.N.  326. 

It  is  not  without  interest — although  this  cannot  be  made  a 
ground  of  judgment — that  the  Minister  of  Justice,  when  intro- 
ducing the  bill,  appended  the  following  note  to  the  proposed 
amendment:  “Note:  This  is  a desirable  amendment  in  ordinary 
cases,  inasmuch  as  the  Justice  may  sometimes  not  feel  justified 
in  granting  a summons  or  warrant  without  some  further  evi- 
dence than  that  of  the  applicant;  but  it  is  specially  designed  to 
give  express  authority,  which  is  apparently  now  lacking,  for 
compelling  the  attendance  of  witnesses  and  for  the  taking  of 
their  evidence  upon  oath  upon  application  for  warrant  in  extra- 
dition cases.” 

Then  it  is  said  that  the  defendant,  having  on  the  10th  May 
been  convicted  of  selling  liquor  without  a license  “on  or  about 
the  23rd  day  of  April,  1911,”  was,  within  three  hours  thereafter, 
served  with  the  summons  for  selling  liquor  “on  or  about  the  24th 
day  of  April,  1911” — that  it  was  upon  this  he  was  convicted  on 
the  13th  May,  and  this  was  the  conviction  for  which  he  is  suffering 
imprisonment.  The  argument  is,  that  he  might  have  been  con- 
victed of  the  latter  offence  upon  the  former  information — and, 
consequently,  he  might  have  pleaded  “ autrefois  convict .”  Perhaps 
so;  but  he  did  not — he  attended  and  pleaded  “not  guilty.” 
Even  if  he  could  now  be  allowed  to  withdraw  this  plea  and  plead 
“ autrefois  convict ,”  he  must  needs  prove  that  the  offence  for 
which  he  was  on  trial  is  the  same  as  that  upon  which  he  had  been 
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convicted.  That  he  would  be  wholly  unable  to  do — the  offence 
of  which  he  was  convicted  in  the  first  proceeding  was  committed, 
the  evidence  shews,  on  the  23rd  April,  while  the  offence  in  respect 
of  which  he  was  subsequently  convicted  was  on  the  24th  April. 

There  are  a number  of  trivial  objections,  some  covered  by 
authority,  which  I do  not  give  effect  to. 

The  prisoner  should  be  remanded,  the  warrant  being  amended 
as  intimated  above.  Upon  this  part  of  the  proceedings  there  will 
be  no  costs;  the  motion  to  quash  the  conviction  will  be  refused 
with  costs. 

Note:  Counsel  for  the  applicant  informs  me  that  he  intended 
to  move  to  set  aside  the  first  conviction — I see  no  valid  reason 
for  so  doing. 


[IN  THE  COURT  OF  APPEAL.] 

Re  Ontario  Sugar  Co. 

McKinnon’s  Case. 

Estoppel — Res  J udicata — Company — Winding-up — Contributory — Action  for 
Calls — Dismissal — Consent  Judgment — Grounds  for — Ascertainment — 
Evidence  outside  of  Pleadings  and  Judgment. 

Held,  affirming  the  judgment  of  Meredith,  C.J.C.P.,  22  O.L.R.  621,  that 
the  effect  of  the  consent  judgment  dismissing  the  action  brought  by  the 
company  against  McK.  for  calls  upon  shares  standing  in  his  name,  was 
to  bar  the  claim  of  the  liquidator  to  hold  McK.  as  a contributory  in  the 
winding-up  of  the  company. 

The  manner  in  which  the  third  party  claim  was  dealt  with  in  the  consent 
judgment,  the  contemporaneous  minute  in  the  company’s  books  as  to 
the  effect  of  the  dismissal  of  the  action,  and  the  abstention  of  the  com- 
pany from  any  subsequent  demand  for  payment  and  from  in  any  way 
treating  McK.  as  a shareholder,  were  circumstances  which  might  prop- 
erly be  regarded  as  throwing  light  upon  the  intention  of  the  parties  in 
consenting  to  the  judgment;  and,  with  the  light  afforded  by  the  plead- 
ings and  proceedings,  led  to  the  conclusion  above  stated. 

Appeal  by  the  liquidator  of  the  company  from  the  order  of 
Meredith,  C.J.C.P.,  22  O.L.R.  621,  dismissing  the  liquidator’s 
appeal  from  an  order  made  by  Mr.  McAndrew,  an  Official  Referee, 
upon  a reference  for  the  winding-up  of  the  company,  striking  the 
name  of  S.  F.  McKinnon  off  the  list  of  contributories. 

April  27.  The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaren,  and  Magee,  JJ.A. 
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Strachan  Johnston,  K.C.,  for  the  appellant.  The  judgment 
in  favour  of  the  respondent,  in  the  action  by  the  company  against 
the  respondent,  is  not  a bar  to  the  respondent  being  placed  on 
the  list  of  contributories,  unless  it  was  determined  in  the  action 
that  the  respondent  was  not  liable  for  the  calls  for  which  he  was 
sued  because  he  was  not  a shareholder.  As  there  were  at  least 
two  issues  in  the  former  suit,  namely,  whether  McKinnon  was 
a shareholder,  and  whether  the  calls  were  duly  made,  success 
on  either  one  of  which  entitled  McKinnon  to  judgment  of  dis- 
missal of  the  acti'on,  and  as  judgment  on  the  first  issue  was  the 
only  one  which  would  be  conclusive,  and  it  was  not  apparent 
on  the  record  and  proceedings  upon  which  of  the  issues  he  did 
succeed,  he  failed  to  prove  the  res  judicata.  The  learned  Chief 
Justice  of  the  Common  Pleas  was  not  warranted  in  reaching  the 
conclusion  that  the  ground  upon  which  the  respondent  succeeded 
was  that  he  was  not  a shareholder.  He  could  not  reach  that 
conclusion  without  drawing  an  inference  from  the  admissions 
made  before  the  Referee,  which  the  express  admissions  do  not 
warrant.  An  admission  of  fact,  agreed  on  six  years  after  the 
judgment  was  pronounced,  inconsistent  with  the  contentions 
put  forward  at  the  time,  cannot  be  relied  on  as  establishing  the 
ground  upon  which  the  action  was  dismissed.  The  onus  of  estab- 
lishing estoppel  against  the  appellant  rests  on  the  respondent, 
and,  he  having  failed  in  his  proof,  the  appeal  should  be  allowed. 
I rely  on  the  cases  cited  in  the  judgment  of  the  learned  Chief 
Justice  of  the  Common  Pleas. 

J.  Shilton,  for  S.  F.  McKinnon,  the  respondent.  The  order 
of  the  learned  Chief  Justice  is  right  and  should  not  be  disturbed. 
' It  is  clear  from  a reference  to  the  minute-book  of  the  company 
that  the  company  consented  to  the  judgment,  after  mature  con- 
sideration, and  on  the  advice  of  their  solicitors  that  the  action 
could  not  succeed  on  the  ground  that  the  defendant  (the  respon- 
dent) was  a shareholder  of  the  company.  If  the  calls  had  not 
been  regularly  made,  it  was  within  the  company  ’ s power  then 
to  rectify  any  error  in  that  respect.  A consent  judgment  has 
the  same  effect  as  one  pronounced  after  a trial:  In  re  South 
American  and  Mexican  Co.,  Ex  p.  Bank  of  England,  [1895]  1 
Ch.  37;  The  Bellcairn  (1885),  10  P.D.  161.  The  liquidator 
and  respondent  admitted  before  the  Referee  that  the  calls  were 
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regularly  made,  and  this  warrants  the  view  that  the  ground  upon 
which  the  defendant  succeeded  in  the  action  was  that  he  was  not 
a shareholder  in  the  company.  The  learned  Chief  Justice  has 
rightly  put  it  that  “the  Court  for  the  purpose  of  ascertaining 
what  was  actually  determined  in  the  former  action  may  look 
outside  the  judgment  and  pleadings.”  The  company  were  guilty 
of  laches  in  not  prosecuting  the  claim,  if  the  liquidator’s  present 
contention  that  the  company’s  action  failed  because  of  irregu- 
larity in  the  calls  is  correct,  and  the  liquidator  is  estopped  by  his 
admissions  before  the  Official  Referee  from  now  alleging  that  there 
was  such  irregularity.  It  would  be  inequitable  that  the  respon- 
dent should  be  held  liable  as  a contributory,  with  his  rights  against 
the  third  party  in  the  action  lost  by  reason  of  the  judgment. 
The  claim  of  the  liquidator  is  barred  by  the  Statute  of  Limita- 
tions, as  this  is  a simple  contract  debt:  City  of  Montreal  v.  Cantin 
(1904),  35  S.C.R.  223;  In  re  Haggert  Brothers  Manufacturing 
Co.,  Peaker  and  Runions ’ Case  (1892),  19  A.R.  582;  Cook  on 
Corporations,  5th  ed.,  sec.  225;  Morawetz  on  Private  Corpora- 
tions, 2nd  ed.,  sec.  873;  Tobacco-Pipe  Makers’  Co.  v.  Loder  (1851), 
20  L.J.Q.B.  414;  Welland  R.W.  Co.  v.  Blake  (1861),  6 H.  & N. 
410. 

Johnston,  in  reply.  This  is  not,  I submit,  an  action  for  calls, 
but  a proceeding  in  a winding-up  matter,  and  the  liability  begins 
only  when  the  respondent  is  made  a contributory.  See  R.S.C. 
1906,  ch.  144,  sec.  53.  Therefore,  the  Statute  of  Limitations 
does  not  apply:  Shepherd  v.  Hills  (1855),  11  Ex.  55. 

June  30.  The  judgment  of  the  Court  was  delivered  by  Moss, 
C.J.O.: — The  facts  may  be  stated  very  briefly.  McKinnon  was 
one  of  the  original  subscribers  for  shares  in  the  company.  He 
signed  the  memorandum  of  agreement  and  stock-book  upon 
which  the  petition  for  the  issue  of  letters  of  incorporation  was 
based,  and  thereby  agreed  to  take  50  shares  of  the  par  value  of 
$100  each.  He  was  named  in  the  letters  of  incorporation  as  one 
of  the  incorporators.  Calls  were  made  upon  him  in  respect  of 
these  shares,  to  the  extent  of  $5,000.  He  denied  that  he  was 
a shareholder  and  refused  to  pay  the  calls.  Thereupon  the  com- 
pany commenced  an  action  against  him  on  the  10th  December, 
1902. 
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The  statement  of  claim  alleged,  amongst  other  things,  that 
the  defendant  was  one  of  the  applicants  for  the  letters  of  incor- 
poration, and  had  ever  since  the  incorporation  been  the  holder 
of  50  shares  of  the  capital  stock  of  the  company  of  the  par  value 
of  $100  each,  and  that  5 calls,  of  20  per  cent,  each,  had  been  duly 
made,  and  notices  thereof  duly  given  to  the  defendant;  and 
the  plaintiffs  claimed  payment  of  $5,000  for  principal  and  $164. 15 
for  interest. 

In  his  statement  of  defence  the  defendant  set  up  various 
grounds  upon  which  he  claimed  that  he  never  became  or  was  a 
shareholder,  or  liable  in  respect  of  calls  as  a shareholder 
in  the  plaintiff  company,  and  he  also  specifically  denied 
that  he  ever  became  or  was  the  holder  of  the  said  50  shares 
or  any  shares  of  the  capital  stock  of  the  company.  He  further 
alleged  that  the  calls  were  not  made  in  pursuance  of  the  letters 
patent  and  the  Ontario  Companies  Act  and  the  by-laws  of  the 
company.  He  also  caused  third  party  proceedings  to  be  insti- 
tuted against  one  Richard  Harcourt,  claiming  that  the  latter 
was  bound  to  relieve  him  from  the  said  shares  and  all  liability 
in  respect  thereof.  Mr.  Harcourt  having  filed  a defence  to  this 
claim,  an  order  was  made  providing,  amongst  other  things,  for 
the  trial  of  the  issues  between  McKinnon  and  him  by  the  Judge 
before  whom  the  action  was  tried,  immediately  after  the  trial, 
or  otherwise  as  the  trial  Judge  might  direct. 

The  action  and  issue  came  on  for  trial  before  Magee,  J.,  on 
the  5th  October,  1904,  in  the  presence  of  counsel  for  all  parties, 
and,  counsel  aforesaid  consenting  thereto,  it  was  ordered  and  ad- 
judged that  the  action  of  the  plaintiff  against  the  defendant  be 
dismissed  without  costs,  and  that  the  claim  of  the  defendant 
against  the  third  party  be  withdrawn.  With  reference  to  this 
disposition  of  the  matter,  an  entry  appears  on  p.  137  of  the 
minute-book  of  the  company  as  follows: — 

“Directors’  meeting,  15th  October,  1904. 

3.  S.  F.  McKinnon  suit.  The  president  reported  that  the 
case  had  been  dismissed,  which  settles  the  matter  as  far  as  the 
company  is  concerned,  but  Mr.  McKinnon  would,  in  his  (the 
president’s)  opinion,  still  be  held  liable  by  creditors  of  the  com- 
pany. . . . ” 

The  date  of  this  meeting  is  erroneously  printed  in  the  case 
as  the  1st  October. 
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No  further  action  was  taken  by  the  directors  or  the  com- 
pany. McKinnon’s  name  continued  on  the  books  as  a share- 
holder, but  he  was  not  aware  of  it.  No  further  demand  for  pay- 
ment was  made;  he  was  not  notified  of  and  did  not  attend  or 
vote  at  shareholders’  meetings,  or  otherwise  act  as  a shareholder. 

The  company  continued  business  until  the  latter  part  of  1908, 
when,  upon  proceedings  instituted  under  the  Winding-up  Act 
(Dom.),  an  order  was  made  on  the  15th  December,  1908,  declaring 
the  company  insolvent  and  directing  it  to  be  wound  up  under 
the  provisions  of  the  Act,  and,  shortly  thereafter,  the  liquidator 
was  appointed. 

The  proceeding  to  place  McKinnon  on  the  list  of  contribu- 
tories was  commenced  on  the  8th  March,  1910,  and  was  disposed 
of  by  the  Official  Referee  on  the  31st  March,  1910,  who  virtually 
gave  effect  to  the  answer  or  defence  of  res  judicata  set  up  by 
McKinnon,  and  struck  his  name  from  the  list  of  contributories. 
Upon  appeal,  the  order  was  affirmed  by  Meredith,  C.J.  The 
defence  of  estoppel  by  res  judicata  was  based,  of  course,  upon  the 
proceedings  and  consent  judgment  in  the  action  by  the  com- 
pany against  McKinnon. 

It  is  not  now  questioned  that  a judgment  by  consent  may 
raise  an  estoppel  inter  jpartes.  That  it  is  as  binding  and  con- 
clusive between  the  parties  and  their  privies  as  any  other  judg- 
ment (subject,  perhaps,  to  certain  exceptions  in  cases  of  fraud 
or  mistake),  is  well  established  by  the  authorities  referred  to  by 
the  learned  Chief  Justice,  to  which  may  be  added  the  case  of 
Hardy  Lumber  Co.  v.  Pickerel  River  Improvement  Co.  (1898), 
29  S.C.R.  211. 

In  one  of  the  cases  referred  to  by  the  learned  Chief  Justice — 
In  re  South  American  and  Mexican  Co.,  Ex  p.  Bank  of  England, 
[1895]  1 Ch.  37 — the  trial  Judge,  Vaughan  Williams,  J.,  said  (p.  45) : 
“It  has  always  been  the  law  that  a judgment  by  consent  or 
by  default  raises  an  estoppel  just  in  the  same  way  as  a judg- 
ment after  the  Court  has  exercised  a judicial  discretion  in  the 
matter.  The  basis  of  the  estoppel  is  that,  when  parties  have 
once  litigated  a matter,  it  is  in  the  interest  of  the  state  that 
litigation  should  come  to  an  end;  and  if  they  agree  upon  a result, 
or  upon  a verdict,  or  upon  a judgment,  or  upon  a verdict  and 
judgment,  as  the  case  may  be,  an  estoppel  is  raised  as  to  all  the 
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matters  in  respect  of  which  an  estoppel  would  have  been  raised 
by  judgment  if  the  case  had  been  fought  out  to  the  bitter 
end.”  This  statement  of  the  law  was  not  only  not  questioned, 
but  apparently  was  fully  accepted,  by  the  Court  of  Appeal 
which  affirmed  his  decision.  Lord  Herschell,  L.C.,  said 
(p.  50):  “The  truth  is,  a judgment  by  consent  is  intended 

to  put  a stop  to  litigation  between  the  parties  just  as  much  as 
is  a judgment  which  results  from  the  decision  of  the  Court  after 
the  matter  has  been  fought  out  to  the  end.”  He  added:  “I 
think  it  would  be  very  mischievous  if  one  were  not  to  give  a fair 
and  reasonable  interpretation  to  such  judgments,  and  were  to 
allow  questions  that  were  really  involved  in  the  action  to  be  fought 
over  again  in  a subsequent  action.”  A passage  well  worth  bearing 
in  mind  in  dealing  with  a question  of  this  nature. 

The  only  difficulty  in  that  case,  as  in  this,  was  to  ascertain 
what  was  and  what  was  not  in  issue,  and  what  was  actually 
determined  or  settled  by  the  judgment.  The  rule  of  estoppel 
by  judgment  is  simple  and  plain,  viz.,  the  facts  actually  decided 
by  an  issue  in  one  suit  and  in  a competent  Court  cannot  be  again 
litigated  between  the  same  parties  or  their  privies,  and  are  con- 
clusive between  them.  But  the  appellant’s  contention  in  this 
case  is  that,  inasmuch  as  there  were  at  least  two  issues  in  the 
former  suit,  viz.,  whether  McKinnon  was  a shareholder,  and 
whether  the  calls  were  duly  made,  success  upon  either  one  of 
which  entitled  McKinnon  to  judgment  of  dismissal  of  the  action, 
and  inasmuch  as  judgment  on  the  first  issue  was  the  only  one 
which  would  be  conclusive,  and  it  was  not  apparent  upon  the 
record  and  proceedings  upon  which  of  the  issues  he  did  succeed, 
he  failed  to  prove  the  res  judicata.  It  is  said,  further,  that  the 
inquiry  is  to  be  made  by  reference  only  to  the  pleadings  and 
judgment  in  the  former  action.  This  appears  to  be  stating  the 
rule  in  too  restricted  a sense.  For,  while  it  is  true  that  in  cases 
where  a judgment  or  decree  is  couched  in  general  terms,  the  extent 
to  which  it  ought  to  be  regarded  as  res  judicata  can  only  be  deter- 
mined by  ascertaining  what  were  the  real  matters  of  controversy 
in  the  cause,  the  inquiry  is  not  limited  strictly  to  what  is  to  be 
found  upon  the  record  and  in  the  judgment.  As  the  learned 
Chief  Justice  says,  the  Court,  for  the  purpose  of  ascertaining 
what  was  actually  determined  in  the  former  action,  may  look 
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outside  the  judgment  and  the  pleadings.  And  in  this  case  it 
is  not  necessary  to  go  beyond  what  is  clearly  admissible  in  order 
to  come  to  the  conclusion  that  the  ground  of  dismissal  was  not 
confined  to  the  issue  as  to  the  due  making  of  the  calls.  It  is, 
of  course,  clear  that  the  plaintiffs  in  the  action  could  not  succeed 
except  by  establishing  that  McKinnon  was  a shareholder.  It 
was  only  upon  the  footing  of  his  being  the  holder  of  or  liable 
for  calls  in  respect  of  50  shares  in  the  capital  stock  of 
the  company  that  the  plaintiffs  could  recover  judgment 
against  him  for  the  payment  of  the  sum  of  $5,164.15 
demanded  in  the  action.  Unless  the  plaintiffs  could  succeed 
on  that  issue,  the  issue  as  to  the  due  making  of  the  calls 
was  of  no  importance.  Looking,  as  we  are  entitled  to  do 
at  the  whole  of  the  proceedings,  including  the  third  party  pro- 
ceedings, and  reading,  as  we  must,  the  judgment  as  a whole, 
it  is  apparent  that  it  proceeded  upon  the  basis  of  McKinnon 
being  not  liable  as  a shareholder,  and  of  the  plaintiffs  assenting 
to  that  and  giving  up  their  claim  against  him  as  a holder  of  shares 
in  the  company.  Otherwise  why  should  the  claim  against  the 
third  party  be  withdrawn?  That  was  a claim,  not  merely  for 
indemnity  in  that  action,  but  that  the  third  party  should  re- 
lieve McKinnon  of  the  shares.  If  the  effect  of  the  judgment 
of  dismissal  of  the  action  was  to  leave  him  still  liable  in  respect 
of  the  shares,  it  was  still  necessary  for  him  to  establish  his  claim 
to  be  relieved  of  them  by  the  third  party.  But,  as  part  of  the 
judgment  dismissing  the  action,  that  claim  is  withdrawn — why, 
if  not  because  there  was  an  end  to  all  claim  upon  the  shares? 
The  only  fair  inference  from  the  way  in  which  the  third  party 
claim  was  dealt  with  is,  that,  the  basis  of  dismissal  of  the  action 
being  such  as  to  put  an  end  to  all  further  claim  on  the  part  of  the 
plaintiffs,  no  good  reason  existed  for  further  prosecuting  the 
claim  against  the  third  party.  Coupled  with  this  is  the  contem- 
poraneous minute  in  the  company’s  books  of  the  president’s 
statement  that  the  case  had  been  dismissed,  which  settled  the 
matter  as  far  as  the  company  was  concerned,  followed  up  by 
the  abstention  from  any  subsequent  demand  for  payment  and 
from  in  any  way  treating  him  as  a shareholder.  These  are 
circumstances  which  may  properly  be  regarded  as  throwing  light 
upon  the  intention  of  the  parties  in  consenting  to  the  judgment. 
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And,  with  the  light  afforded  by  the  pleadings  and  proceedings, 
they  lead  to  the  conclusion  which  the  learned  Chief  Justice  reached. 
The  appeal  fails  and  should  be  dismissed. 
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[IN  THE  COURT  OF  APPEAL.] 


Caswell  v.  Toronto  R.W.  Co. 


New  Trial — Misstatement  of  Counsel  as  to  Witness  not  Called — Judge’s 
Charge — Allusion  to  Statement  of  Counsel — Inference — Effect  on  Jury — 
Discovery  of  New  Evidence — Necessity  for  Shewing  Diligence — In- 
conclusiveness of  New  Evidence — Conflict — Undertaking  of  Counsel  at 
Trial  not  to  Appeal — Absence  of  Authority — Relief. 

At  the  trial  of  an  action  for  damages  for  injury  sustained  by  the  plain- 
tiff, when  a passenger  upon  a ear  of  the  defendants,  by  being  thrown 
down  by  a sudden  jerk  of  the  car,  the  jury  made  findings  in  favour  of 
the  defendants,  upon  which  the  trial  Judge  dismissed  the  action.  The 
plaintiff  was  not  present  when  the  jury  came  into  Court,  nor  was  her 
senior  counsel  and  solicitor;  her  junior  counsel  was  present,  and  he 
undertook  that  there  should  be  no  appeal,  if  the  action  were  dismissed 
without  costs.  He  did  this  without  instructions  from  the  plaintiff  or 
from  any  one.  This  was  upon  the  suggestion  of  the  claims-agent  of 
the  defendants,  who  was  present,  but  was  not  a barrister  or  solicitor; 
and  no  one  else  was  there  to  represent  the  defendants.  Judgment  was 
accordingly  entered  dismissing  the  action  without  costs,  “on  the 
agreement  between  counsel  that  there  is  to  be  no  appeal  or  motion 
by  the  plaintiff  against  the  findings  of  the  jury  or  the  judgment:” — 
Held,  by  Clute  and  Sutherland,  JJ.,  in  a Divisional  Court  (Suther- 
land, J.,  hesitating),  that  the  plaintiff  should  be  relieved  from  the 
undertaking  and  agreement  and  permitted  to  appeal  upon  the  merits. 
On  the  occasion  of  the  injury  to  the  plaintiff,  there  were  three  passen- 
gers in  the  ear  besides  the  plaintiff.  Two  of  them  were  called  as  wit- 
nesses, and  these  two  and  the  conductor  contradicted  the  plaintiff’s 
account  of  the  cause  of  her  being  thrown  down.  At  the  close  of  the 
evidence,  counsel  for  the  defendants  stated  to  the  Court  that  the  third 
passenger,  Miss  F.,  who  was  a nurse,  had  been  subpoenaed,  but  was  not 
in  attendance,  and  he  would  not  ask  the  Court  to  delay  the  trial  on 
her  account.  Miss  F.  had  not  in  fact  been  subpoenaed,  but  the  counsel 
believed  that  she  had  been  when  he  made  the  statement.  The  trial 
Judge  told  the  jury  that  the  plaintiff’s  statement  was  uncorroborated 
by  that  of  anybody  else,  and  that,  “upon  the  other  side,  everybody 
who  was  upon  the  car  has  been  called  except  one  witness,  who,  it  is 
said,  was  subpoenaed,  and  for  some  reason  or  other  has  not  attended  the 
Court,  and  the  statement  of  these  witnesses  is  in  direct  contradiction  of 
the  account  the  plaintiff  gives.”  Upon  the  appeal  to  the  Divisional 
Court  the  plaintiff  produced  an  affidavit  from  Miss  F.,  and  she 
was  examined  before  the  Court  as  a witness  for  the  plaintiff;  but  her 
evidence  did  not  corroborate  that  of  the  plaintiff:— 

Held,  by  the  Divisional  Court  (Mulock,  C.J.C.P.,  dissenting),  that  the 
statement  of  counsel  for  the  defendants  and  what  was  said  by  the 
trial  Judge  to  the  jury,  based  upon  a mistake,  might  have  affected  the 
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jury  to  the  prejudice  of  the  plaintiff;  and,  therefore,  there  should  be 
a new  trial. 

Held,  by  the  Court  of  Appeal,  reversing  the  order  of  the  Divisional  Court, 
that  a strong  case  must  be  presented  before  a new  trial  can  properly  be 
directed;  that  what  was  said  by  counsel  and  Judge  was  not  objection- 
able, and,  if  it  had  been,  should  have  been  objected  to  when  it  was 
said,  but  was  not;  that  the  motion  was  really  one  for  a new  trial  on  the 
ground  of  newly  discovered  evidence,  and  it  was  not  shewn  that  the 
evidence  could  not,  with  due  diligence,  have  been  adduced  at  the  trial, 
nor  that  it  was  of  such  a character  as  to  satisfy  the  Court  that  the 
plaintiff  ought  to  recover  in  the  action;  and  certainly  a new  trial 
ought  not  to  be  granted  when  the  new  evidence  directly  disproves  the 
plaintiff’s  case,  and  shews  no  other  cause  of  action. 


Appeal  by  the  plaintiff  from  the  judgment  of  Meredith, 
C.J.C.P.,  upon  the  findings  of  a jury,  in  favour  of  the  defendants. 

The  action  was  for  damages  for  injuries  sustained  by  the 
plaintiff,  when  a passenger  upon  a car  of  the  defendants,  by 
being  thrown  down  by  a sudden  jerk  of  the  car,  as  she  alleged, 
when  she  was  moving  towards  the  door  in  order  to  leave  the 
car. 

The  trial  Judge’s  memorandum  of  the  judgment,  made  upon 
the  back  of  the  record,  was:  “Upon  the  findings  of  the  jury, 
I direct  that  the  action  be  dismissed  without  costs.  The  dis- 
missal is  without  costs  on  the  agreement  between  counsel  that 
there  is  to  be  no  appeal  or  motion  by  the  plaintiff  against  the 
findings  of  the  jury  or  the  judgment.” 

December  5,  6,  and  9,  1910.  The  appeal  was  heard  by  a 
Divisional  Court  composed  of  Mulock,  C.J.Ex.D.,  Clute  and 
Sutherland,  JJ. 

John  W.  McCullough,  for  the  plaintiff. 

D.  L.  McCarthy,  K.C.,  for  the  defendants. 

January  27,  1911.  Clute,  J.: — The  first  question  that  arises 
on  this  appeal  is  as  to  the  effect  of  the  consent  given  by  counsel 
that  there  should  be  no  appeal. 

After  the  jury  had  retired,  the  senior  counsel,  who  was  also 
solicitor,  with  his  client  left  the  Court.  In  their  absence  the 
jury  returned.  What  occurred  is  related  by  the  junior  counsel, 
who  was  there,  but  had  no  instructions  either  from  his  senior 
counsel  or  from  the  client  in  the  matter.  I take  the  facts  from 
the  affidavit  of  the  junior  counsel,  who  gave  consent  to  the  judg- 
ment. He  says:  “The  jury  were  out  about  half  an  hour,  and 
returned,  and  the  learned  Chief  Justice  asked  Mr.  Forest,  who 
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was  there  for  the  defendants,  what  about  the  costs  of  the  action; 
Mr.  Forest  said  to  let  the  judgment  be  entered  that  if  the  plain- 
tiff did  not  appeal  there  would  be  no  costs  against  her.  But 
the  learned  Chief  Justice  seemed  to  think  that  would  not  be 
a proper  judgment  to  enter,  and  asked  me  if  I would  consent 
that  there  would  be  no  appeal,  and  I accordingly  consented.” 

It  is  said  by  Pollock,  C.B.,  in  Swinfen  v.  Lord  Chelms- 
ford (I860),  5 H.  & N.  890,  922,  “that  although 

a counsel  has  complete  authority  over  the  suit; 
the  mode  of  conducting  it,  and  all  that  is  incident  to  it 
— such  as  withdrawing  the  record,  withdrawing  a juror, 
calling  no  witnesses,  or  selecting  such  as,  in  his  discretion,  he 
thinks  ought  to  be  called,  and  other  matters  which  properly 
belong  to  the  suit  and  the  management  and  conduct  of  the  trial 
— we  think  he  has  not,  by  virtue  of  his  retainer  in  the  suit,  any 
power  over  matters  that  are  collateral  to  it.”  This  language 
is  approved  in  Matthews  v.  Munster  (1887),  20  Q.B.D. 

141,  by  Lord  Esher,  M.R.,  who  adds  (p.  144)  that 
“the  instances  that  are  given  shew  that  one  of 
the  things  that  counsel  may  do,  so  long  as  the  re- 
quest of  the  client  to  him  to  act  as  advocate  is  in  force,  is  to 
assent  to  a verdict  for  a particular  amount  aiid  upon  certain 
conditions  and  terms.”  See  Halsbury’s  Laws  of  England, 
vol.  2,  p.  398,  secs.  667-9. 

Counsel  has  no  authority  to  refer  an  action  against  the  wishes 
of  his  client  or  upon  terms  different  from  those  which  his  client 
has  authorised.  The  Court  before  whom  the  question  of  setting 
aside  the  reference  comes  is  not  bound  to  sanction  an  arrange- 
ment made  by  counsel  which  is  not  in  the  opinion  of  the  Court 
a proper  one:  Neale  v.  Gordon  Lennox,  [1902]  A.C.  465. 

In  In  re  West  Devon  Great  Consols  Mine  (1888),  38 
Ch.  D.  51,  a question  arose  as  to  admitting  cer- 
tain claims  in  the  winding-up  proceedings.  Certain 

contributories  appeared  by  counsel  and  argued  against 

the  claims  being  admitted,  and  an  order  was  made  stating 
that  “the  above-named  opposing  contributories  undertaking  by 
their  said  counsel  not  to  appeal  or  to  raise  any  objection  in  the 
winding-up  as  to  bearing  their  respective  shares  of  the  said  claims, 
it  is  ordered  that  the  taxed  costs  of  all  the  parties  of  and  inci- 
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dental  to  the  hearing  of  the  said  claims  be  paid  out  of  the  assets 
of  the  said  company.”  It  was  admitted  that  this  undertaking 
was  given  by  the  counsel  for  the  opposing  contributories.  It 
was  given  after  the  Vice-Warden  had  decided  to  allow  the  claims, 
but  before  any  decision  as  to  the  costs  had  been  given,  and  it 
was  given  with  the  approbation  of  the  solicitor,  but  without  any 
express  authority  from  the  clients.  The  question  was  raised 
whether  an  undertaking  not  to  appeal  could  be  given  at  all  by 
counsel  without  express  authority,  and,  if  it  could,  whether  it 
could  be  given  after  a decision  on  the  merits.  Cotton,  L.J.,  said: 
“Now  every  compromise  involves  an  undertaking  not  to  ap- 
peal; it  therefore  cannot  be  beyond  the  authority  of  counsel 
to  undertake  that  his  clients  shall  not  appeal.  As  to  the  other 
point  the  counsel  in  fact  says:  ‘The  Judge  has  given  a decision 
adverse  to  my  client,  and  in  consideration  of  his  receiving  his 
costs  I undertake  that  he  shall  not  appeal  against  it.’  That 
is  a compromise.  The  undertaking,  therefore,  is  prima  facie 
binding.”  He  then  deals  with  the  argument  that  the  consent 
was  given  through  error  and  mistake;  that  counsel  was  mistaken 
in  supposing  the  Vice-Warden  to  have  stated  the 
effect  of  the  resolution  correctly  ; and  he  ob- 
serves that  “the  document  . . . had  been  read 

before  the  Vice-Warden  . . . and  the  appellants  had  had 

full  opportunity  of  becoming  acquainted  with  the  terms  of  the 
resolution,  and  cannot  set  up  the  case  that  they  did  not  know 
them,  as  establishing  a title  to  relief  on  the  ground  of  mistake.” 
In  Rhodes  v.  Swithenhank  (1889),  22  Q.B.D.  577,  the  action 
was  brought  by  an  infant  by  her  next  friend.  The  plaintiff  was 
nonsuited,  and  it  was  suggested  that,  if  there  was  no  appeal, 
the  defendant  would  not  ask  for  costs.  This  was  agreed  to  by 
counsel  for  the  plaintiff,  and  a judgment  of  nonsuit  without  costs 
was  accordingly  entered.  In  an  appeal  to  a Divisional  Court, 
Denman  and  Hawkins,  JJ.,  were  of  opinion  that  the  undertaking 
was  binding  on  the  plaintiff.  Held,  that  the  agreement  was 
of  no  benefit  to  the  infant,  and  was  not  binding  on  her.  Lord 
Esher,  Master  of  the  Rolls,  said:  “In  the  present  case  the  waiver 
of  the  right  to  appeal  was  a matter  beyond  the  ordinary  con- 
duct of  the  action,  and  the  question  therefore  arises  whether  it 
was  for  the  benefit  of  the  infant;”  and  he  thought  that  it  was  not. 
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That  case  differs  from  the  present,  in  that  in  the  present 
the  solicitor,  who  was  also  senior  counsel,  did  not  consent  and 
had  no  knowledge  of  what  had  been  done  until  the  consent 
was  given. 

In  Hargrave  v.  Hargrave  (1850),  12  Beav.  408,  upon  the  trial  of 
an  issue  between  an  infant  and  an  adult,  terms  of  compromise 
were  signed  by  their  counsel,  and  the  cause  was  withdrawn.  The 
agreement,  though  such  as  the  Court  would  have  sanctioned, 
was  not  binding  on  the  infant.  The  adult  afterwards  refused 
to  be  bound  by  the  arrangement.  It  was  contended  in  argument 
that  the  compromise  was  not  binding  on  the  plaintiff,  an  infant, 
and,  on  the  other  hand,  the  defendant  was  not  bound  by  it  for 
want  of  mutuality,  citing  Flight  v.  Bolland  (1828), 

4 Russ.  298.  Lord  Langdale,  M.R.,  said:  “The  plain- 
tiff is  an  infant,  and,  according  to  the  decisions 

here,  this  Court  will  not  decree  the  specific  per- 

formance of  an  agreement  entered  into  between  an  infant 
and  an  adult,  there  being  no  mutuality  or  reciprocity;  and  if, 
therefore,  this  agreement  had  been  entered  into  with  perfect 
authority,  it  is  not  unreasonable  to  doubt,  whether  it  could  be 
enforced  by  this  Court.” 

A number  of  other  cases,  bearing  more  or  less  upon  the  ques- 
tion, are  referred  to  in  Marchant’s  Barrister-at-Law  (1905), 
p.  72. 

When  the  consent  was  given,  counsel  for  the  defendants  was 
not  present;  but  a Mr.  Forest,  claims  agent  of  the  defendants, 
assumed  to  act  for  the  defendants.  It  does  not  appear  that 
he  had  any  authority  whatever  to  act  in  the  premises,  nor  do 
I think  his  action  was  binding  on  the  defendants.  There  was, 
therefore,  a lack  of  mutuality  in  the  agreement,  and,  if  the  de- 
fendants were  not  bound,  the  plaintiff  ought  not  to  be. 

As  a result,  then,  we  have  the  case  of  a consent  made  by  the 
junior  counsel,  in  the  absence  and  without  the  authority  of  the 
senior  counsel  or  the  solicitor,  or  the  client,  undertaking  on 
behalf  of  the  client  that  there  should  be  no  appeal  in  case  costs 
were  not  given  against  her. 

It  appears  from  the  affidavit  filed  that  relief  from  a judg- 
ment for  costs  against  the  plaintiff  was  of  little  or  no  advantage 
to  her,  as  she  was  a person  of  no  means;  and  the  further  fact 
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that  the  defendants  were  not  represented  by  counsel,  and  were 
not,  in  my  opinion,  bound  by  the  consent  of  Forest,  leads  me  to 
the  conclusion  that,  under  the  peculiar  circumstances  of  this 
case,  the  plaintiff  ought  to  be  relieved  from  the  undertaking 
made  in  the  manner  and  under  the  circumstances  above-men- 
tioned, and  be  permitted  to  appeal  this  case  upon  the  merits. 

The  further  grounds  of  appeal,  as  stated  in  the  notice  of 
motion,  are  that  at  the  time  of  the  accident  there  were  four 
passengers  in  the  car;  that  the  plaintiff  had  no  means  of  ascer- 
taining  who  any  of  the  three  passengers  were  until  the  day  of 
the  trial,  when  two  of  the  passengers  gave  their  evidence;  that 
counsel  for  the  defendants,  at  the  close  of  the  evidence  for  the 
defendants,  stated  to  the  Court  that  the  defendants  had  subpoenaed 
the  third  passenger,  who  was  a nurse,  and  that,  as  she  was  not 
in  attendance  at  the  trial,  counsel  presumed  that  she  had  been 
called  out  upon  some  case;  but  that  he  would  not  ask  the  Court 
to  delay  the  trial  on  her  account;  that  it  was  not  until  the  25th 
October  that  the  plaintiff  learned  definitely  the  name  and  ad- 
dress of  this  third  passenger,  and  obtained  an  affidavit  from  her; 
and  that  her  evidence  will  prove  the  correctness  of  the  plaintiff’s 
evidence  as  to  the  happening  of  the  accident. 

It  is  complained  that  the  statement  of  counsel  for  the  de- 
fendants was  not  true  in  fact  and  was  misleading  and  prejudicial 
to  the  plaintiff;  and  the  charge  of  the  learned  trial  Judge,  based 
on  that  erroneous  statement,  was  also  prejudicial  to  the  plain- 
tiff. The  portion  of  the  learned  trial  Judge’s  charge  objected 
to  is  as  follows:  “She  was  the  only  witness.  It  depends  entirely 
upon  her  statement,  uncorroborated  by  that  of  anybody  else. 
Now,  upon  the  other  side,  everybody  who  was  upon  the  car  has 
been  called  except  one  witness,  who,  it  is  said,  was  subpoenaed, 
and  for  some  reason  or  other  has  not  attended  the  Court,  and 
the  statement  of  these  witnesses  is  in  direct  contradiction  of 
the  account  the  plaintiff  gives.”  The  witness  who  was  the 
third  passenger  on  the  car  above  referred  to  had  not  in  fact 
been  subpoenaed.  She  had  been  interviewed  by  the  agent  of 
the  defendants,  and,  according  to  the  statement  of  the  defendants’ 
counsel,  the  agent  had  given  a false  return  to  counsel,  which 
false  statement  led  counsel  to  believe  that  her  evidence  would 
be  the  same  as  that  of  the  other  witnesses;  and,  supposing  that 
she  had  been  subpoenaed,  he  made  the  statement. 
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It  will  be  necessary  to  refer  to  the  evidence  at  the  trial  and 
also  to  that  of  Miss  French.  The  plaintiff  says  that  she  rang 
the  bell,  and  the  driver  then  stopped,  and  she  got  up,  when  the 
car  started,  giving  a jerk,  “went  over  this  way  and  that/’  mean- 
ing, I suppose,  that  it  jolted  from  side  to  side,  which  threw  her 
down  upon  the  floor,  by  which  she  was  injured.  The  conductor 
says  that,  when  the  car  stopped,  she  “raised”  to  get  off,  and, 
while  doing  so,  she  slipped  or  fell,  and  that  the  car  had  stopped 
before  she  got  up.  Cunningham,  the  driver,  heard  the  bell, 
and  heard  the  woman  scream.  He  looked  around  and  saw  the 
lady  lying  on  the  floor.  The  car  had  come  to  a stop  when  he 
heard  the  scream,  and  did  not  start  afterwards.  Mary  Farrell, 
one  of  the  passengers,  swore  that  the  car  stopped  and  the  plain- 
tiff stood  up  to  get  off,  and  the  floor  was  wet,  and  she  slipped. 
She  threw  herself  back  to  save  herself,  and  she  screamed.  The 
car  did  not  start.  Mabel  Farrell  swore  that  the  car  was  stopped, 
and  she  got  up  and  she  stepped  back.  The  floor  was  wet.  Alice 
French  swore  that  the  plaintiff  got  up  before  the  car  stopped, 
and  the  jolt  of  the  car  stopping  caused  her  to  fall.  She  (the 
witness)  repeats  that,  to  the  best  of  her  knowledge,  the  plain- 
tiff got  up  before  the  car  stopped.  In  the  stopping  of  the  car 
she  fell.  It  was  the  sudden  jolt  of  the  car  that  threw  her  to 
the  floor. 

It  will  be  seen  from  this  evidence  that  the  three  witnesses — 
the  conductor  and  the  two  passengers — who  gave  evidence  at 
the  trial,  agreed  with  the  plaintiff  that  the  car  had  stopped  before 
she  got  up;  but  they  all  swore  that  she  fell  while  the  car  was 
standing,  and  that  the  car  had  not  started  again  to  give  her  the 
jolt.  Miss  French  states  that  she  got  up  before  the  car  started, 
and  that  it  was  the  jolt  that  threw  her  down.  Thus,  there  is 
a difference  between  what  the  plaintiff  says  and  the  other  wit- 
nesses called  at  the  trial  and  Miss  French.  No  doubt,  under 
the  authorities,  the  plaintiff  is  not  entitled  to  a new  trial  for 
the  discovery  of  merely  corroborative  evidence.  I am  of  opinion, 
however,  that  what  was  said  by  counsel,  and  that  portion  of 
the  Judge’s  charge  based  on  the  statement  of  counsel,  may  have 
affected  the  jury.  I think  any  ordinary  jury  would  take  the 
meaning  of  what  was  said  by  counsel  and  Judge  to  be:  “Here 
is  an  accident;  the  plaintiff  gives  one  story;  all  the  persons, 
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but  one,  who  were  on  the  car  give  another  story,  contradicting 
her;  and  the  only  other  witness  of  the  accident  has  been  sub- 
poenaed for  this  trial,  but  for  some  reason  or  other  has  not  at- 
tended:” implying  that,  if  she  had  attended,  she  would  probably 
have  given  the  same  kind  of  evidence;  otherwise  the  defen- 
dants would  not  have  subpoenaed  her.  In  this  respect  the 
trial  is  unsatisfactory,  and  leaves  one  in  doubt  as  to  what  effect 
the  misleading  statement  of  counsel  (though  made  in  good  faith) 
and  of  the  Judge  may  have  had  on  the  jury.  I think  there  should 
be  a new  trial;  costs  of  the  former  trial  and  of  this  appeal,  in- 
cluding the  examination  of  the  witness  on  her  affidavit,  to  be 
costs  in  the  cause. 


Sutherland,  J.: — The  appellant  asks  in  her  notice  of  appeal 
to  be  relieved  from  an  agreement  alleged  to  have  been  made  at 
the  conclusion  of  the  trial  between  counsel,  and  to  the  effect 
that  there  was  to  be  no  appeal  or  motion  by  the  plaintiff  against 
the  findings  or  the  judgment,  in  view  of  the  action  being  dis- 
missed without  costs. 

With  some  little  hesitation,  I have  come  to  the  conclusion 
that,  under  the  circumstances  set  out  in  the  notice  of  appeal 
and  argued  before  us,  she  should  be  so  relieved. 

This  leaves  the  question  as  to  whether,  upon  the  merits, 
there  should  be  a new  trial. 

Upon  the  evidence  at  the  trial,  without  the  statement  made 
by  counsel  with  reference  to  the  one  witness  of  the  accident 
who  was  not  called,  the  defendants  would  probably  have  suc- 
ceeded on  the  weight  of  testimony.  If  that  statement  had  not 
been  made,  and,  with  an  adverse  judgment,  the  plaintiff  had 
applied  for  a new  trial,  on  the  ground  that  she  had  since  dis- 
covered new  evidence  of  a corroborative  character,  she  would 
have  failed,  on  the  authorities.  The  statement  was,  however, 
made  by  the  defendants’  counsel  and  for  some  purpose.  It  is 
shewn  to  be  untrue.  The  witness  had  not  been  served  with  a 
subpoena.  If  we  assume  good  faith,  as  we  do,  on  counsel’s  part, 
what  was  the  object  of  the  statement?  Was  it  not  to  lead  the 
Court  and  jury  to  believe  that  the  defendants  had  tried  to  get 
all  the  evidence  available,  and  had  succeeded  as  to  all  the  wit- 
nesses of  the  accident  except  one,  and  even  as  to  her  had  sub- 
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pcenaed  her,  but  for  an  undisclosed  reason  she  had  failed  to 
attend. 

What  inference  might  a Court  and  jury  draw  from  that  sug- 
gestion? What  other  inference  would  they  be  likely  to  draw 
except  that,  if  she  had  come,  she  would  have  supported  the 
defendants’  contention,  as  otherwise  they  would  not  have  sub- 
poenaed her?  If  Court  and  jury  might  and  reasonably  could 
draw  that  inference  from  the  suggestion  of  counsel,  had  the  de- 
fendants any  right  to  make  the  suggestion  and  get  the  benefit 
of  it?  I think  not.  It  was  not  true.  They  had  not  subpoenaed 
her.  Their  agent  who  saw  her  took  down  an  inaccurate  state- 
ment of  her  evidence. 

The  plaintiff  secured  an  affidavit  for  use  on  this  motion  from 
the  witness,  which  on  its  face  is  favourable  to  her.  On  her 
cross-examination  on  this  affidavit  before  this  Court  in  con- 
nection with  this  appeal,  it  appears  that  this  affidavit  does  not 
with  complete  accuracy  set  forth  her  evidence.  It  may  even 
be  the  fact  that  in  one  view  of  the  case  her  evidence  is  rather 
favourable  to  the  defendants,  and  possibly  somewhat  contra- 
dictory of  the  plaintiff’s  own  story.  On  the  other  hand,  a jury 
may  come  to  the  conclusion,  upon  the  evidence  of  this  witness, 
that,  even  if  the  plaintiff  arose  before  the  car  stopped,  it  was 
the  suddenness  and  force  of  the  manner  of  stopping  it  that  was 
the  cause  of  the  accident. 

Under  all  the  circumstances,  as  the  defendants,  through  their 
counsel,  chose  to  make  a gratuitous  statement  to  the  Court 
and  jury,  which  was  inaccurate  (even  though  counsel  making 
it  did  not  know  this),  and  which  might,  and  probably  did,  affect 
the  minds  of  the  jury,  and  was  commented  on  by  the  presiding 
Chief  Justice,  I do  not  think  they  can  complain  if  a new  trial 
is  the  result. 

I would  grant  a new  trial.  The  costs  of  the  former  trial 
and  of  this  appeal,  including  the  examination  of  the  witness  on 
her  affidavit,  to  be  costs  in  the  cause. 
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Mulock,  C.J.: — This  action  was  tried  by  Meredith,  C.J., 
with  a jury,  and  on  their  finding  judgment  was  entered  for  the 
defendants.  The  judgment  also  declares  that,  “ counsel  agreeing 
that  there  is  to  be  no  appeal  or  motion  by  the  plaintiff  against 
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the  finding  of  the  jury  or  the  judgment,  this  Court  does  not  see 
fit  to  make  any  order  as  to  costs.” 

In  this  appeal  the  plaintiff  asks  to  be  relieved  of  the  consent 
and  for  a new  trial,  on  the  ground  that  since  the  trial  she  has 
learned  that  one  Miss  French,  who  was  a witness  to  the  accident, 
was  not  called,  and  can  give  material  evidence  in  the  plaintiff’s 
behalf. 

It  was  further  contended  that  the  plaintiff  did  not  have  a 
fair  trial,  owing  to  some  remarks  made  in  the  hearing  of  the 
jury  by  the  defendants’  counsel  and  certain  observations  by  the 
learned  Judge  in  his  charge  to  the  jury. 

In  her  statement  of  claim  the  plaintiff  states  that  she  was 
a passenger  on  one  of  the  defendants’  cars;  that  the  car  was 
stopped  to  allow  her  to  alight;  that  she  then 
arose,  and  stepped  towards  the  motorman’s  compart- 
ment, but  that,  before  she  reached  it,  the  car 

started  with  a jerk,  threw  her  down,  and  caused  the  injury 

complained  of.  At  the  time  of  the  accident,  there  were 

in  all  six  persons  on  the  car:  namely,  the  plaintiff,  and  three 
other  ladies,  and  the  conductor  and  motorman.  The  conductor, 
motorman,  and  two  of  the  ladies  were  witnesses  for  the  defence. 
All  of  the  defendants’  witnesses  swore  that  the  car  had  not  started 
when  the  accident  happened,  and  it  was  suggested  that  the 
accident  was  caused  by  the  plaintiff  slipping  when  the  car  was 
standing  and  she  was  walking  towards  the  vestibule. 

At  the  close  of  the  defence,  the  defendants’  counsel  stated 
to  the  Judge:  “ There  is  a Miss  French  who  has  been  subpoenaed, 
but  has  not  turned  up.  She  is  a professional  nurse.  It  may 
be  that  she  is  on  some  case,  so  I cannot  ask  your  Lordship  to 
let  the  matter  stand,  I am  afraid.  I shall  have  to  go  on  without 
her.  She  was  the  only  other  passenger  on  the  car.” 

In  his  charge  to  the  jury  the  learned  trial  Judge  said:  “She” 
(the  plaintiff)  “is  the  only  witness.  It  depends  entirely  upon 
her  statement,  uncorroborated  by  that  of  any  one  else.  Now, 
upon  the  other  side  everybody  who  was  in  the  car  has  been  called 
except  one  witness,  who,  it  is  said,  was  subpoenaed,  and  for 
some  reason  or  other  has  not  attended  Court,  and  the  statement 
of  these  witnesses  is  in  direct  contradiction  of  the  account  the 
plaintiff  gives.” 
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In  support  of  the  present  motion  the  plaintiff  filed  an  affidavit 
of  Miss  French,  wherein  she  swore  to  the  effect  that  she  was 
a passenger  with  the  plaintiff  and  witnessed  the  accident;  that 
the  car  had  come  to  a stop,  and  the  plaintiff  had  arisen  to  leave 
the  car  when  it  gave  a sudden  jerk  and  caused  her  to  fall.  Miss 
French  was  examined  before  the  Divisional  Court,  and  gave  an 
account  of  the  accident  differing  materially  from  that  set  forth 
in  her  affidavit.  It  was  that  the  plaintiff  had  arisen  before  the 
car  stopped  and  fell  before  it  stopped.  Thus  she  contradicts 
the  plaintiff’s  account  of  the  accident;  and  her  evidence  would 
have  been  helpful  to  the  defendants. 

I am,  therefore,  unable  to  see  wherein  the  plaintiff  was  preju- 
diced, either  by  the  remarks  of  the  defendants’  counsel  or  by  the 
portion  of  the  learned  trial  Judge’s  charge  above  quoted. 

Being  of  this  view,  it  is  not  necessary  for  me  to  deal  with 
the  other  grounds  of  appeal.  The  statement  of  counsel  for  the 
defence  to  the  learned  trial  Judge,  above  quoted,  was  made 
in  perfectly  good  faith,  and  was  fully  justified  by  his  instruc- 
tions as  to  the  supposed  nature  of  Miss  French’s  evidence.  The 
plaintiff  unreservedly  declared  that  the  accident  happened  after 
the  car  had  been  brought  to  a standstill,  and  after  she  had  then 
risen  to  her  feet  with  a view  to  leaving  the  car.  Miss  French 
is  quite  positive  that  the  accident  did  not  so  happen;  and,  even 
though  she  was  not  in  fact  subpoenaed,  the  mere  statement, 
innocently  made,  that  she  had  been  subpoenaed,  could  only  go 
to  create  an  impression  in  the  minds  of  the  jury  that  Miss  French’s 
evidence  would  be  in  the  defendants’  interest;  and  such  it  would 
be  if  in  accordance  with  her  evidence  given  before  us.  I,  there- 
fore, wholly  fail  to  discover  wherein  the  remarks  complained 
of  could,  in  the  slightest  degree,  have  created  any  unfair  impres- 
sion on  the  minds  of  the  jury. 

I think  that  this  appeal  should  be  dismissed  with  costs. 

The  order  of  the  Court  was  that  there  should  be  a new  trial; 
and  from  this  order  the  defendants  appealed  to  the  Court  of 
Appeal. 

May  18.  The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaren,  Meredith,  and  Magee,  JJ.A. 

D.  L.  McCarthy,  K.C.,  for  the  appellants,  argued  that,  whether 
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or  not  the  Court  was  justified  in  allowing  the  plaintiff’s  counsel 
to  withdraw  his  consent,  this  is  not  a case  in  which  a new  trial 
should  be  ordered.  The  statement  made  by  the  defendants’ 
counsel  at  the  trial  as  to  Miss  French  was  made  bond  fide,  and 
could  not  have  influenced  the  jury,  even  if  they  had  heard  it, 
which  they  could  not  possibly  have  done.  If  a new  trial  was 
granted,  and  her  evidence  brought  out,  it  is  not  easy  to  see  how 
it  could  affect  the  jury,  as  it  contradicts  both  parties.  The  ap- 
pellants relied  upon  the  reasons  stated  by  the  learned  Chief 
Justice  of  the  Exchequer  in  his  dissenting  judgment  in  the  Divi- 
sional Court. 

John  W.  McCullough  and  S.  J.  Arnott,  for  the  plaintiff,  argued 
that  no  real  consent  not  to  appeal  had  been  given,  as  the  alleged 
consent  was  based  upon  a misunderstanding.  The  inference 
which  a Court  and  jury  might  draw  from  the  statement  of  the 
defendants’  counsel  as  to  Miss  French  was,  that  if  she  had  at- 
tended at  the  trial,  she  would  have  helped  their  case.  The  trial 
Judge  made  clear  to  the  jury  what  the  defendants’  counsel  had 
said,  even  if  they  did  not  hear  it  themselves,  and  the  defendants 
received  the  benefit  of  that  statement.  Such  a statement  of 
counsel  before  a Court  is  part  of  the  evidence,  and  has  its  in- 
fluence upon  the  jury.  The  evidence  which  Miss  French  can 
give  is  of  great  importance  to  the  plaintiff’s  case,  the  whole 
record  of  which  indicates  a peculiar  situation,  in  which  justice 
requires  that  all  the  facts  relating  to  the  accident  should  be 
brought  out. 


June  30.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  J.A.: — A new  trial  is  a hardship  under  any  circum- 
stances; and  when  granted  upon  insufficient  grounds  is  a very 
grave  injustice;  to  take  away  from  any  one  that  which  has  been 
fairly  won,  and  to  subject  him  to  the  delay  and  cost,  and  the 
mental  and  physical  strain,  of  another  trial,  as  well  as  to  the 
uncertainty  of  its  outcome,  is  something  which  fairly  may  be 
thought  intolerable.  New  trials  are,  of  course,  occasionally  neces- 
sary in  order  that  justice  may  be  done  between  the  parties,  but 
they  are  contrary  to  the  public  interests,  and  may  fairly  be  de- 
scribed as  necessary  evils,  when  necessary. 

A notion,  which  occasionally  crops  up  in  applications  such. 
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as  this,  that  a trial  is  something  in  the  nature  of  a sighting  shot, 
or  of  a preliminary  canter,  or  an  occasion  for  learning  all  that 
may  be  needed  to  establish  a right  of  action,  and  a new  trial 
the  opportunity  for  presenting  it,  whether  really  existing  or 
fabricated  for  the  purpose,  ought  to  have  no  sort  of  encourage- 
ment or  excuse  for  existing,  in  anything  done  or  said  by  the  Courts. 

A strong  case  must,  therefore,  be  presented  before  a new  trial 
can  properly  be  directed;  so  strong  that  even  in  some  cases, 
where  an  injustice  has  been  done  to  one  of  the  parties  at  the  trial 
a new  trial  is  not  granted  unless  the  error  was  pointedly  objected 
to  at  the  time;  and,  all  through  the  practice  upon  applications 
for  new  trials,  the  like  reluctance  in  granting  new  trials  is  every- 
where evident. 

It  is,  however,  sometimes  the  right  of  a party  to  have  a new 
trial;  and  sometimes  the  Court,  exercising  a discretion  of  its 
own,  grants  a new  trial,  but  seldom,  and  only  when  the  interests 
of  justice  plainly  require  it. 

In  this  case  I am  quite  unable  to  perceive  anything  like  a 
right  to  a new  trial;  if  it  is  to  be  had,  it  must  be  entirely  a new 
trial  in  the  discretion  of  the  Court. 

The  defendants’  counsel  was  quite  within  his  right  in  asking 
for  an  adjournment  of  the  trial  until  the  absent  witness  could 
be  brought  in  to  give  her  evidence;  the  fact  that  he  was  mis- 
taken in  thinking,  and  saying,  that  she  hail  been  subpoenaed,  in 
no  sense  cancelled  that  right.  He  would  have  been  quite  justi- 
fied in  stating,  in  good  faith,  the  character  of  the  evidence  which 
he  expected  that  she  would  give,  but  he  did  not  do  so;  and, 
indeed,  it  seems  that  that  which  he  did  say  was  not  even  heard 
by  the  jury. 

It  was  not  necessary  that  the  learned  trial  Judge  should  have 
said  anything  to  the  jury  upon  the  subject,  but  there  was  nothing 
objectionable  in  his  doing  so;  and,  if  there  had  been,  the  proper 
time  to  have  objected  to  it  was  when  it  was  said.  It  was  quite 
within  the  right  of  counsel  for  the  defendants  to  have  moved  for 
an  adjournment  of  the  Court  in  a formal  manner,  upon  affidavit, 
in  such  a manner  that  the  jury  might  have  heard  a great  deal 
more  than  they  did,  from  the  defendants’  point  of  view;  but 
that  was  not  done;  a less  formal  application  was  made,  and  it 
was  at  once  refused. 
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What  the  jury  were  told  was  that  the  witness  had  been  sub- 
poenaed and  had  not  attended;  they  were  not  even  told  on  which 
side  she  had  been  subpoenaed,  nor  was  a word  said  about  the 
nature  of  the  evidence  it  was  thought  she  would  give,  if  present. 
In  these  circumstances,  it  seems  to  me  to  require  a vivid  imagina- 
tion to  suppose  that  the  jury  would  be  influenced  to  the  plain- 
tiff’s prejudice  by  anything  that  was  said  upon  the  subject. 
Jurors  are  intelligent  men,  and  I have  no  doubt  just  as  little 
likely  to  be  affected,  one  way  or  other,  by  the  incident,  as  the 
trial  Judge  was.  They  were  sworn  to  give  a true  verdict  accord- 
ing to  the  evidence  adduced  at  the  trial;  and  I find  it  quite  im- 
possible to  believe  that  they  disregarded  that  obligation  because 
they  were  told  that  another  witness  of  the  accident  had  been  sub- 
poenaed, but  failed  to  attend  the  trial. 

The  whole  case  then  comes  to  this:  the  plaintiff  has,  since 
the  trial,  found  the  absent  witness,  and,  upon  her  evidence, 
since  obtained  upon  affidavit,  and  cross-examination  upon  that 
affidavit,  seeks  a new  trial;  that  is,  the  motion  is  really  one  for 
a new  trial  on  the  ground  of  newly  discovered  evidence;  and 
the  rule,  in  such  a case,  is  that  a new  trial  will  not  be  granted 
unless  the  applicant  shews:  (1)  that  such  evidence  could  not, 
with  due  diligence,  have  been  adduced  at  the  trial;  and  (2)  that 
it  is  of  such  a character  as  to  satisfy  the  Court  that  the  plaintiff 
ought  to  recover  in  the  action.  It  is  often  put  much  stronger 
than  this — that  it  is  conclusive.  Certainly,  a new  trial  should 
not  be  granted  when  the  new  evidence  directly  disproves  the 
plaintiff’s  case;  and  shews  no  other  cause  of  action:  see  Young 
v.  Kershaw  (1899),  81  L.T.R.  531,  and  Germ  Milling  Co.  v. 

Robinson  (1886),  3 Times  L.R.  71. 

In  the  case  of  Anderson  v.  Titmas  (1877),  36  L.T.R.  711,  Cleasby, 
B.,  states  the  rule  thus:  “On  the  maxim,  ‘Interest  reipublicce 

ut  sit  finis  litium’  is  founded  the  rule  that  the  parties  to  an  action 
should  be  prepared  with  the  best  evidence  at  the  trial.  Where 
fresh  evidence  has  been  discovered  after  the  trial,  a party  may 
have  his  case  tried  a second  time;  but  to  entitle  him  to  that  privi- 
lege I think  that  the  fresh  evidence  proposed  to  be  adduced 
should  be  conclusive;  and  that  it  is  not  sufficient  that  another 
witness  has  been  found  who  can  depose  to  the  facts  as  one  already 
called,  otherwise  it  would  be  difficult  to  say  when  a case  might 
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end.”  It  istrue  that  in  that  case  Huddleston,  B.,  made  use  of  these 
words:  “The  Court  has  to  decide  whether,  if  the  new  evidence 
were  brought  before  a jury,  there  would  be  a reasonable  proba- 
bility that  a verdict  would  be  given  for  the  party  who  brings  it 
forward.”  But  he  went  on  to  say  that  “in  the  cases  in  which 
new  trials  have  been  granted  on  this  ground  the  proposed  fresh 
evidence  will  be  seen  to  have  been  of  a material  and  conclusive 
character.  . . .”  But  in  the  present  case  there  is  nothing 

conclusive.  There  would  be  two  witnesses  on  each  side,  and, 
therefore,  no  preponderance  of  testimony. 

In  this  case  there  is  no  evidence  that  any  attempt  was  made 
on  the  plaintiff's  part  to  procure  for  the  trial  any  evidence  other 
than  that  of  herself;  it  does  not  appear  even  that  the  defendants 
were  asked  for  any  information  as  to  the  persons  who  saw  the 
accident. 

Nor  does  it  appear  that  the  newly  discovered  evidence  would 
aid  the  plaintiff;  it  is  directly  opposed  to  her  story  of  the  occur- 
rence; and,  in  my  opinion,  if  accepted,  though  in  direct  con- 
flict with  the  testimony  of  the  plaintiff  and  of  the  three  other 
witnesses  at  the  trial,  it  would  displace  the  plaintiff's  claim  and 
defeat  her  action:  The  story  of  this  witness,  twice  repeated, 
is  that  the  plaintiff  arose  before  the  car  had  stopped  and  was 
thrown  down  by  the  sudden  jolt  of  the  car  in  stopping.  This 
evidence  alone  does  not  go  far  enough  to  prove  a right  of  action; 
and,  if  true,  the  case  presented  by  the  plaintiff  is  untrue. 

Without  considering  the  other  formidable  point  in  the  case,  1 
would  allow  the  appeal  and  dismiss  the  application  for  a new 
trial. 
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[IN  THE  COURT  OF  APPEAL.] 

Manufacturers  Lumber  Co.  v.  Pigeon. 

Receiver — Equitable  Execution — Fund  not  Presently  Payable — Uncer- 
tainty. 

The  order  of  a Divisional  Court,  22  O.L.R.  36,  was  affirmed. 

In  re  Johnson,  [18'98]  2 I.R.  551,  specially  referred  to. 

Appeal  by  the  plaintiffs  from  the  order  of  a Divisional  Court, 
22  O.L.R.  378,  reversing  the  order  of  Middleton,  J.,  22  O.L.R.  36. 

May  1.  The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaren,  and  Magee,  JJ.A.,  and  Sutherland,  J. 

R.  T.  Harding,  for  the  plaintiffs.  I submit  that  the  order 
made  by  the  Divisional  Court  should  be  set  aside,  and  the  order 
of  Middleton,  J.,  restored,  for  the  reasons  given  by  the  latter. 
The  money  has  been  earned  by  the  defendant,  and  has  been  pledged 
as  security  for  the  performance  of  his  contract  to  maintain  the 
work;  and  the  plaintiffs  are  entitled  to  any  balance  that  may 
remain  after  the  security  is  satisfied.  I rely  upon  the  authorities 
cited  by  Mr.  Justice  Middleton  in  his  reasons,  and  also  upon 
Webbv. Stenton  (1883),  11  Q.B.D.  518,  at  p.530;  Seaboard  National 
Bank  of  New  York  v.  Woesten  (1898),  147  Mo.  467;  and  upon  the 
cases  collected  in  Holmested  and  Langton’s  Judicature  Act  of 
Ontario,  3rd  ed.,  under  Con.  Rule  911,  p.  1145  et  seq. 

R.  S.  Robertson,  for  the  defendant.  The  order  appealed  from 
is  right,  and  should  be  affirmed.  Money  yet  to  be  earned  cannot 
be  made  available  to  satisfy  a judgment  in  this  manner:  Holmes 
v.  Millage,  [1893]  1 Q.B.  551;  Central  Bank  of  Canada  v.  Ellis 
(1893),  20  A.R.  364;  Cadogan  v.  Lyric  Theatre  Limited,  [1894] 
3 Ch.  338.  The  obstacle  preventing  the  appellants  from  reaching 
the  money  in  question  is  not  that  the  respondent  has  an  equitable 
instead  of  a legal  claim  to  it,  but  that  the  respondent  must  earn 
the  money  before  he  has  any  claim  at  all:  In  re  Johnson,  [1898] 
2 I.  R.  551.  To  appoint  a receiver  in  this  case  would  not  be  “just 
and  convenient,”  in  the  proper  sense  of  that  term.  It  would 
endanger  the  very  money  sought  to  be  recovered.  The  respondent 
might  not  maintain  and  repair  the  road  if  the  result  would  only 
be  to  free  a fund  for  his  creditors:  Re  Asselin  and  Cleghorn  (1903), 
6 O.L.R.  170;  Weekes  v.  Frawley  (1892),  23  O.R.  235.  It  would 
be  unjust  to  the  municipality  to  put  a receiver  in  between  the 
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contracting  parties,  with  the  practically  certain  result  of  making 
it  necessary  for  the  municipality  to  attend  to  the  maintenance 
itself  from  time  to  time. 

Harding , in  reply. 

July  13.  The  judgment  of  the  Court  was  delivered  by  Mac- 
laren,  J.A. : — This  is  an  appeal  by  the  plaintiffs  from  the  judgment 
of  a Divisional  Court,  which  reversed  the  judgment  of  Middleton, 
J.,  regarding  the  appointment  of  a receiver  for  certain  moneys 
alleged  to  be  coming  due  to  the  defendant  by  the  City  of  Stratford. 
The  Local  Judge  at  Stratford  had  issued  an  order  for  such  appoint- 
ment; but,  on  its  coming  before  him  for  continuance,  he  refused 
the  application,  which  latter  judgment  was  reversed  on  appeal 
by  Middleton,  J. 

The  defendant  had  entered  into  a contract  with  the  City  of 
Stratford  to  pave  a certain  street  and  maintain  it  for  ten  years. 
On  the  completion  of  the  paving  he  was  to  be  paid  ninety  per 
cent,  of  the  contract-price,  and  the  remaining  ten  per  cent,  was  to 
be  retained  by  the  city  until  the  expiration  of  the  ten  years,  with 
the  right  to  pay  out  of  the  same  for  any  repairs  not  made  by  the 
defendant,  interest  being  allowed  him  meantime  on  the  balance 
in  its  hands.  The  contract  provides  that  at  the  end  of  the  ten 
years  a “ final  certificate  for  the  balance  due  (if  any)  shall  be 
issued  and  paid  to  the  contractor.” 

The  whole  question  is,  whether  the  said  ten  per  cent,  is  such 
a sum  as  is  subject  to  equitable  execution,  and  whether  a receiver 
should  be  appointed.  No  case  precisely  in  point  was  cited  to  us, 
and  I have  not  been  able  to  find  any.  It  cannot  be  said  that  the 
authorities  in  cases  more  or  less  analogous  are  consistent  with  each 
other  or  that  they  can  all  be  reconciled.  Upon  the  whole,  the 
weight  of  authority  appears  to  be  decidedly  in  favour  of  the  view 
taken  by  the  Divisional  Court,  that  this  is  not  a proper  case  for 
the  appointment  of  a receiver.  The  contract  for  the  paving  and 
maintenance  is  a single  contract,  and  the  money  is  divided  or 
apportioned  only  for  the  purpose  of  payment.  It  is  significant, 
also,  that  the  final  certificate  is  not  to  issue  until  the  expiration 
of  the  ten  years,  and  then  only  for  the  amount  (if  any)  then  found 
to  be  due.  It  is  not  at  all  certain  that  any  part  of  the  ten  per 
cent,  retained  by  the  city  will  ever  be  due  or  payable  to  the  de- 
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fendant,  in  which  case  the  action  of  the  Court  in  appointing  a 
receiver  would  be  wholly  barren  and  fruitless. 

Of  the  cases  that  have  been  referred  to,  I think  that  of  In  re 
Johnson,  [1898]  2 I.  R.  551,  bears  the  closest  analogy  in  its  facts 
to  the  present,  and  in  that  case  an  Irish  Divisional  Court  held 
that  it  was  not  a proper  case  for  the  application  of  the  principle 
of  equitable  execution. 

I am  of  opinion  that  the  appeal  should  be  dismissed. 


[IN  THE  COURT  OF  APPEAL.] 

Re  Henderson  Roller  Bearings  Limited. 

Assignments  and  Preferences — Assignment  for  Benefit  of  Creditors — Goods 
Seized  6 y Sheriff — Interpleader — Claim  of  Assignee — Rights  of  In- 
terpleading Creditors — Priority — Assignments  and  Preferences  Act, 
sec.  14 — Creditors’  Relief  Act,  9 Edw.  VII.  ch.  48,  sec.  6,  sub-sec.  4 — 
Status  of  Assignee.. 

Held  (Meredith,  J.A.,  dissenting),  affirming  the  decision  of  a Divisional 
Court,  22  O.L.R.  306,  in  the  circumstances  there  stated,  that  the  assign- 
ment made  by  the  company  to  M.  for  the  benefit  of  creditors  did  not 
take  precedence  over  the  claims  of  the  creditors  by  whom  and  for  whose 
benefit  the  interpleader  contest  was  successfully  prosecuted  as  against 
A.’s  claim. 

Per  Moss,  C.J.O. : — A potential  right  to  vacate  the  original  transfer  to 
A.  may  have  passed  to  M.  But  he  did  not  assert  that  right,  if  he  pos- 
sessed it.  On  the  contrary,  he  afterwards  accepted  from  A.  a transfer 
on  the  basis  of  the  sale  to  him  having  been  a valid  sale,  but  subsequently 
cancelled  by  mutual  arrangement;  and  he  could  not  now  be  heard  to 
assert  any  higher  rate  to  the  property  than  A.  could.  He  was  not  in 
a position  to  invoke  the  provisions  of  sec.  14  of  the  Assignments  Act; 
and,  if  he  could  invoke  them,  it  would  not  avail  him,  because  the 
judgment  under  which  the  goods  were  held  was  not  a judgment  against 
the  assignors  or  their  goods,  but  a judgment  against  A.  and  his 
goods. 

An  appeal  prosecuted  by  Robert  J.  Henderson,  in  the  name 
of  N.  L.  Martin,  the  assignee  for  the  benefit  of  creditors  of  the 
company,  from  the  order  of  a Divisional  Court,  22  O.L.R.  306. 

January  31.  The  appeal  was  heard  by  Moss,  C.J.O.,  G arrow, 
Maclaren,  Meredith,  and  Magee,  JJ.A. 

A.  H.  F.  Lefroy,  K.C.,  for  the  appellant,  argued  that,  on  the 
facts  of  the  case,  the  assignment  to  Martin  was  entitled  to 
precedence  over  the  executions  of  the  respondents  by  virtue 
of  sec.  14  of  the  Assignments  and  Preferences  Act,  and  that  to 
hold  otherwise  would  frustrate  the  intention  of  the  Legislature, 
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as  expressed  in  that  Act,  that  such  an  assignment  shall  always 
prevail  over  all  executions  that  have  not  been  completely  executed 
by  payment.  As  to  the  respondents’  contention  that  the  Hender- 
son company  had  no  title  to  the  goods  when  they  made  the 
assignment  to  Martin,  it  is  submitted  that  the  effect  of  the  pro- 
ceedings and  documents  in  the  case  was  to  vest  the  whole  equit- 
able and  beneficial  title  in  the  company,  and  that  only  a bare 
legal  estate  was  outstanding  in  Atkinson,  while  in  any  event 
the  assignments,  being  documents  under  seal,  raised  an  estoppel 
as  between  the  company  and  Martin,  which  was  “fed”  by  the 
subsequent  transfers.  Reference  was  made  to  the  points  argued 
and  authorities  cited  in  the  previous  argument  before  the  Divi- 
sional Court,  22  O.L.R.  at  pp.  311-314,  and  also  to  the  following: 
Federal  Life  Assurance  Co.  v.  Stinson  (1906),  13  O.L.R.  127, 
affirmed  sub  nom . Scott  v.  Swanson  (1907),  39  S.C.R.  229  (cited 
by  Meredith,  J.A.);  McAndrew  v.  Barker  (1878),  7 Ch.  D.  701, 
per  Thesiger,  L.J.,  at  p.  704;  O’Brien  v.  Brodie  (1866),  L.R. 
1 Ex.  302. 

Grayson  Smith , for  the  respondents  Fowler  and  Eckardt, 
argued  that  the  Court  had  given  his  clients  a special  lien  and 
charge  upon  the  goods  in  question,  to  which  the  provisions  of 
the  Assignments  and  Preferences  Act,  relied  on  by  the  appellant, 
had  no  application.  Section  14  of  the  Act  must  be  read  strictly, 
and  the  case  must  come  plainly  within  the  section:  Wood  v. 
Joselin  (1890),  18  A.R.  59,  per  Osier,  J.A.,  at  p.  61.  It  is  further 
submitted  that  the  section  cannot  override  the  special  provisions 
of  the  interpleader  clauses  of  the  Creditors’  Relief  Act,  or  Con. 
Rules  1120,  1121,  and  1122,  respecting  interpleader.  In  the 
Stinson  case,  13  O.L.R.  127,  it  was  held  by  Osier,  J.A.,  at  p.  137, 
that,  in  very  similar  circumstances,  a judgment  creditor  had 
acquired  a new  and  independent  status,  not  depending  upon  his 
execution,  which  was  not  affected  by  the  Assignments  Act.  Re- 
ference was  also  made  to  Reid  v.  Gowans  (1886),  13  A.R.  501, 
507,  509  ; Clarke  v.  Farrell  (1881),  31  C.P.  584,  per 
Wilson,  C.J.,  at  p.  598;  and  to  the  points  urged  and  the  cases 
cited  in  the  argument  before  the  Divisional  Court,  22  O.L.R. 
at  p.  313;  and  also  to  Ex  p.  Railway  Steel  and  Plant  Co.  (1878), 
8 Ch.  D.  183. 

J.  G.  O’Donoghue,  for  the  respondents  the  Queen  City  Foundry 
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Company,  argued  that  the  English  cases  cited  on  behalf  of  the 
appellant  had  no  application  to  the  case  at  bar.  O’Brien  v. 
Brodie  is  a decision  under  the  English  Bankruptcy  Act,  with 
which  no  Act  conflicts.  This  is  not  the  case  here.  It  is  true 
that  the  general  policy  of  the  law  is  in  favour  of  an  equal  dis- 
tribution amongst  creditors,  yet  provision  is  made  in  favour  of 
preferred  classes : see  Parsons  v.  Lloyd,  in  a foot-note  to  O’Brien 
v.  Brodie,  L.R.  1 Ex.  302,  at  p.  307;  Carpenter  v.  Pearce  (1858), 
27  L.J.  Ex.  143 

R.  J.  Maclennan,  for  the  Sheriff  of  Toronto,  submitted  the 
rights  of  his  client  to  the  Court. 

Lefroy,  in  reply,  argued  that  Parsons  v.  Lloyd  did  not  affect 
the  decision  in  O’Brien  v.  Brodie,  and  that  the  other  cases  cited 
on  behalf  of  the  respondents  were  either  decided  before  the 
passing  of  the  statute  on  which  the  appellant  relies,  or  are  dis- 
tinguishable from  the  case  at  bar. 

[Meredith,  J.A.,  referred  to  Paquin  Limited  v.  Robinson 
(1901),  85  L.T.R.  5.] 

July  13.  Moss,  C.J.O.: — This  is  an  appeal  prosecuted  by 
one  Robert  J.  Henderson,  in  the  name  of  N.  L.  Martin,  the 
assignee  for  the  benefit  of  creditors  of  the  estate  of  the  Hender- 
son Roller  Bearings  Limited,  from  an  order  of  a Divisional  Court 
affirming  an  order  made  by  Clute,  J.,  on  an  appeal  to  him  from 
an  order  of  the  Master  in  Chambers.  The  facts  are  fully  set 
out  in  the  judgments  and  the  reasons  for  and  against  the  appeal. 

The  sole  question  is,  whether,  in  the  circumstances  of  the  case, 
the  assignment  made  by  the  Henderson  Roller  Bearings  Limited 
to  Martin  takes  precedence  over  the  claims  of  the  creditors  by 
whom  and  for  whose  benefit  the  interpleader  contest  was  success- 
fully prosecuted  as  against  J.  L.  Atkinson’s  claim. 

I am  prepared  to  affirm  the  judgment  of  the  Divisional  Court 
upon  the  special  facts  of  this  case. 

The  goods  which  were  in  the  custody  of  the  Sheriff  at  the 
date  when  the  assignment  by  the  Henderson  Roller  Bearings 
Limited  to  Martin,  under  the  Assignments  *and  Preferences  Act, 
took  effect,  were  not  then  the  property  of  the  company,  but  of 
Atkinson.  They  had,  indeed,  been  declared  not  to  be  his  property 
as  against  the  execution  creditors.  That  is  to  say,  that,  to  the 
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extent  to  which  it  might  be  necessary  to  deal  with  them  for 
the  satisfaction  of  the  execution  creditors’  claims,  the  transfer 
of  them  to  Atkinson  was  void.  But,  subject  to  these  claims, 
they  still  remained  his  property.  And,  while  they  were  in  that 
position,  they  were  dealt  with  by  the  Court  in  a manner  which 
prevented  him  from  disposing  of  them  otherwise  than  subject 
to  the  claims  of  the  execution  creditors. 

The  order  of  the  Master  in  Chambers  of  the  4th  October, 
1910,  read  in  the  light  of  the  judgment  pronounced  by  Latch- 
ford,  J.,  upon  the  trial  of  the  interpleader  issue,  was  not  an  order 
or  judgment  against  the  company  or  its  goods,  but  an  order 
or  judgment  against  Atkinson  and  his  goods. 

They  did  not  pass  by  the  assignment  to  Martin.  It  may 
be  that,  as  indicated  by  the  learned  Chancellor  in  the  Divisional 
Court,  a potential  right  to  vacate  the  original  transfer  to  Atkin- 
son passed  to  Martin.  But  he  did  not  assert  that  right,  if  he 
possessed  it.  On  the  contrary,  he  afterwards  accepted  from 
Atkinson  a transfer  on  the  basis  of  the  sale  to  him  having  been 
a valid  sale,  but  subsequently  cancelled  by  mutual  arrange- 
ment. 

How  can  he  now  be  heard  to  assert  any  higher  right  to  the 
property  than  Atkinson  could?  He  is  not  in  a position,  as  it 
appears  to  me,  to  invoke  the  provisions  of  sec.  14  of  the  Assign- 
ments and  Preferences  Act.  But,  if  he  could,  I am  of  opinion, 
as  at  present  advised,  that  it  would  not  avail  him,  because  the 
judgment  under  which  the  goods  are  now  held  is  not  a judgment 
against  the  assignors  or  their  goods,  but  a judgment  against 
Atkinson  and  his  goods. 

In  my  judgment  the  appeal  should  be  dismissed. 
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Magee,  J.A. : — The  respondents  Fowler  et  at.  are  several 
execution  creditors  of  the  Henderson  Roller  Bearings  Limited. 
The  first  execution  against  goods  was  placed  in  the  Sheriff’s 
hands  on  the  30th  July,  1909.  Under  the  executions  the  Sheriff 
seized  certain  goods  which  had  belonged  to  the  debtor  company, 
but  which  it  had  agreed  to  sell  to  an  American  company,  and 
had,  by  arrangement  with  that  company,  assigned,  on  the  2nd 
July,  1909,  to  one  Atkinson  as  trustee,  one  of  the  trusts  being 
to  hold  the  goods  until  certain  bills  payable  made  by  the  Hender- 
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son  company  and  wages  owing  by  it  should  be  paid,  and,  if 
not  paid  within  a specified  time,  to  sell  the  goods  and  pay  such 
bills  and  wages.  Atkinson  claimed  the  goods  seized,  and  the 
Sheriff  obtained  an  order  directing  Atkinson  and  the  execution 
creditors  to  interplead,  and  an  issue  between  them  was  directed 
to  be  tried,  and  the  Sheriff  was  to  sell  the  goods. 

That  trial  resulted  in  favour  of  the  execution  creditors,  the 
sale  and  assignment  being  found  invalid  as  against  the  execution 
creditors;  and,  by  order  of  Latchford,  J.,  at  the  trial,  on  the 
30th  September,  1910,  Atkinson  was  forever  barred  from  making 
any  claim  to  the  goods  as  against  the  execution  creditors,  and 
was  ordered  to  pay  their  costs  of  the  issue.  This  was  followed 
by  an  order  of  the  4th  October,  1910,  in  the  interpleader  pro- 
ceedings, directing  Atkinson  to  pay  the  execution  creditors  and 
the  Sheriff  their  costs  of  the  interpleader  proceedings  other  than 
the  costs  of  the  issue,  and  that,  in  default,  they  should  be  paid 
by  the  Sheriff  out  of  the  proceeds  of  sale,  and  that  the  Sheriff 
should  proceed  to  sell  the  goods  or  sufficient  to  pay  the  execu- 
tions and  costs  and  his  own  fees  and  poundage,  and,  out  of  the 
proceeds  of  sale,  pay  “all  such  executions  and  costs  and  expenses, 
the  said  execution  creditors  having  a special  lien  therefore 
That  order  was  made  upon  notice  to  and  in  presence  of  counsel 
for  all  parties,  including  the  Henderson  company.  It  recited 
that,  instead  of  selling  the  goods  as  directed  by  the  interpleader 
order,  the  Sheriff  had,  at  the  request  of  Atkinson  and  the  Hender- 
son company,  and  with  the  consent  of  the  execution  creditors, 
remained  in  possession  of  the  goods  pending  the  trial  of  the  issue. 
Pursuant  thereto,  the  Sheriff,  on  the  6th  October,  advertised  the 
goods  to  be  sold  on  the  18th  October.  Thereupon  the  Henderson 
company,  on  the  8th  October,  made  an  assignment  of  all  its 
personal  property  which  might  be  seized  and  sold  under  execution 
and  its  real  estate,  credits  and  effects,  to  the  present  appellant, 
N.  L.  Martin,  for  the  benefit  of  the  company’s  creditors  ratably 
and  proportionately  and  without  preference  or  priority.  A con- 
firmatory assignment,  in  similar  terms,  was  made  on  the  13th 
October.  The  Henderson  company  and  the  American  company 
had,  on  the  1st  October,  each  passed  a resolution  to  rescind  the 
sale;  and,  later  on,  after  the  assignment  to  Martin,  the  American 
company  and  Atkinson  assigned  to  the  Henderson  company  all 
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their  interest  in  the  property.  Meantime  Martin  demanded  the 
goods  from  the  Sheriff,  contending  that  the  assignment  to  him 
for  creditors  took  precedence  of  the  executions.  The  execution 
creditors  objected,  and  the  Sheriff  applied  for  another  inter- 
pleader order  between  them  and  Martin.  His  application  was, 
on  the  15th  October,  ordered  by  the  Master  in  Chambers  to 
stand  over  until  after  he  should  sell  the  goods.  From  this  the 
assignee  appealed,  contending  that  the  Sheriff  had  not  a right 
to  sell,  and  should  deliver  the  goods  to  him.  On  his  appeal 
Clute,  J.,  on  the  27th  October,  varied  the  Master’s  order  by 
declaring  that  the  execution  creditors  were  entitled  to  be  paid 
by  the  Sheriff,  out  of  the  proceeds  of  sale,  the  amounts  of  their 
executions  and  their  costs,  in  priority  to  the  claims  of  the  assignee 
and  other  creditors,  and  that  the  assignee’s  claim  was  barred 
as  against  the  execution  creditors.  An  appeal  to  the  Divisional 
Court  from  that  order  and  this  appeal  to  this  Court  were  taken 
in  the  name  of  Martin,  but  really  by  and  at  the  expense  of  Robert 
J.  Henderson,  who  claims  to  be  a creditor  of  the  company,  and 
obtained  leave  to  proceed  with  the  appeals  for  the  general  benefit 
of  creditors.  He  applied  also  for  leave  to  appeal  from  the  order 
of  the  4th  October,  but  leave  was  refused.  The  Divisional  Court 
dismissed  the  appeal  from  the  order  of  Clute,  J.,  and  this  appeal 
is  from  that  dismissal.  The  question  involved  is,  whether,  in 
the  circumstances,  the  assignment  for  creditors  takes  precedence 
of  the  execution  creditors’  rights  as  they  stood  at  the  time  of 
the  assignment.  The  appellant  contends  that  it  overrides  the 
executions  and  the  orders  of  the  30th  September  and  4th  October. 

The  provincial  legislation  as  to  the  effect  of  such  assignments 
upon  executions  began  in  1885,  when,  by  45  Viet.  ch.  26,  sec.  9, 
it  was  declared  that  such  an  assignment  under  that  Act  should 
“take  precedence  of  all  judgments  and  of  alb  executions  not  com- 
pletely executed  by  payment.”  By  various  amendments,  all 
now  consolidated  in  10  Edw.  VII.  ch.  64,  sec.  14,  this  precedence 
was  extended  over  attachments,  garnishee  orders,  and  orders 
appointing  receivers  by  way  of  equitable  execution,  and  is  made 
subject  to  the  lien,  if  any,  for  his  costs,  of  the  sole  or  first  execu- 
tion creditor  who  has  an  execution  in  the  Sheriff’s  hands.  By  sec. 
7 of  the  Act  of  1885,  now  sec.  12  of  10  Edw.  VII.  ch.  64,  the 
assignee  was  given  an  exclusive  right  of  suing  for  the  rescission  of 
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transactions  entered  into  in  fraud  of  creditors  or  in  violation 
of  the  Act;  but  provision  was  made  to  give  any  creditor  the 
right  to  take  any  proceeding  which  would,  in  his  opinion,  be  for 
the  benefit  of  the  estate,  in  the  name  of  the  assignee,  if  the  latter 
refused  or  neglected  to  do  so,  and  to  give  such  creditor  and  other 
creditors  willing  to  join  him  the  exclusive  benefit  of  the  pro- 
ceedings to  the  extent  of  his  or  their  claims. 

In  1884,  by  47  Viet.  ch.  10,  had  been  brought  into  effect  the 
Creditors’  Relief  Act,  43  Viet.  ch.  10,  which,  by  sec.  4,  declared 
that,  subject  to  its  provisions,  there  should  be  no  priority  between 
or  among  creditors  by  execution  from  Superior  or  County  Courts, 
and,  by  sec.  5,  that,  in  case  a Sheriff  levied  money  upon  execu- 
tion, such  money  should  be  distributed  ratably  among  execu- 
tion creditors,  subject  (as  it  now  reads)  to  the  payment  of  the 
costs  of  the  creditor  under  whose  writ  the  amount  was  made. 
In  1887,  by  50  Viet.  ch.  8 (sched.),  sec.  5 was  amended  to  de- 
clare that,  where  interpleader  proceedings  were  taken  by  the 
Sheriff,  only  the  creditors  who  were*  parties  or  contributors  to 
the  expense  of  contesting  any  adverse  claim  should  be  entitled 
to  share  in  any  benefit  therefrom,  so  far  as  necessary  to  satisfy 
their  executions,  and  the  Judge  might  direct  that  one  creditor 
should  have  the  carriage  of  the  interpleader  proceedings,  and 
the  costs  thereof  should  be  a first  charge  upon  the  money  or  goods 
found  by  the  proceedings  to  be  applicable.  In  the  following 
year,  by  51  Viet.  ch.  11,  sec.  5 was  extended  to  moneys  received 
by  a Sheriff  as  the  proceeds  of  a sale  by  him  under  an  interpleader 
order;  but,  if  the  money  were  ordered  to  be  paid  into  Court 
by  the  Sheriff,  it  should  not  be  entered  by  him  as  levied  and  for 
distribution  until  again  paid  out  of  Court  to  him  for  distribution. 
But  in  1893,  by  56  Viet.  ch.  5,  sec.  12,  that  extension  of  1888 
was  repealed,  and  it  was  provided  that  the  old  sec.  5 should 
not  apply  to  any  moneys  received  by  the  Sheriff  as  the  proceeds 
of  sale  by  him  under  an  interpleader  order,  but  upon  the  deter- 
mination of  the  interpleader  issue  in  favour  of  the  creditors  the 
money,  whether  in  the  Sheriff’s  hands  or  in  Court  pending  the 
trial  of  the  issue,  should  be  distributed  by  the  Sheriff  among 
the  creditors  contesting  the  adverse  claim — provision  being  made 
to  allow  creditors  desirous  of  taking  part  in  the  contestation  to 
do  so.  This  provision,  in  effect,  is  still  in  the  Creditors’  Relief 
Act,  now  9 Edw.  VII.  ch.  48,  sec.  6. 
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Thus  we  find  that  under  both  the  Creditors7  Relief  Act  and 
the  Act  as  to  assignments  and  preferences  the  principle  was 
recognised  that  the  creditors  who  bore  the  risk  and  expense  of 
contesting  an  adverse  claim  should  be  entitled  to  the  exclusive 
benefit,  if  any,  resulting  therefrom,  to  the  extent  of  their  execu- 
tions. 

Then,  referring  to  the  latter  Act,  10  Edw.  VII.  ch.  64:  by 
sec.  8,  it  vests  in  the  assignee  all  the  real  and  personal  estate, 
rights,  property,  credits,  and  effects,  whether  vested  or  con- 
tingent, belonging  at  the  time  of  the  assignment  to  the  assignor, 
except  such  as  are  exempt  by  law  from  seizure  or  sale;  and, 
by  sec.  9,  this  is  for  the  general  benefit  of  creditors;  and,  by  sec. 
13,  in  the  case  of  a transfer  of  property  invalid  as  against  creditors, 
if  the  transferee  sells  or  disposes  of  it,  the  right  to  seize  and 
recover  these  proceeds  shall  belong  not  only  to  an  assignee  for 
creditors,  but  to  all  creditors  where  there  is  no  such  assignee. 
Thus,  while,  as  already  mentioned,  the  Act  gives  the  assignee 
the  right  to  sue  for  rescission  of  transactions  which  are  in  fraud 
of  creditors,  it  does  not  vest  in  him  property  which  passed  on  such 
a transaction. 

Now,  what  was  the  position  here?  There  had  been  the  trans- 
action with  Atkinson  which  was  found  to  be  fraudulent  as  against 
these  execution  creditors.  They  had  attacked  it  and  succeeded, 
and  were  entitled,  as  against  any  other  execution  creditors,  to 
the  exclusive  benefit  up  to  the  amounts  due  them.  Subject 
to  their  rights,  the  goods  still  remained  the  property  of  Atkinson 
— until  attacked.  His  ownership  was  good  as  against  the  Hender- 
son company,  which  could  not  attack  it.  While  matters  so  re- 
mained, the  order  of  the  4th  October,  1910,  in  the  interpleader 
proceedings,  is  made,  in  presence  of  counsel  for  Atkinson  and 
the  Henderson  company,  directing  the  Sheriff  to  proceed  with 
the  sale,  which  had  been  delayed  at  their  request,  and  out  of 
the  proceeds  to  pay  the  executions  and  costs  and  expenses,  “the 
said  execution  creditors  having  a special  lien  therefor.77  That, 
I take  it,  can  only  mean  that  they  have  a lien  for  their  execu- 
tions, as  well  as  their  costs  and  expenses.  It  is  not  limited  to 
the  first  execution  creditor  or  the  one  having  the  conduct  of  the 
contestation.  That  lien  being  thus  declared  by  the  order  binding 
upon  all  parties  and  not  appealed  from,  and  being  in  accord  with 
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the  spirit  and  intention  of  the  enactments  in  giving  the  execution 
creditors  the  result  of  their  contest,  was  a fair  and  proper  disposition 
to  make,  and  was  valid  in  the  respondents’  favour.  The  Hender- 
son company,  even  if  it  could  convey  the  goods  at  all  to  Martin, 
could  only  convey  subject  to  the  lien  which  it  wa^a  party  to  the 
creation  of.  But,  inasmuch  as  it  had  transferred  to  Atkinson, 
it  had  no  interest  whatever  to  assign  to  Martin,  and  the  utmost 
that  Martin  would  have  under  the  Act  would  be  a right  to  sue 
for  the  rescission  of  transactions  in  fraud  of  creditors  or  violation 
of  the  Act.  I do  not  find  in  the  Act  any  section  which  would 
make  dispositions  by  the  company  such  as  here,  void  as  against 
Martin.  For  him  it  is  said  that  the  Act  gives  his  assignment 
precedence  over  judgments  as  well  as  executions,  but  that  at  best 
could  only  mean  judgments  and  executions  against  the  Henderson 
company,  not  against  Atkinson;  and  precedence  must  mean  pre- 
cedence as  to  something  upon  which  the  assignment  to  Martin 
takes  effect.  And  it  is,  I think,  clear  that  it  cannot  and  does  not 
mean  judgments  in  rem.  Otherwise,  an  assignee  would  be  en- 
titled to  open  up  litigation,  no  matter  how  solemnly  decided,  in 
which  the  assignor  had  been  the  loser  or  less  successful  than  he 
desired. 

In  no  view  is  the  appellant,  in  my  opinion,  entitled  to  the 
property  as  against  the  Sheriff  and  the  respondents;  and  I think 
his  appeal  should  be  dismissed,  and  with  costs. 


Garrow  and  Maclaren,  JJ.A.,  concurred. 

Meredith,  J.A.  (dissenting) : — The  single  question  raised  and 
argued  upon  this  appeal  is,  whether  the  appellant,  as  assignee 
for  the  general  benefit  of  creditors  of  the  Henderson  Roller  Bear- 
ings Limited,  is  entitled,  as  against  the  respondents,  who  are  ex- 
ecution creditors  of  the  assignors,  to  the  goods  in  question. 

The  facts  are  simple,  and  not  in  dispute.  Under  the  execu- 
tions in  question,  the  goods  in  question  were  seized  by  the  Sheriff, 
and,  a claim  having  been  made  to  them  by  a third  person,  the 
Sheriff  interpleaded,  and  the  usual  Sheriff’s  interpleader  order 
was  made;  but,  instead  of  the  appraised  value  of  the  goods  seized 
being  paid  into  Court,  or  of  security  being  given  for  that  amount, 
or  of  the  goods  being  sold,  as  the  order  provided,  by  an  arrange- 
ment made  between  the  parties  to  the  interpleader  proceedings, 
the  goods  remained,  and  are  still,  in  the  custody  of  the  Sheriff. 
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Upon  the  trial  of  the  interpleader  issue,  the  claimant  failed; 
and  thereafter  an  order  was  made,  in  thfe  interpleader  proceedings, 
requiring  the  Sheriff  to  sell  the  goods  for  the  satisfaction  of  the 
executions  in  his  hands  and  certain  costs;  but,  before  any  sale 
was  effected,  the  assignment  in  question  was  made,  under  the 
enactment  respecting  assignments  by  insolvent  persons. 

The  14th  section  of  that  enactment  provides  that  such  an 
assignment  shall  “take  precedence,”  among  other  things,  “of  all 
judgments  and  of  all  executions  not  completely  executed  by 
payment;”  and  so,  I would  have  thought,  very  plainly  covers  this 
case. 

The  purposes  of  this  enactment  are  very  obvious,  namely, 
generally  speaking,  equality  among  all  creditors.  The  Legislature, 
in  enacting  it,  plainly  intended  to  sail,  as  close  to  the  wind  of  an 
insolvency  law  as  it  had  power  to  go;  indeed,  the  provisions  of 
the  enactment  are  taken  largely  from  insolvency  and  bankruptcy 
enactments;  and  the  Courts  ought  to,  indeed  are  expressly  bound 
to,  give  it  such  an  interpretation  as  will  best  ensure  the  attainment 
of  its  objects,  however  much  judicial  conservativeness  may  dislike 
it,  and  though  it  may  be  that,  in  some  instances,  adjudication 
has  slipped  through  the  enactment. 

Speaking  broadly,  the  judgment  in  appeal  amounts  to  this, 
that  because,  under  another  enactment— the  Creditors’  Relief 
Act — the  execution  creditors,  having  succeeded  in  the  inter- 
pleader proceedings,  would  be  entitled  to  some  priority,  therefore 
they  ought  to  have  priority  under  this  enactment — respecting 
insolvent  debtors.  But  why  should  that  follow  without  the 
Legislature  saying  that  it  should?  The  priority  under  the 
Creditors’  Relief  Act  is  one  thing,  and  a thing  easily  understood; 
it  deals  with  the  rights  of  execution  creditors,  and  provides  that 
those  who  abstain  from  a contest  such  as  that  in  question  shall 
not  share  in  the  fruits  of  it,  won  by  others.  To  exclude  him  who 
had  the  opportunity  and  would  not  take  it,  is  one  thing,  and  a 
very  reasonable  thing,  and  that  is  what  the  Creditors’  Relief  Act 
does;  but  to  exclude  one  who  is  not,  and  is  not  in  the  position  of, 
an  execution  creditor,  and  has  never  had  the  opportunity  of 
joining  in  the  contest,  is  quite  another  thing;  it  would  be  unfair 
to  exclude  him;  and  so,  under  the  Assignments  by  Insolvent 
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Persons  Act,  he  is  not  excluded.  The  provisions  of  the  Cred- 
itors’ Relief  Act  are  not  extraordinary  in  this  respect;  the  like 
rule  applies  to  all  interpleader  proceedings:  see  Con.  Rule  1113. 

The  assignments  enactment  also  contains  a provision,  of  its 
own,  of  the  like  nature,  which  gives  a right,  to  a creditor,  to  take 
proceedings  for  his  own  benefit,  but  only  upon  the  order  of  a 
Judge,  after  refusal  or  neglect  of  the  assignee;  a provision  inapplic- 
able to  the  Creditors’  Relief  Act,  as  the  provision  of  that  enactment 
is  inapplicable  to  this  Act;  each  has  its  own  separate  purpose  and 
effect. 

I am,  therefore,  clearly  of  opinion  that  the  provisions  of  the 
Creditors’  Relief  Act,  relied  upon,  cannot  be  imported  into  the 
other  enactment  so  as  to  defeat  any  of  the  appellant’s  rights, 
conferred  upon  him  by  the  other  enactment. 

Another  ground  relied  upon  by  the  Divisional  Court  was: 
that,  under  the  enactment  respecting  assignments  by  insolvent 
persons,  the  assignee  took  only  “a  potential  right  to  vacate  by 
proper  means  the  fraudulent  transfer,”  and,  as  that,  it  was  said, 
had  already  been  done  in  the  interpleader  proceedings,  the  case 
was  entirely  withdrawn  from  the  scope  of  the  enactment.  If 
that  were  a correct  statement  of  the  effect  of  the  enactment,  I 
would  be  unable  to  understand  why  such  a result  should  logically 
follow;  but  it  is, in  my  opinion,  entirely  too  narrow  a view  of  the 
enactment.  The  transfer  of  the  goods  by  the  debtor  in  fraud  of  his 
creditors  may,  of  course,  be  valid  as  against  him;  if  it  be,  it  is 
equally  so  whether  looked  at  from  the  standpoint  of  creditor  or 
assignee.  That  is  not  the  point,  it  is  this:  that  such  a transfer 
is  void  as  against  creditor  or  assignee,  with  this  difference,  that 
all  of  the  creditors’  rights  are,  under  the  enactment,  taken  from 
them  and  conferred  upon  the  assignee,  and  can  be  reacquired 
only  in  the  way  I have  mentioned,  upon  a Judge’s  order  after, 
that  which  I may  term,  abandonment  of  it  by  the  assignee  and 
inspectors  of  the  estate. 

Again,  I may  add,  there  is  nothing  very  extraordinary  in  thus 
letting  in  the  body  of  creditors,  even  when  so  doing  may  give  them 
the  benefit  of  the  action  of  one  of  them  in  setting  aside  a fraud- 
ulent transaction:  it  always  has  been,  and  still  is, a rule  of  equity 
that  a simple  contract  creditor  so  proceeding  must  sue  on  behalf 
of  all  creditors,  who  may,  after  judgment,  come  in  and  share  alike 
in  the  benefit  of  the  litigation. 


XXIV.] 


ONTARIO  LAW  REPORTS. 


367 


It  is  not  the  judgment  of  the  Court  which  renders  the  trans- 
action void,  it  is  the  statute,  or  the  law,  which  declares  it  to  be 
void;  the  Courts  need  not  be  resorted  to  except  to  aid  in  the  re- 
covery of  the  property,  though  generally,  of  course,  it  is  wiser 
to  have  the  invalidity  adjudicated  upon  before  taking  any  action 
which  would  subject  the  assignee,  creditor  or  Sheriff,  to  damages, 
if  it  should  turn  out  that,  in  fact,  the  transfer  was  not  made  for 
the  purpose  of  defeating  the  rights  of  creditors.  A Sheriff  may 
seize  and  sell  the  property,  and  may  take  possession  of  it  for  that 
purpose,  under  execution,  without  any  attempt  to  have  the 
transfer  adjudged  to  be  fraudulent1  and  void;  he  has  a complete 
defence  to  any  action  for  taking  the  property,  if  the  transfer 
is  proved  to  have  been  made  for  the  purpose  of  defeating  creditors. 
The  rights  of  the  assignee  are  at  least  as  great  as  those  of  creditors; 
there  is  no  need  for  the  exercise  of  a “ right  to  vacate”  the  transfer, 
the  only  need  for  litigation  is  to  get  possession,  or  enforce  some 
other  like  consequential  right  ; if  possession  can  be  had  without 
litigation  it  is  quite  as  valid;  but,  as  before  mentioned,  it  may 
be  generally  advisable  to  proceed  through  the  Courts,  so  that  the 
fact  of  the  fraudulent  character  of  the  transfer  may  be  con- 
clusively found  before  any  action,  which  would  give  a right  to 
damage  if  in  truth  the  transfer  was  not  fraudulent,  is  taken. 

I am  unable  to  see  anything  helpful  to  the  respondents  in  this 
point. 

That  brings  me  to  that  which  seems  to  be  the  one  substantial 
question  in  this  case;  and  that  is  whether,  for  any  reason,  it  is 
not  within  the  words  of  sec.  14  of  the  Act  respecting  Assignments 
by  Insolvent  Persons.  It  is  quite  clear  from  its  words  that  that 
section  was  intended  to  be  a most  comprehensive  net,  and  that 
has  been  made  more  evident  by  the  amendments  to  it  made  after 
conservative  adjudication  limiting  its  effect;  so  that,  if  the  respond- 
ents are  not  within  it,  it  is,  I think,  only  because  the  Legislature 
failed  to  find  words  sufficient  to  include  them. 

It  is  quite  clear  that  the  goods  in  question  have  always  been, 
as  against  creditors  and  the  assignee,  the  property  of  the  debtors, 
the  possession  being  in  the  Sheriff  throughout  these  proceedings: 
then  it  necessarily  follows  that  the  goods  passed  to  the  assignee 
under  the  assignment;  and  the  one  question  is,  whether  any  legal 
right  in  respect  of  them  has  passed  to  the  respondents,  in  the 
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interpleader  proceedings,  not  touched  by  the  14th  section  of  the 
Act  in  question. 

If  otherwise  it  could  have  any  such  effect,  the  provision  for 
the  sale  of  the  goods,  in  a certain  event,  contained  in  the  inter- 
pleader order,  cannot  have  had  that  effect,  because  the  sale 
never  took  place,  nor  was  security  given  as  provided  for  in  the  or- 
der; the  order  in  these  respects  was  abandoned  by  the  parties 
and  by  mutual  consent;  the  Sheriff  merely  remained  in  possession, 
that  is,  in  possession  under  the  writs  of  execution. 

Then  the  judgment  at  the  trial  of  the  issue  had  no  such  effect; 
it  merely  found  the  issue  in  favour  of  the  execution  creditors, 
that  is,  found  that,  as  between  the  parties  to  that  issue,  the  transfer 
of  the  goods  was  invalid;  and  awarded  costs  of  that  trial. 

Then  came  the  final  order,  made  by  the  Master  in  Chambers, 
in  the  interpleader  proceedings,  on  the  20th  October,  1910,  the 
same  day  on  which  the  first  of  the  assignments  to  the  appellant 
was  made;  an  order  which  is  an  extraordinary  one  in  this  respect, 
that  it  orders  the  Sheriff  to  sell  the  goods  in  question,  or  so  much 
of  them  as  may  be  necessary,  “to  cover  the  executions ” of  certain 
creditors  and  certain  costs,  fees,  poundage,  and  expenses;  and 
it  then  proceeds  to  direct  the  Sheriff  to  pay  out  of  such  proceeds 
“all  such  executions  and  costs  and  expenses,  the  said  execution 
creditors  having  a special  lien  therefor;”  a lien  which,  of  course, 
the  executions  alone  gave  them;  there  could  be  no  other  lien. 

It  has  long  been  the  practice  of  the  Courts,  in  a Sheriff’s  inter- 
pleader application,  to  order  that,  unless  the  claimant  pay  the 
appraised  value  of  the  goods  seized  into  Court,  or  give  security 
for  the  amount,  the  Sheriff  shall  sell  them,  and,  after  deducting 
the  expenses,  pay  the  balance  into  Court  to  abide  the  further 
order  of  the  Court  in  the  proceedings.  That  is  a power  which 
seems  to  arise  from  necessity,  in  some  cases;  and  is  somewhat 
added  to  in  the  provisions  of  Con.  Rule  1112;  see  Paquin  Limit- 
ed v.  Robinson,  85  L.T.R.  5.  But  I am  not  aware  of  any  power 
in  the  Master  in  Chambers  to  make  an  order  for  the  sale  of  the 
goods,  as  was  done  in  this  case,  when  finally  disposing  of  the  inter- 
pleader application.  There  is  no  necessity  for  it,  nor  any  statute, 
rule,  or  order,  that  I am  aware  of,  authorising  it.  The  judgment 
upon  the  interpleader  issue  having  removed  the  obstacle  in  the 
Sheriff’s  way,  and  the  goods  being  in  his  custody,  there  was  and  is 
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nothing  in  the  way  of  a sale  of  them  under  the  executions;  and 
that  is,  I think,  in  substance,  all  that  was  intended  by  the  order  in 
question;  the  Sheriff  is  to  sell  the  goods  “to  cover  the  executions,” 
and,  out  of  the  proceeds,  he  is  to  pay  “such  executions:”  the 
executions  are  in  no  way  intended  to  be  superseded,  but  are 
to  be  the  basis  of  the  Sheriff’s  proceedings;  all  of  which  is  quite 
in  accord  with  legal  rights,  and  that  which  would  follow 
if  no  such  order  had  been  made.  The  order  of  the  Master, 
in  so  far  as  it  deals  with  costs  not  disposed  of  on  the 
trial  of  the  issue,  was  a necessary  and  proper  exercise  of 
jurisdiction,  and  is  expressly  authorised  by  Con.  Rule  1122; 
but  that  Rule  did  not,  in  any  sense,  authorise  the  Master  to 
make  a change  of  property  in  the  goods  in  question,  or  to  create 
any  new  lien  or  charge  upon  them;  nor  confer  any  power  upon 
him  to  deprive  an  assignee,  under  the  Act,  of  any  rights  which 
it  confers  upon  him. 

The  goods,  therefore,  at  the  time  of  the  making  of  the  assign- 
ment, whenever  it  was  made,  were  still  the  property  of  the  assign- 
ors, as  against  creditors  and  assignee,  and,  as  such,  passed  to  the 
assignee  under  the  plain  provisions  of  the  Act;  but  they  were 
subject  to  the  lien  for  costs  mentioned  in  that  enactment,  and  were 
also,  I think,  subject  to  a charge  for  such  costs  as  the  Master  had 
power  to  direct  should  be  paid  out  of  the  proceeds  of  the  sale  of 
the  goods,  and  as  he  has  so  directed  to  be  paid:  see  In  re  Rogers, 
[1911]  1 K.B.  104  and  641:  to  all  of  which  the  appellant  is  willing 
to  submit. 

I would,  therefore,  allow  the  appeal;  and  direct  that  an  order 
accordingly  should  be  issued  in  lieu  of  the  order  appealed  against 

Appeal  dismissed;  Meredith,  J.A.,  dissenting. 
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Carter  v.  Canadian  Northern  R.W.  Co. 

Contract — Oral  Evidence  to  Contradict  Written  Agreement — Inadmissibility 
— Specific  Clause  in  Writing  Inconsistent  with  Condition  Sought  to 
be  Introduced — Action  for  Return  of  Money  Paid — Evidence  Taken  on 
Commission — Unsatisfactory  Character  of. 

The  plaintiff  paid  money  to  the  defendants  under  a written  contract  for 
the  purchase  of  land  from  the  defendants,  upon  terms  and  conditions 
set  out  in  the  writing.  The  plaintiff  sought  the  return  of  his  money, 
alleging  that  he  was  one  of  a number  of  persons,  called  a “syndicate,” 
who  were  to  buy  a tract  of  land  from  the  defendants,  and  that  it  was 
a condition  of  the  agreement  that  “if  the  syndicate  failed  to  fill,”  that 
is,  if  there  were  not  a sufficient  number  of  persons  procured  to  enter  into 
the  agreement  to  purchase  the  whole  tract,  “we  should  get  our  money 
back  at  once.”  This  term  was  not  in  the  writing,  but  it  provided  that 
“if  the  total  lands  purchased  by  the  purchasers  from  the  company  under 
this  agreement  on  or  before  the  day  of  A.D.  19  , does 

not  equal  or  exceed  in  the  aggregate  acres  of  land,  and  if  the 

cash  payment  of  50  cents  per  acre  has  not  been  made  . . . on  at  least 

acres  of  land  on  or  before  the  day  of  A.D.  19  , 

then  and  in  that  event,  at  the  option  of  the  company,  all  moneys  paid  by 
each  purchaser  under  this  agreement  may  be  returned  to  him  and  this 
agreement  will  then  and  there  be  at  an  end : ” — 

Held,  that  evidence  of  the  condition  alleged  by  the  plaintiff  was  inad- 
missible, its  effect  being  to  contradict  or  vary  a distinct  term  of  the 
written  instrument. 

Judgment  of  a Divisional  Court,  23  O.L.R.  140,  reversed. 

Remarks  per  Moss,  C.J.O.,  on  the  unsatisfactory  character  of  evidence 
taken  on  commission  and  the  contradictions  in  the  plaintiff’s  own  testi- 
mony. 

An  appeal  by  the  defendants  from  the  judgment  of  a Divisional 
Court,  23  O.L.R.  140,  affirming  the  judgment  of  Latchford,  J., 
fn  favour  of  the  plaintiff. 

May  11.  The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaren,  Meredith,  and  Magee,  JJ.A. 

I.  F.  Hellmuth,  K.C.,  and  G.  F.  Macdonnell,  for  the  appellants, 
argued  that,  if  any  agreement  was  made  between  Webster  and 
the  plaintiff  that  the  money  paid  by  the  latter  should  be  returned 
in  case  10,000  acres  were  not  purchased  by  the  syndicate,  that 
agreement  was  entirely  a personal  one  between  the  parties,  and 
the  defendants  are  not  bound  by  it.  Any  such  agreement  was 
contrary  to  the  terms  of  the  written  contract,  under  which  the 
defendants  alone  had  the  option  to  return  the  money  or  to  carry 
on  the  contract,  and  cannot  conflict  with  or  vary  the  terms  of 
that  contract.  They  relied  on  Henderson  v.  Arthur , [1907]  1 
K.B.  10. 
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W.  J.  Elliott , for  the  respondent,  argued  that  the  contract 
relied  on  by  the  defendants  was  not  proved  in  evidence;  it  was 
signed  in  blank,  and  if  the  defendants  rely  upon  it,  they  must 
produce  and  prove  it.  It  was  not  to  become  binding  unless  the 
whole  10,000  acres  was  subscribed  for.  The  plaintiff  relies  upon 
Webster’s  collateral  agreement  that  the  money  should  be  re- 
turned in  the  event  which  has  happened,  which  agreement  is 
valid  and  is  clearly  proved. 

July  13.  Moss,  C.J.O.: — This  is  an  appeal  by  the  defendants 
from  a judgment  of  a Divisional  Court  which,  by  a majority 
(Meredith,  C.J.,  dissenting),  affirmed  a judgment  of  Latchford, 
J.,  after  trial  without  a jury,  awarding  payment  by  the  defendants 
to  the  plaintiff  of  $507.55  with  costs. 

On  or  about  the  18th  April,  1908,  the  plaintiff  gave  to  the 
defendants  his  cheque  upon  the  Buckeye  National  Bank,  payable 
to  the  defendants’  order,  for  the  sum  of  $480  “for  land.”  The 
amount  was  paid  to  and  received  by  the  defendants,  and  the 
plaintiff’s  claim  in  this  action  is  for  repayment  by  the  defendants 
to  him.  The  judgments  delivered,  reported  23  O.L.R.  140, 
set  out  in  considerable  detail  many  of  the  facts  and  circumstances 
connected  with  and  following  the  giving  of  the  cheque;  but,  in 
order  fully  to  understand  the  plaintiff’s  position  in  this  action 
and  the  nature  of  the  case  he  puts  forward,  it  is  necessary  to  refer 
to  the  pleadings  and  some  of  the  evidence. 

The  statement  of  claim  alleges  that  in  the  month  of  April, 
1908,  the  defendants,  who  are  a railway  company  incorporated 
under  the  laws  of  Canada  and  carrying  on  a railway  and  land 
business  throughout  the  Dominion,  proposed  to  form  a syndicate 
in  Findley,  Ohio,  to  purchase  from  the  defendants  10,000  acres 
of  land  in  Saskatchewan;  that  the  defendants  requested  the  plain- 
tiff to  subscribe  for  a part  of  the  said  10,000  acres,  on  the  agree- 
ment and  understanding  that  the  defendants  would  resell  the  said 
lands  for  the  syndicate, “if  the  same  was  completed,  ”at  an  advance 
of  two  and  a half  dollars  per  acre  for  the  number  of  acres  each 
should  subscribe  of  the  10,000  acres;  that,  “in  accordance  with 
the  said  representation  and  agreement,”  on  the  18th  April,  1908, 
the  plaintiff  became  a member  of  the  said  proposed  syndicate, 
to  the  extent  of  $480,  which  he  paid  to  the  defendants  “on  the 
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express  agreement  and  understanding  that  if  the  said  syndicate 
was  not  completed  and  the  amount  of  10,000  acres  subscribed 
for/’  or  if  the  land  remained  unsold  at  an  advance  of  two  and  a 
half  dollars  per  acre,  the  defendants  would  return  the  said  sum  so 
advanced,  and  the  said  agreement  would  become  null  and  void 
and  of  no  effect;  that  the  syndicate  was  not  completed,  and  the 
undertaking  was  abandoned  by  the  defendants,  and  “the  plaintiff 
became  entitled  to  the  repayment  of  the  said  sum  of  $480;”  that 
in  August,  1908,  the  plaintiff  demanded  the  $480  from  the  de- 
fendants, and,  “while  they  admitted  their  liability  for  the  same, 
they  proposed  to  deduct  the  sum  of  $100  from  the  $480  and  return 
the  balance,  claiming  that  they  had  paid  out  the  sum  of  $100  for 
expenses;”  and  this  the  plaintiff  refused  to  accept,  and  claims 
judgment  for  the  sum  of  $480. 

The  case  thus  presented,  of  an  arrangement  between  the  plain- 
tiff and  other  members  of  a syndicate  and  the  defendants,  a rail- 
way company  and  the  vendors,  under  which  they  were  to  engage 
in  a joint  speculation,  the  defendants  undertaking  to  resell  the 
lands  for  the  members  of  the  syndicate  at  an  advance  of  $2.50 
per  acre,  otherwise  to  restore  to  them  the  money  they  had  ad- 
vanced, seems  rather  singular  and  unusual,  if  not  altogether 
unlikely. 

In  defence  the  defendants  set  up  that  the  plaintiff  entered  into 
a contract  in  writing  with  the  defendants,  on  their  usual  land  pur- 
chase form,  whereby  the  plaintiff,  among  other  things,  agreed  to 
purchase  lands  at  $10.50  per  acre,  payable  in  certain  instalments, 
and  to  pay  such  instalments;  that  the  plaintiff  paid  the  first  in- 
stalment, amounting  to  $480;  that  he  neglected  and  refused  to 
select  the  lands  and  to  pay  the  balance;  that  the  defendants 
claim  that  the  $480  have  been  forfeited  to  them  under  the  terms 
of  the  agreement;  that  they  never  admitted  their  liability  to 
refund,  and  that  no  agent  of  theirs  had  any  authority  to  agree 
to  resell  the  lands  or  to  refund  any  part  of  the  money. 

And  upon  this  record  the  parties  went  to  trial. 

The  testimony  in  support  of  the  plaintiff’s  case  was  taken  under 
commission.  This  may  have  been  unavoidable,  but  it  is  a matter 
of  regret  that,  in  a case  of  this  description,  where  alleged  repre- 
sentations, conditions,  and  stipulations  are  set  up  and  sought 
to  be  supported  by  verbal|testimony  as  against  an  instrument  in 
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writing,  the  plaintiff  and  some  of  his  witnesses  and  in  particular 
Mr.  Doty,  the  attorney,  who,  having  first  conducted  the  examina- 
tion on  behalf  of  the  plaintiff,  proceeded  to  add  his  own  testimony 
to  that  already  taken,  were  not  present  to  testify  before  the  trial 
Judge.  It  is  too  frequently  the  case  that  the  taking  of  evidence 
under  commission  leads  to  loose  and  unsatisfactory  testimony. 
Questions  of  the  most  leading  and  suggestive  kind  are  allowed  to 
be  put  “subject  to  objection”  and  very  rarely  is  any  question  or 
answer  excluded. 

In  a case  like  the  present,  where  so  much  turns  upon  the  exact 
language  used,  as  well  as  upon  the  times  when  and  the  circum- 
stances under  which  it  was  used,  it  is  especially  important  that 
the  greatest  care  should  be  exercised  to  see  that  no  improper 
suggestions  or  hints  are  given,  and  that  leading  questions  are 
not  allowed.  Unfortunately,  in  this  instance,  the  examining 
attorney  was  not  restrained  in  these  particulars,  with  the  result 
that,  as  regards  some  material  points,  the  testimony  appears  to 
be  detailed  more  as  framed  by  him  than  as  related  by  the  wit- 
nesses. 

The  commissioner  cannot  be  expected  to  control  the  examina- 
tion as  effectively  as  a Judge  at  the  trial,  and  this  fact  makes  it  all 
the  more  necessary  and  important  to  scrutinise  the  testimony 
with  care  and  particularity  in  order  to  ascertain  its  true  weight 
and  value  as  against  admitted  or  well-established  facts.  And 
in  this  respect  the  trial  Judge  stands  in  no  more  advantageous 
position  than  an  appellate  tribunal,  for  he  has  not  had,  any  more 
than  the  latter,  an  opportunity  of  seeing  and  observing  the  de- 
meanour of  the  witnesses.  His  opinion  and  the  inferences  he 
has  drawn  should,  of  course,  be  taken  into  account,  but  they  are 
not  conclusive. 

The  onus  was  on  the  plaintiff  to  rid  himself  of  the  effect  of 
an  instrument  in  writing,  signed  by  him,  which  he  admits  he  had 
an  opportunity  of  reading,  and  which  he  does  not  venture  to  say 
he  did  not  read.  He  appears  to  be  a business  man,  capable  of 
conducting  correspondence  on  his  own  behalf.  It  is  not  pre- 
tended, either  in  the  pleadings  or  the  argument,  that  the  instru- 
ment which  he  did  sign  contains  terms  or  provisions  which  were 
not  agreed  to,  or  that  any  mistake  was  made  in  setting  forth 
the  agreement  entered  into,  nor  is  rectification  in  any  respect 
sought. 
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But  the  contention  put  forward  is  twofold,  or  has  a double 
aspect,  viz.,  either  that  the  plaintiff  was  induced  to  enter  into 
the  agreement  by  representations  made  by  agents  of  the  de- 
fendants, or  that  the  defendants  agreed,  through  agents  or  persons 
by  whose  acts  they  were  bound,  to  repay  the  plaintiff  unless  certain 
things  happened. 

The  learned  trial  Judge  appears  to  have  negatived  the  plaintiff’s 
contention,  as  set  up  in  the  statement  of  claim,  that  he  was  in- 
duced to  enter  the  syndicate  by  promises  that  the  defendants 
would  resell  the  lands  at  a profit.  The  learned  trial  Judge  was 
evidently  of  the  opinion  that,  if  there  was  any  agreement  or  ar- 
rangement as  to  reselling  the  lands,  it  was  a personal  one  between 
the  parties.  And  the  testimony  as  a whole  clearly  leads  to  that 
conclusion  as  a matter  of  fact,  quite  apart  from  any  question  of 
authority  on  the  part  of  any  person  to  bind  the  defendants  to 
such  an  agreement. 

The  learned  Judge,  however,  gave  judgment  for  the  plaintiff, 
on  the  ground  that  it  was  agreed  between  the  plaintiff  and  one 
F.  J.  Webster,  an  employee  or  sub-agent  of  Messrs.  Davidson  & 
McRae,  who,  as  appears  from  the  agreement  produced  at  the 
trial  (exhibit  7),  were  the  exclusive  agents  of  the  defendants  in 
respect  of  the  selling  of  their  unsold  land  grant,  and  to  procure 
purchasers  and  collect  all  payments  maturing  for  agreements  for 
sale  of  the  lands,  that,  if  the  plaintiff  would  subscribe  for  960 
acres  and  pay  a deposit  thereon  of  50  cents  per  acre,  and  it  should 
turn  out  that  10,000  acres  were  not  subscribed  for,  the  money 
would  be  returned.  This  conclusion  seems  to  be  based  partly 
upon  the  terms  of  the  agreement  signed  by  the  plaintiff  and  partly 
upon  the  testimony. 

The  agreement  lends  no  support  to  this  view.  On  the  contrary, 
it  appears  to  be  directly  opposed  to  it.  The  whole  scope  of  the 
instrument  evidences  an  intention  to  enable  desiring  purchasers 
by  forming  a body  to  obtain  lands  for  a less  price  than  if  they 
each  purchased  separately.  In  no  part  do  the  defendants,  either 
directly  or  by  inference, give  any  pledge  or  undertaking  as  to  the 
number  of  persons  to  subscribe  or  the  aggregate  of  acreage  to  be 
subscribed  for.  As  far  as  the  defendants  are  concerned,  each 
purchaser  signs  and  contracts  for  himself  alone,  each  is  to  select 
his  own  land,  and,  when  he  has  done  so  and  made  certain  specified 
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payments,  the  defendants  and  he  are  to  enter  into  a separate 
contract. 

As  regards  the  price,  the  agreement  states  that  “the  price  of 
$10  per  acre  and  survey  fee  has  been  made  for  the  reason  only 
that  the  syndicate  hereinbefore  referred  to  as  the  purchaser  have 
agreed  to  purchase  an  acreage  of  land  amounting  in  the  aggregate 
to  not  less  than  . . . acres  of  land  and  if  the  total  lands  pur- 
chased by  the  purchasers  from  the  company  under  this  agreement 
on  or  before  the  day  of  A.D.  19  does 

not  equal  or  exceed  in  the  aggregate  . . . acres  of  land,  and 

if  the  cash  payment  of  50  cents  per  acre  has  not  been  made  as 
hereinbefore  provided  on  at  least  . . . acres  of  land  on  or 

before  the  day  of  A.D.  19  then 

and  in  that  event,  at  the  option  of  the  company,  all  moneys  paid 
by  each  purchaser  under  this  agreement  may  be  returned  to  him 
and  this  agreement  will  then  and  there  be  at  an  end.” 

It  is  plain  that  this  provision  is  intended  for  the  protection 
of  the  defendants,  and  does  not  operate  and  was  not  intended  to 
operate  as  a release  of  the  purchasers,  save  at  the  option  of  the 
defendants.  They  are  reducing  the  price  of  their  land,  or  at  all 
events  fixing  it  with  reference  to  the  purchase  of  a considerable 
acreage  by  a number  of  persons  forming  themselves  into  a com- 
pany or  syndicate  for  that  purpose,  but  they  provide  that,  if  a 
sufficient  acreage  is  not  subscribed  for,  they  are  not  to  be  obliged, 
unless  they  choose,  to  sell  at  the  price  fixed,  to  the  few  persons  who 
have  subscribed.  As  regards  the  parties  who  have  signed  the 
agreement,  it  is  complete  with  each  purchaser  as  soon  as  he  sub- 
scribes. It  is  not  contingent  in  any  respect  upon  the  aggregate 
number  of  acres  being  subscribed  for. 

The  oral  evidence  upon  which  it  is  sought  to  establish  a verbal 
agreement  preceding  or  contemporaneous  with  the  signing  of  the 
agreement,  is  not  at  all  satisfactory,  and  seems  to  fall  far  short 
of  what  is  necessary  in  order  to  prove  terms  or  conditions  materially 
affecting  the  very  substance  of  the  agreement  which  the  plaintiff 
signed.  If  the  plaintiff's  first  statements  are  to  be  accepted, 
they  go  to  sustain  the  theory  of  the  defence  of  a personal  dealing 
with  Webster,  and  no  assumption  on  his  part  of  authority  to  repre- 
sent or  promise  anything  on  behalf  of  the  defendants. 

The  defendants'  counsel,  in  objecting  to  evidence  of  a verbal 
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agreement,  said,  addressing  the  plaintiff:  “Q.  I want  to  know 
whether  a contract  was  made  in  writing?  A.  There  is  a contract 
in  writing,  but  the  contract  with  Mr.  Webster  and  I was  verbal, 
which  he  said  was  exactly  as  the  contract.  Q.  You  did  sign  a 
contract  in  writing,  did  you?  A.  I did  not  sign  a contract  in 
writing  . . .”  Asked  by  his  own  counsel:  “Q.  What  were 
the  terms  of  this  verbal  contract  to  which  you  refer,  Mr.  Carter, 
and  about  what  was  it  made?  A.  Well,  he  said  that  they  expected 
or  they  wished  to  form  a syndicate,  and  we  should  subscribe 
for  those  lands  at  $10  per  acre.  Q.  On  what  terms?  A.  For 
them  to  resell  them  at  $15  per  acre  with  an  equal  divide  of  the 
profits.  Q.  Upon  these  terms  and  conditions  did  you  sign  a 
syndicate  agreement?  A.  Yes.”  Later  on,  in  answer  to  a 
leading  question,  he  said:  “The  conditions  were  that  if  the  syn- 
dicate failed  to  fill  we  should  get  our  money  back  at  once.”  Thus 
we  have  him,  almost  in  the  same  breath,  giving  two  different 
versions  of  the  terms  and  conditions  on  which  he  signed. 

The  danger  of  acting  upon  such  evidence  as  against  an  instru- 
ment in  writing  must  be  apparent,  and  especially  so  as  an  examina- 
tion and  comparison  of  other  parts  of  the  plaintiff’s  testimony  and 
of  the  other  witnesses  in  support  of  his  case  discloses  how  self- 
contradictory and  unsatisfactory  it  all  is  in  many  respects.  But 
it  is  not  necessary  further  to  pursue  this  inquiry,  for,  accepting, 
as  the  trial  Judge  and  the  majority  of  the  Divisional  Court  did, 
the  plaintiff’s  later  version,  it  becomes  apparent  that  the  evidence 
is  inadmissible.  Its  effect  is  to  contradict  or  vary  a distinct 
term  of  the  written  instrument. 

As  already  pointed  out,  the  agreement  was  a completed  one, 
as  against  the  plaintiff,  from  the  time  he  signed  it.  In  it  provision 
is  made  for  what  may  be  done  in  case — to  use  the  plaintiff’s  own 
words — “the  syndicate  failed  to  fill,”  and  by  that  provision  the 
plaintiff  is  bound.  To  permit  him  to  shew  by  parol  that  it  was 
agreed  that  something  else  was  to  be  done  would  be  to  introduce 
into  the  writing  a term  inconsistent  with  and  contrary  to  it. 
It  is  not  possible  to  give  effect  to  the  plaintiff’s  claim  in  this 
respect  without  depriving  the  defendants  of  the  right  which  the 
agreement  gives  them,  and  them  only,  of  saying  whether  they 
will  adhere  to  the  sale  which  they  agreed  to  make  to  the  plaintiff 
upon  the  terms  set  forth  in  the  agreement,  or  whether  they  will 
withdraw  from  it. 
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The  result  is,  that  the  appeal  should  be  allowed,  and  the  plain- 
tiff’s action  dismissed,  with  costs  throughout. 

Meredith,  J.A.: — If  the  verbal  agreement  conflict  with  the 
written  agreement,  it  cannot  be  enforced;  it  cannot  be  given  in 
evidence  to  contradict  or  alter  the  writing. 

The  verbal  agreement  was  that,  “if  the  syndicate  failed  to 
fill,”  the  plaintiff  should  have  his  money  back;  in  other  words, 
that  the  contract  should  be  rescinded;  but  the  written  agreement 
plainly  provided  that,  if  the  syndicate  failed  to  fill,  the  company 
only  should  h^ve  the  right  to  rescind. 

Now,  it  is  very  obvious  that,  if  the  fact  of  failure  to  fill  were 
itself  to  create  a rescission,  the  company  could  not  have  the  “ op- 
tion” which  the  writing  gives  to  them,  and  to  them  only.  The 
choice  of  the  company  was  to  proceed  with  the  contract,  or  not, 
as  they  saw  fit;  to  provide  for  a rescission  without  giving  them 
any  choice  in  the  matter  would,  necessarily  and  obviously,  con- 
tradict and  vary  the  right  of  choice  reserved,  in  the  writing,  to 
the  company  only. 

No  question  of  an  incomplete  writing  arises.  The  writing 
itself  makes  it  as  plain  as  words  very  well  can,  that  each  purchaser 
contracted  for  himself  only;  and  that  each  contract  is  a completed 
separate  and  independent  one;  with  the  right  reserved,  to  the  com- 
pany only,  to  rescind  if  the  “syndicate  failed  to  fill.”  A verbal 
agreement  for  rescission,  against  the  will  of  the  company,  is  surely 
in  the  teeth  of  such  a right;  it  deprives  the  company  entirely  of 
any  right  to  rescind  if  the  syndicate  failed  to  fill — the  very  case  in 
which,  the  writing  provides,  they  shall  have  such  an  “option.” 

There  was  nothing  extraordinary  in  the  transaction;  it  was  the 
simple  case  of  the  company  agreeing  to  give  wholesale  terms  to 
retail  buyers,  provided  that  they,  all  counted,  contracted  to  buy 
a sufficiently  large  quantity;  reserving,  to  the  company  only, 
the  right  to  rescind  if  the  wholesale  quantity  were  not  contracted 
for;  that  is,  the  company  were  bound  to  sell  if  the  full  quantity 
were  contracted  for,  otherwise  it  was  to  be  optional  with  them; 
but,  in  each  case,  the  purchasers  were  bound  to  buy  according 
to  their  separate  contracts. 

Garrow,  Maclaren,  and  Magee,  JJ.A.,  agreed  in  allowing 
the  appeal. 
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[DIVISIONAL  COURT.] 

Pickering  y.  Thompson. 

Executors  and  Administrators — Executor  de  son  Tort — Sale  of  Assets  of 
Deceased  Intestate  by  Intermeddler — Proceeds  Applied  in  Payment  of 
Debts  and  Funeral  Expenses — Claim  by  Administratrix  against  Pur- 
chasers in  Good  Faith — Conversion — Goods  Exempt  under  Execution 
Act,  secs.  3 '(/),  4,  6,  7 — Claim  of  Widow. 

Though  one  who  takes  upon  himself  to  deal  with  the  assets  of  a deceased 
person  is,  in  one  sense,  a wrongdoer,  and  is  rightly  treated  as  an  execu- 
tor de  son  tort,  his  acts  are  not  entirely  void. 

And  where  the  brother  of  a deceased  intestate,  without  authority,  sold  to 
persons  who  bought  in  good  faith  the  property  of  the  deceased,  and  applied 
the  proceeds  in  payment  of  the  funeral  expenses  and  debts  of  the  de- 
ceased, it  was  held,  that  the  adminstratrix  of  the  estate  of  the  deceased, 
afterwards  appointed,  could  not  succeed  in  a claim  against  the  purchasers 
for  conversion. 

The  administratrix  (the  widow  of  the  deceased)  claimed,  in  the  alternative, 
the  proceeds  of  sale,  to  the  extent  of  $100,  as  an  exemption  under  the 
Execution  Act,  9 Edw.  VII.  ch.  47,  the  property  sold  being,  as  she  al- 
leged, chattels  ordinarily  used  in  the  occupation  of  the  deceased:  — 
Held,  that  the  widow  was  not  entitled  to  enforce  this  claim  against  the 
purchasers. 

Sections  3 (/),  4,  6,  and  7 of  the  Act  considered. 

Judgment  of  the  County  Court  of  the  County  of  Essex  affirmed  as  to  the 
first  claim  and  reversed  as  to  the  second. 

An  appeal  by  the  defendants  William  Thompson  and  George 
Thompson,  carrying  on  business  as  Thompson  Brothers,  and  a 
cross-appeal  by  the  plaintiff  from  the  judgment  of  the  Judge  of 
the  County  Court  of  the  County  of  Essex. 

The  action  was  brought  in  the  County  Court,  by  Etty  Picker- 
ing, as  administratrix  of  the  estate  of  John  E.  Pickering,  deceased, 
against  Thompson  Brothers  and  Emily  Pearson. 

The  plaintiff  by  her  statement  of  claim  alleged:  (2)  that  on 
or  about  the  28th  May,  1910,  the  plaintiff  obtained  from  the 
proper  Surrogate  Court  in  that  behalf  a grant  of  letters  of  ad- 
ministration of  the  estate  of  John  E.  Pickering,  deceased;  (3) 
that  John  E.  Pickering,  at  the  time  of  his  death,  resided  with  the 
defendant  Emily  Pearson,  who  was  a sister  of  the  deceased,  and 
he  died  leaving  at  her  place  of  residence  a large  portion  of  his 
goods,  chattels,  and  property,  and  he  was  also,  at  the  time  of  his 
death,  the  absolute  owner  of  a team  of  horses  and  harness,  a wag- 
gon, a scraper,  a plough,  and  some  other  personal  property;  (4) 
that  the  defendants  William  Thompson  and  George  Thompson 
had  in  their  possession  the  horses,  harness,  waggon,  scraper,  and 
plough,  wrongfully  alleging  that  they  were  the  owners  thereof, 
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and  had  refused  to  deliver  up  the  property  to  the  plaintiff,  and 

had  converted  the  same  to  their  own  use;  (5)  that  the  defendant  

Emily  Pearson  had  also  refused  to  deliver  up  to  the  plaintiff  certain  Pickering 
of  the  goods  and  chattels  of  the  deceased,  of  which  she  wrongfully  Thompson. 
took  possession  after  his  death,  namely,  a gold  watch,  his  wearing 
apparel,  a bicycle,  a trunk,  and  other  personal  property,  and  had 
converted  the  same  to  her  own  use.  And  the  plaintiff  claimed: 

(a)  from  the  defendants  William  Thompson  and  George  Thomp- 
son, as  damages  for  conversion,  $500;  and  (b)  from  the  defendant 
Emily  Pearson  a return  of  the  property  wrongfully  taken  posses- 
sion of  and  returned  by  her  or  damages  for  the  conversion  thereof. 

The  defendants  joined  in  their  defence,  and  by  their  statement 
of  defence  denied  the  plaintiff’s  allegations.  The  defendants 
William  Thompson  and  George  Thompson,  in  addition,  alleged 
that  they  purchased  and  paid  full  price  for  the  goods  and  chattels 
mentioned  in  paragraph  4 of  the  statement  of  claim,  from  one 
Fred  Pickering,  who  was  in  possession  of  them,  and  that  they  had 
no  knowledge  that  he  had  not  the  lawful  right  to  dispose  of  them, 
and  that  they  thereby  acquired  good  title  to  the  said  goods  and 
chattels;  and,  in  the  alternative,  that  Fred  Pickering  was  the  ex- 
ecutor of  the  late  John  E.  Pickering  and  sold  the  goods  and  chattels 
to  them  in  due  course  of  administering  the  estate  of  John  E.  Pick- 
ering, deceased,  and  applied  the  same  in  payment  of  the  funeral 
expenses  and  debts  of  the  deceased,  and  fully  administered  the 
said  estate,  which  fact  was  well  known  to  the  plaintiff. 

The  plaintiff  by  her  reply  (1)  joined  issue  upon  the  allegations 
of  the  statement  of  claim,  and  replied  specially  as  follows:  (2) 

The  late  John  E.  Pickering  left  him  surviving  at  the  time  of  his 
death  no  children,  and  the  plaintiff,  as  his  lawful  widow,  became 
entitled  to  all  the  property  of  the  deceased,  and  none  of  his  sur- 
viving brothers  and  sisters  ever  had  any  interest  in  any  of  the 
said  property,  either  in  possession  or  expectancy,  and  any  alleged 
possession  by  any  of  them  was  without  colour  of  right  and  wrong- 
ful as  against  the  plaintiff,  to  the  knowledge  of  the  defendants. 

(3)  The  plaintiff,  as  lawful  widow  of  the  late  John  E.  Pickering, 
upon  his  death  became  entitled  to  all  his  property  exempt  from 
seizure  under  execution  for  debt  under  the  statute  in  that  behalf, 
and  such  property  became  vested  in  her  at  the  date  of  the  death, 
and  the  conversion  of  the  said  property  by  the  defendants  was 
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wrongful  and  illegal  against  her,  apart  from  her  claim  to  the  same 
as  administratrix. 

The  action  was  tried  without  a jury,  and  judgment  was  given 
by  the  learned  County  Court  Judge,  as  follows: — 

The  plaintiff  sues  as  administratrix  of  the  estate  of  the  intestate 
to  recover  damages  for  the  wrongful  conversion  of  certain  chattels. 
John  E.  Pickering,  who  followed  the  occupation  of  a teamster, 
was  accidentally  killed  at  Windsor  on  the  16th  June,  1909,  and 
letters  of  administration  of  the  estate  were  granted  by  the  Surro- 
gate Court  of  the  County  of  Essex  to  the  plaintiff  on  the  28th 
May,  1910. 

The  estate  consisted  of  a small  sum  of  money  found  on  the 
person  of  the  deceased,  a trunk  containing  some  articles  of  clothing, 
a team  of  horses,  a waggon,  and  a scraper.  Fred  Pickering,  a 
brother  of  the  deceased,  took  charge  of  his  remains  and  made  the 
necessary  arrangements  for  his  funeral.  He  authorised  the  sale 
of  the  horses,  waggon,  and  scraper  to  the  defendants  Thompson 
Brothers  for  $400,  and  applied  this  sum  in  payment  of  the  funeral 
expenses  and  debts  of  the  deceased. 

The  plaintiff  and  the  deceased  were  married  in  1890,  and  their 
marriage  was  annulled  on  the  29th  November,  1908,  by  a judgment 
of  the  Circuit  Court  of  the  County  of  Menominee,  in  the  State  of 
Michigan,  in  an  undefended  action  or  proceeding  instituted  by 
the  deceased.  At  the  time  of  the  intestate’s  death,  there  was  a 
policy  of  insurance  upon  his  life  payable  to  his  “ wife,”  and,  adverse 
claims  to  the  money  payable  under  it  having  been  made  by  the 
plaintiff  on  the  one  hand  and  by  the  brothers  and  sisters  of  the 
deceased  on  the  other,  the  claimants  were  directed  by  an  order 
of  the  Court  to  proceed  to  the  trial  of  an  issue  to  determine  whether 
or  not  the  plaintiff  at  the  time  of  John  E.  Pickering’s  death  was 
his  lawful  widow.  The  Court  found  in  favour  of  the  plaintiff 
(Etty  Pickering),  on  the  ground  that  the  deceased,  who  was  a 
British  subject,  had  not,  before  the  commencement  of  the  divorce 
proceedings,  acquired  the  necessary  domicile  within  the  territorial 
jurisdiction  of  the  Michigan  Courts.  Prior  to  this  judgment, 
which  was  pronounced  in  April,  1910,  the  plaintiff  had  made  no 
claim  to  the  estate  of  the  deceased. 

Fred  Pickering  was  not  called  as  a witness  at  the  trial  of  this 
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action,  but  he  subsequently  expressed  a desire  to  explain  his  deal-  * ' 

ings  with  the  estate  of  the  deceased;  and,  after  due  notice  to  the  1911 

parties,  his  evidence  was  received.  The  whole  evidence  leaves  no  Pickering 

i?. 

room  for  doubt  that  he  disposed  of  his  brother’s  chattels  in  good  Thompson. 
faith  and  for  the  sole  purpose  of  paying  the  funeral  expenses  and 
debts  of  the  deceased.  He  acted  with  the  concurrence  of  his 
brothers  and  sisters  and  on  the  supposition  that  the  decree  of 
divorce  granted  to  his  brother  was  valid. 

Counsel  for  the  plaintiff  relied  upon  Mountford  v.  Gibson 
(1804),  4 East  441;  Sharland  v.  Mildon  (1846),  5 Hare  469; 

Hunter  v.  Wallace  (1856),  13  U.C.R.  385;  and  more  particularly 
on  the  following  citation  from  the  Am.  & Eng.  Encyc.  of  Law, 

2nd  ed.,  vol.  11,  p.  1354:  “ Where  an  executor  de  son  tort  under- 
takes to  dispose  of  the  property  of  the  decedent  to  third  persons, 
his  acts  in  that  regard  do  not  operate  to  vest  in  such  third  person 
any  better  title  than  the  executor  de  son  tort  himself  had,  and 
therefore  they  cannot  hold  it  as  against  a rightful  executor 
or  administrator.”  This  view  of  the  law  seems  to  be  founded 
wholly  upon  the  decisions  of  American  Courts,  and  is  not,  in  my 
opinion,  supported  by  the  English  authorities. 

An  executor  de  son  tort  is  one  who  takes  upon  himself  the  office 
of  executor  by  intrusion,  not  being  so  constituted  by  the  deceased, 
nor,  for  want  of  such  constitution,  substituted  by  the  Court  to 
administer:  Williams  on  Executors,  9th  ed.,  p.  208.  Fred  Picker- 
ing intermeddled  with  the  estate  of  the  deceased  in  such  a manner 
as  to  make  him  an  executor  de  son  tort.  Many  acts  of  an  executor 
de  son  tort  may  be  legal.  Though  he  cannot  by  his  own  wrongful 
acts  acquire  any  benefit,  yet  he  is  protected  in  all  acts  not  for  his 
own  benefit,  which  a rightful  executor  may  do:  Williams  on  Ex- 
ecutors, p.  217.  A bond  fide  purchase  of  goods  of  a deceased 
person,  from  one  who  is  not  an  executor  or  administrator,  wdll 
not  make  the  vendee  chargeable  as  an  executor  de  son  tort:  Wil- 
liams on  Executors,  p.  214;  Pauli  v.  Simpson  (1846),  9 Q.B.  365. 

An  alienee  of  an  executor  de  son  tort  acquires  a good  title  to  goods 
purchased  in  the  course  of  administration,  where  he  has  reasonable 
grounds  for  believing  that  the  vendor  is  acting  as  executor. 

The  question  is  discussed  in  Williams  on  Executors,  pp.  222-3, 
where  it  is  laid  down  that  all  lawful  acts  which  an  executor  de  son 
tort  may  do  are  valid,  and  if  he  aliens  the  goods  of  the 
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deceased  to  pay  the  funeral  expenses  or  debts,  the  sale  is  good  and 
indefeasible.  Thompson  Brothers  purchased  the  chattels  in 
good  faith,  and  paid  a reasonable  price  for  them.  Fred  Pickering 
dealt  with  the  goods  as  a lawful  executor  would  have  done  and 
was  bound  to  do  in  due  course  of  administration.  It  is  true  that 
Fred  Pickering,  being  a non-resident,  could  not  have  obtained 
a grant  of  letters  of  administration  of  his  brother’s  estate;  but 
the  defendants,  nevertheless,  might  reasonably  have  assumed 
from  his  conduct  that  he  was  an  executor  of  the  will  of  the  de- 
ceased. The  cases  cited  by  Mr.  Davis  do  not,  in  my  opinion, 
support  the  plaintiff’s  case. 

For  some  time  prior  to  his  death,  John  E.  Pickering  lodged  with 
the  defendant  Emily  Pearson,  and  his  trunk  and  clothing  remained 
in  her  possession  after  his  decease.  She  has  not  refused  to  deliver 
these  goods  to  the  plaintiff,  and  it  has  not  been  shewn  that  she 
exercised  any  acts  of  ownership  over  any  other  property  of  the 
deceased. 

My  opinion  is,  that  the  action,  in  these  circumstances,  is  not 
maintainable  against  the  defendants,  at  least  in  its  present  form. 

It  was  suggested  at  the  trial  that  the  plaintiff  is  entitled,  in 
any  event,  to  set  up  a claim  to  the  goods  of  the  deceased  which 
would  be  exempt  from  seizure  under  the  Execution  Act,  9 Edw. 
VII.  ch.  47.  Sub-section  (/)  of  sec.  3 of  this  Act  exempts  from 
seizure  under  any  writ  the  “ tools  and  implements  of  or  chattels 
ordinarily  used  in  the  debtor’s  occupation,  to  the  value  of  $100.” 
And  sec.  6 provides  that  the  widow  of  a deceased  person  shall  be 
entitled  to  retain  such  exempted  goods  for  the  benefit  of  herself 
and  his  family.  These  sections  of  the  Act  give  a widow  an  absolute 
title  to  the  exempted  goods,  subject  to  liability  for  funeral  and 
testamentary  expenses:  Re  Tatham  (1901),  2 O.L.R.  343.  The 
chattels  of  the  deceased  which  he  had  ordinarily  used  in  his  occu- 
pation were  of  ample  value  to  allow  the  plaintiff  to  retain  exempted 
goods,  to  the  value  of  $100,  in  excess  of  those  required  to  satisfy 
the  funeral  expenses.  The  defendants  say  that  the  plaintiff,  by 
her  conduct,  is  estopped  from  alleging  that  she  is  the  lawful  widow 
of  John  E.  Pickering.  There  is  no  evidence  that  she  is  a consent- 
ing party  to  the  divorce  proceedings.  From  a perusal  of  the  evi- 
dence offered  at  the  trial  of  the  issue  referred  to,  it  appears  that 
the  plaintiff,  when  served  with  process  in  the  action  for  divorce, 
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wrote  the  deceased  offering  to  resume  cohabitation  and  requesting 
him  to  discontinue  the  proceedings.  She  testified  that,  up  to  the 
time  she  had  learned  through  the  public  press  of  the  granting  of 
a decree  of  divorce,  she  fully  believed  that  he  had  complied  with 
her  request.  She  only  sought  legal  advice  when  the  question  of 
the  disposition  of  the  insurance  moneys  arose,  and  she  than  learned, 
for  the  first  time,  that  the  divorce  proceedings  might  be  success- 
fully impeached. 

The  Courts  have  held  that  if  a person  either  by  words  or  by 
conduct  has  induced  others  to  believe  that  he  will  offer  no  opposi- 
tion to  an  act  which  could  have  been  done  lawfully  without  his 
consent,  and  he  thereby  induces  others  to  do  that  from  which 
they  otherwise  might  have  abstained,  he  cannot  question  the 
legality  of  the  act:  Cairncross  v.  Lorimer  (1860),  3 Macq.  H.L. 
827.  This  doctrine  cannot,  in  my  opinion,  be  invoked  against 
the  plaintiff,  who  merely  refrained  from  asserting  a title  to  her 
husband’s  estate  in  ignorance  of  her  rights.  If  there  be  no  es- 
toppel, the  plaintiff,  in  my  opinion,  is  entitled  to  recover  the  value 
of  the  exempted  goods.  The  executor  de  son  tort  could  not  make 
a valid  disposition  of  goods  which  had  vested  in  the  plaintiff, 
and  the  purchasers  took  them  subject  to  the  plaintiff’s  rights. 
Thompson  Brothers  disposed  of  these  chattels  before  the  com- 
mencement of  this  action,  but  this  does  not,  in  my  opinion,  relieve 
them  from  liability.  The  plaintiff  may  amend  her  statement  of 
claim,  and  judgment  will  be  entered  for  her  in  her  own  right 
against  Thompson  Brothers  for  $100  without  costs.  The  action 
will  be  dismissed  as  against  the  defendant  Emily  Pearson,  with 
such  costs  as  she  has  incurred  between  party  and  party  in  excess 
of  the  costs  incurred  by  her  co-defendants,  and  such  costs  will 
be  payable  by  the  plaintiff. 

May  23.  The  appeal  was  heard  by  a Divisional  Court  com- 
posed of  Meredith,  C.J.C.P.,  Teetzel  and  Middleton,  JJ. 

A.  St.  G.  Ellis,  for  the  appellants.  The  executor  de  son  tort 
passed  a good  title  in  the  chattels  to  the  Thompsons.  See 
Williams  on  Executors,  9th  ed.,  pp.  210,  211,  216,  222,  224,  et 
seq.  The  trial  Judge  was  wrong  in  awarding  $100  to  the  plain- 
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tiff,  as  the  amount  allowed  under  9 Edw.  VII.  ch.  47,  sec.  3 (/).* 
The  plaintiff  has  sued  as  administratrix.  The  right  is,  after  the 

Pickering 

V. 

Thompson. 

death,  vested  in  the  widow,  and  not  in  the  administrator:  sec  6 f. 
She  should  have  set  up  her  claim  at  once,  instead  of  which,  she 
waited  a year  before  bringing  her  action.  But,  at  any  rate,  it 
was  the  executor’s  right  to  dispose  of  the  goods  at  once,  and  in  so 
doing  he  passed  a good  title.  The  exempted  goods  are  liable  for 
funeral  and  testamentary  expenses:  Re  Tatham,  2 O.L.R.  343. 

F.  D.  Davis,  for  the  plaintiff.  The  plaintiff  was  rightly 
awarded  the  $100  by  the  trial  Judge.  It  was  not  necessary 
for  the  executor  to  sell  so  much  as  he  did  to  pay  funeral  and 
testamentary  expenses.  The  widow  had  the  statutory  right  to 
select  the  $100  of  exempted  goods.  The  vendor  to  the  Thomp- 
sons was  not  an  executor  de  son  tort  in  the  proper  sense,  nor  did 
he  pass  a good  title  in  the  goods.  Mountford  v.  Gibson,  4 East 
441,  lays  down  that  an  executor  de  son  tort,  in  order  to  have  author” 
ity,  must  be  in  such  a position  that  a reasonable  man  would  think 
he  had  a will.  It  was  the  Thompsons’  duty  to  search  and  find 
out  if  their  vendor  was  an  administrator.  Payments  made  to  an 
executor  de  son  tort  form  no  defence  to  an  action  by  the  rightful 
executor:  Hunter  v.  Wallace,  13  U.C.R.  385.  I refer  also  to  Shar - 
land  v.  Mildon,  5 Hare  469,  as  to  acts  done  in  the  capacity  of 
agents,  and  to  Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  vol.  11,  p.  1354, 
where  many  cases  on  the  subject  of  executor  de  son  tort  are  cited. 

Ellis,  in  reply. 

June  20.  The  judgment  of  the  Court  was  delivered  by 
Middleton,  J.: — Though  one  who  takes  upon  himself  to  deal 
with  the  assets  of  a deceased  person  is,  in  one  sense,  a wrong- 
doer, and  is  rightly  treated  as  an  executor  de  son  tort,  because 

*3.  The  following  chattels  shall  he  exempt  from  seizure  under  any 
writ  issued  out  of  any  Court,  namely:  . . . (/)  Tools  and  imple- 

ments of  or  chattels  ordinarily  used  in  the  debtor’s  occupation,  to  the 
value  of  $100;  but  if  a specific  article  claimed  as  exempt  be  of  a 
value  greater  than  $100,  and  there  are  not  other  goods  sufficient  to  satisfy 
the  writ,  such  article  may  be  sold  by  the  Sheriff,  who  shall  pay  $100  to 
the  debtor  out  of  the  net  proceeds,  but  no  sale  of  such  article  shall  take 
place  unless  the  amount  bid  therefor  shall  exceed  $100  and  the  cost  of 
sale  in  addition  thereto. 

f6.  Chattels  exempt  from  seizure  shall,  after  the  death  of  the  debtor, 
be  exempt  from  the  claims  of  his  creditors,  and  his  widow  shall  be  entitled 
to  retain  them  for  the  benefit  of  herself  and  his  family. 
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he  has  no  rightful  title  to  the  office,  from  the  earliest  times  it 
has  been  recognised  that  his  acts  are  not  entirely  void. 

Campbell,  C.J.,  in  Thomson  v.  Harding  (1853),  2 E.  & B. 
630,  says  (at  p.  640):  “Where  the  executor  de  son  tort  is  really 
acting  as  executor,  and  the  party  with  whom  he  deals  has  fair 
reason  for  supposing  that  he  has  authority  to  act  as  such,  his 
acts  shall  bind  the  rightful  executor,  and  shall  alter  the  property.’’ 

But  long  before  this,  in  Coulter’s  Case  (1598),  5 Co.  30  (a), 
it  is  said  that  “all  lawful  acts  which  an  executor  of  his  own  wrong 
. does,  are  good” — this  statement  being  based  on  the  still 
earlier  case  of  Graysbrook  v.  Fox  (1564),  1 Plowd.  275,  282,  where 
an  administrator  acting  under  a void  grant  was  treated  as  an  ex- 
ecutor de  son  tort,  which  determined  that  “if  the  defendant  here 
had  averred  that  the  administrator  had  aliened  the  goods  to  him 
for  a certain  sum,  and  had  employed  the  money  in  discharge  of  the 
funeral,  or  of  the  debts  of  the  deceased,  or  about  other  things 
which  an  executor  should  be  forced  to  do,  there  the  sale  for  such 
purposes  should  not  be  avoided,  but  should  remain  indefeasible.” 
Though  one  reason  given  was  the  colour  of  right  derived  from 
the  void  letters,  the  governing  factor  in  the  decision  was  that 
“he  that  has  the  right  suffers  no  disadvantage  although  he  be 
bound  by  the  act  of  the  administrator,  for  it  is  no  more  than  he 
himself  was  compellible  to  do,  and  the  administrator  having 
done  that  which  the  executor  himself  was  obliged  to  do,  his  act 
shall  be  allowed  good;”  and  it  was  “no  detriment  to  any  one 
that  the  thing  done  should  remain  stable  and  firm  without  im- 
peachment.” 

This  is  accepted  as  correctly  stating  the  law  in  Ellis  v.  Ellis, 
[1905]  1 Ch.  613. 

Pauli  v.  Simpson,  9 Q.B.  365,  determines  that  when  one 
takes  possession  of  the  property  of  a deceased  person  and  hands 
it  over  to  another,  the  giver,  and  not  the  receiver,  is  the  executor 
de  son  tort,  unless  there  is  some  collusion,  in  which  case  both 
giver  and  receiver,  as  joint  wrongdoers,  become  jointly  executors 
de  son  tort;  but  in  ordinary  cases  the  giver  is  alone  liable.  There 
cannot  be  a series  of  executors  de  son  tort.  If  a trust  fund  is 
handed  over,  then,  in  equity,  it  may  be  followed:  Hill  v.  Curtis 
(1865),  L.R.  1 Eq.  90.  But,  if  handed  over  for  value,  then  the  fact 
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that  this  value  given  had  been  rightly  used  in  payment  of  debts 
might  be  set  up  in  answer. 

Mountford  v.  Gibson , 4 East  441,  is  in  no  way  in  conflict 
with  the  above.  The  widow  was  not  acting  as  executor;  the 
defendant  obtained  from  the  widow  of  his  deceased  debtor  cer- 
tain assets.  “ There  is  no  pretence  here  for  saying  that  the 
delivery  of  the  goods  in  question  was  in  due  course  of  adminis- 
tration. The  only  act  of  administering  by  the  widow  as  stated 
was  the  delivering  these  very  goods.  But  to  enable  a party  to 
defend  his  possession  against  the  lawful  administrator  under  a 
delivery  by  an  executor  de  son  tort,  it  must  have  been  made  at 
least  in  the  course  of  administration.” 

The  plaintiff’s  appeal  fails. 

The  plaintiff  has  been  awarded  $100  as  the  amount  allowed 
under  9 Edw.VII.  ch.  47,  sec.  3 (/).  I do  not  think  this  can  stand. 
The  plaintiff  has  sued  as  administratrix.  The  right  is,  after 
the  death,  vested  in  the  widow — sec.  6 — and  not  in  the  adminis- 
trator; in  fact,  the  claim  of  the  widow  must  in  general  be  made 
against  the  administrator. 

The  right  is  further  defined  under  sec.  7*  as  a right  to  select 
the  chattels  exempt  from  seizure.  No  selection  was  made  before 
the  sale;  and,  a sale  having  been  made,  a new  right  intervenes, 
and  no  claim  can  be  made  against  a purchaser  in  good  faith. 

The  right  which  has  been  given  effect  to  is  the  right  given  by 
sec.  4f  to  receive  the  proceeds  of  the  sale  up  to  $100.  This  is  a 
right  that  must  be  exercised  against  the  vendor,  and  not  against 
the  purchasers,  the  present  defendants. 

The  right  to  select  exempt  chattels  is,  by  sec.  7,  given  to 
the  debtor,  “his  widow  or  family;”  the  right  to  claim  $100  in 
lieu  of  tools  and  implements  of  trade  is  a right  given  to  the  debtor 
personally;  and  the  distinction  may  well  have  been  made  inten- 
tionally. The  general  exemptions  which  may  be  selected  are 


*7.  The  debtor,  his  widow  or  family  . . . may  select  out  of  any 

larger  number  the  chattels  exempt  from  seizure. 

t4.  The  debtor  may,  in  lieu  of  tools  and  implements  of  or  chattels  ordin- 
arily used  in  his  occupation  referred  to  in  clause  (/)  of  section  3,  elect 
to  receive  the  proceeds  of  the  sale  thereof  up  to  $100,  in  which  case  the 
officer  executing  the  writ  shall  pay  the  net  proceeds  of  the  sale,  if  the 
same  do  not  exceed  $100,  or,  if  the  same  exceed  $100,  shall  pay  that  sum 
to  the  debtor  in  satisfaction  of  the  debtor’s  right  to  exemption  under 
clause  (/). 
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articles  used  not  alone  by  the  debtor,  but  also  by  his  family. 
The  tools  of  the  debtor's  trade  are  of  use  to  him  personally,  but 
are  not  generally  of  value  to  the  widow. 

The  defendants'  appeal  should  be  allowed,  and  the  action 
should  be  dismissed  with  costs. 
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[IN  THE  COURT  OF  APPEAL.] 


Sovereign  Bank  of  Canada  v.  Parsons. 

Set-off — Business  of  Manufacturing  Company  Carried  on  by  Receiver  for 
Bondholders  under  Order  of  Court — Goods  Supplied  by  Receiver  to 
Customer — Assignment  of  Proceeds  by  Receiver  to  Bank — Right  of 
Customer  to  Set  off  Damages  for  Breach  of  Contract  Made  with  Com- 
pany before  Receiver  Appointed — Judicature  Act,  sec.  58(5). 

An  incorporated  paper  manufacturing  company  entered  into  divers  con- 
tracts with  the  defendants  for  the  manufacture  and  supply  of  paper. 
In  an  action  brought  by  mortgagees  for  the  bondholders  of  the  paper 
company,  receivers  and  managers  of  the  company’s  business  were,  in 
October,  1906,  appointed  by  the  Court,  and  carried  on  the  manufacture  of 
paper  and  supplied  paper  to  the  defendants.  The  receivers  and  managers 
assigned  to  the  plaintiffs  thpir  money  claim  against  the  defendants  for 
the  price  of  paper  supplied,  and  the  plaintiffs  sued  for  the  amount  of  the 
claim.  The  defendants  alleged  that  the  claim  of  the  plaintiffs  arose  by 
virtue  of  certain  contracts  made  by  the  paper  company  and  assumed  and 
adopted  by  the  receivers  and  managers,  and  by  reason  of  new  contracts 
with  the  defendants  and  the  carrying  out  thereof  by  the  receivers  and  man- 
agers, and  that  the  contracts  with  the  company  had  not  been  carried 
out  by  the  receivers  and  managers,  and  the  defendants  sought  to  set 
off  the  damages  which  they  had  sustained  by  the  breach  against  the 
money  claim  of  the  plaintiffs: — 

Held  (Meredith,  J.A.,  dissenting),  that  the  defendants  were  not  en- 
titled to  the  set-off  asserted. 

Judgment  of  Britton,  J.,  affirmed. 

Per  G arrow,  J.A. : — The  proper  and  the  only  reasonable  inference,  upon 
the  whole  evidence,  was,  that  the  merchandise  the  proceeds  of  which 
were  assigned  to  the  plaintiffs  in  May  and  June,  1907,  was  supplied  to 
the  defendants  upon  the  terms  contained  in  a letter  of  the  receivers  and 
managers  to  the  defendants  of  the  6th  April,  1907 : “Each  specifica- 
tion as  it  comes  in  will  be  accepted  or  rejected  as  if  it  were  a new 
order  independent  of  any  contract:”  and  was  supplied,  not  upon  any 
earlier  contract,  but  as  upon  entirely  new  orders.  But,  if  this  were 
a mistaken  view  of  the  facts,  the  defendants,  upon  the  law,  could  not 
succeed.  Their  claim  was  distinctly  one  of  set-off,  and  not  of  counter- 
claim: Sovereign  Bank  of  Canada  v.  Parsons  (1909),  18  O.L.B.  665. 
The  receivers  and  managers  were  not  dealing  with  their  own  goods, 
as  the  defendants  well  knew.  Nor  were  they  acting,  in  what  they  did, 
as  agents  for  the  paper  company,  but  for  the  mortgagees;  and  they 
could  not  impose  an  obligation  such  as  that  arising  under  the  old 
contracts,  upon  the  mortgagees,  without  the  leave  of  the  Court.  And 
as  to  contracts  entered  into  by  the  receivers  and  managers  themselves, 
the  creditors’  right  to  damages  would  be  directly  against  them,  and 
only  indirectly  against  any  indemnity  to  which  the  receivers  and  man- 
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agers  might  be  entitled,  but  the  latter  right  would  not  justify  setting  off 
such  a claim  against  a claim  owing  to  the  receivers  and  managers  in 
their  official  capacity.  The  right  which  is  given  by  sub-sec.  5 of  sec.  58 
of  the  Judicature  Act  is  a right  of  equitable  set-off,  and  does  not  in- 
clude mere  cross-claims  arising  from  transactions  independent  of  the 
debt  assigned. 

Whinney  v.  Moss  Steamship  Go.,  [1910]  2 K.B.  813  (affirmed  by  the  House 
of  Lords,  Moss  Steamship  Go.  v.  Whinney  (1911),  131  L.T.J.  193,  27 
Times  L.R.  513),  discussed. 

Action  to  recover  the  sum  of  $15,028  and  interest,  in  the 
circumstances  stated  in  the  judgments. 

February  25  and  May  10,  1910.  The  action  was  tried  before 
Britton,  J.,  without  a jury,  at  Toronto. 

James  Bicknell,  K.C.,  and  W.  J.  Boland,  for  the  plaintiffs. 

I.  F.  Hellmuth,  K.C.,  and  G.  Larratt  Smith,  for  the  defendants. 

July  8,  1910.  Britton,  J.: — The  Imperial  Paper  Mills  of 
Canada  Limited  were  doing  business  at  Sturgeon  Falls,  and 
entered  into  divers  contracts  with  the  defendants  for  the  manu- 
facture and  supply  of  paper.  Before  these  contracts  were  made, 
the  Imperial  Paper  Mills  (and  I will  speak  of  that  corporation  as 
“the  company”)  had  a large  bonded  indebtedness,  to  secure 
which  the  company  had  executed  a mortgage  upon  all  its  plant 
and  property  to  Thomas  Carritt  and  David  Sinclair,  as  trustees. 
Adolph  Diehl  and  Alfred  S.  Wagg,  as  bondholders,  on  behalf  of 
themselves  and  all  other  bondholders  of  the  company,  commenced 
an  action  for  a sale  of  the  undertaking. 

On  the  27th  October,  1906,  on  application  of  the  plaintiffs  in 
that  action,  John  Craig,  who  was  then  manager  of  the  Imperial 
Paper  Mills  company,  was  appointed  on  behalf  of  these  plaintiffs 
(suing  on  behalf  of  the  other  bondholders  as  well  as  themselves) 
receiver  and  manager.  The  order  appointing  Craig  receiver  and 
manager  directed  the  company  to  hand  over  to  Craig  as  receiver 
and  manager  all  stock,  goods,  chattels,  and  effects  belonging  to 
the  said  company. 

By  that  order  the  receiver  was  authorised  to  borrow  money, 
not  exceeding  $40,000,  for  the  purpose  of  carrying  on  the  said 
business.  Any  loan  or  advance  to  the  receiver  was  to  be  a first 
charge  upon  the  undertaking  and  assets  which  should  come  to 
the  hands  of  the  receiver. 

By  a further  order,  made  on  the  10th  December,  1906,  the  re- 
ceiver and  manager  was  authorised  and  directed  to  obtain  money, 
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not  to  exceed  $50,000,  upon  the  sale  and  pledge  of  book-accounts 
and  commercial  paper  of  the  company. 

That  order  further  provided  that  the  borrowing  power  under 
the  order  of  the  27th  October  was  not  to  be  deemed  exhausted  by 
this  latter  order,  and  further  that  any  person  from  whom  such 
money  was  obtained  should  be  entitled  to  rank  in  priority  to  the 
debenture-holders  for  any  difference  which  might  become  due 
beyond  the  security  pledged. 

On  the  9th  January,  1907,  George  Edwards  was  appointed 
joint  receiver  and  manager  with  the  said  John  Craig,  and  they, 
as  such  receiver  and  manager,  were  authorised  to  obtain  money 
by  sale  or  pledge  of  book-accounts  and  commercial  paper  of  the 
company,  as  provided  for  in  the  order  of  the  10th  December, 
1906,  subject  to  the  limitation  that  they  were  not  in  excess  of 
$40,000  to  create  a charge  in  priority  to  the  lien  and  charge  of 
the  debenture-holders. 

The  receiver  and  manager  continued  to  manufacture  paper  in 
accordance  with  the  order  of  the  defendants. 

About  the  1st  May,  1907,  as  it  is  alleged,  the  receiver  and 
manager,  having  then  on  hand  manufactured  material  which  the 
defendants  had  ordered  and  which  the  receiver  and  manager  was 
about  to  ship,  assigned  and  hypothecated  the  manufactured  goods 
to  the  plaintiffs.  This  shipment  amounted,  to  $4,504,  and  this 
amount  was  paid  by  the  plaintiffs  to  the  receiver  and  manager. 

Similar  assignments  and  hypothecations  of  other  material 
manufactured  for  the  defendants  were  made  to  the  plaintiffs, 
viz.,  on  the  4th  May,  16th  May,  27th  May,  1st  June,  8th  June, 
14th  June,  and  20th  June,  all  in  the  year  1907.  For  all  these 
the  receiver  and  manager  received  in  due  course,  in  consideration 
of  such  assignments  and  hypothecations,  the  full  amount. 

On  the  7th  October,  1907,  by  order  in  the  suit  of  Diehl  et  al.  v. 
Carritt,  E.  R.  C.  Clarkson  was  appointed  receiver  and  manager 
in  place  of  Craig  and  Edwards. 

On  the  9th  October,  1907,  Craig,  Edwards,  and  Clarkson, 
with  the  approval  of  Mr.  McAndrew,  Official  Referee,  assigned 
any  interest  they  or  any  of  them  had  in  the  present  claims  to  the 
plaintiffs. 

This  action  was  commenced  on  the  7th  November,  1907;  the 
plaintiffs  claim  $15,028  and  interest  thereon. 
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The  defence  is,  that  the  claim  of  the  plaintiffs  arose  by  reason 
of  certain  contracts  made  by  the  Imperial  Paper  Mills  and  assumed 
and  adopted  by  the  receiver  and  manager,  and  by  reason  of  new 
contracts  and  the  carrying  out  of  the  same  by  the  receiver  and 
manager,  with  the  defendants,  for  the  supply  of  paper,  and  by 
reason  of  breach  of  these  contracts,  the  defendants  are  entitled 
to  set  off  the  damages  they  have  sustained,  and  they  allege  that 
these  damages  are  in  excess  of  the  plaintiffs’  claim. 

If  the  defendants  are  not  entitled  to  resist  the  plaintiffs’  claim 
by  reason  of  their  damages  for  breach  of  contract,  they  admit 
an  indebtedness  of  $12,113.68,  not  $15,028,  as  the  plaintiffs  claim. 
If  the  defendants  are  entitled  to  have  their  loss  deducted  from 
their  indebtedness  to  the  plaintiffs  or  to  the  Imperial  Paper  Mills 
Limited,  it  is  admitted  that  the  defendants’  loss  exceeds  the 
amount  of  the  claim  in  this  action;  and  in  that  case  there  will 
simply  be  a dismissal  of  the  action. 

With  the  statement  of  defence  in  this  action  as  originally  filed 
the  defendants  put  in  a counterclaim  for  damages  against  the  re- 
ceiver and  manager. 

The  Master  in  Chambers  dismissed  a motion  to  strike  it  out. 
On  appeal  the  learned  Chief  Justice  of  the  Common  Pleas  struck 
it  out,  holding  that,  if  the  defendants  have  any  such  claim  as  they 
allege,  they  must  bring  it  forward  by  pleading  it  as  a defence, 
and  not  as  a counterclaim.  This  decision  was  affirmed  by  a 
Divisional  Court  and  later  by  the  Court  of  Appeal:  Sovereign  Bank 
of  Canada  v.  Parsons  (1909),  18  O.L.R.  665. 

The  judgment  in  the  Divisional  Court  was  delivered  by  Teetzel, 
J.,  and  he  did  not  base  his  decision  alone  on  the  question  of  plead- 
ing. He  thought  that,  upon  the  undisputed  facts,  the  defendants 
were  not  entitled  to  have  their  claim  for  damages  satisfied  out  of 
the  claim  assigned  to  the  plaintiffs. 

The  Court  of  Appeal,  for  reasons  other  than  those  given  by 
Teetzel,  J.,  affirmed  the  Divisional  Court.  That  judgment  must 
now  be  accepted,  whatever  my  own  opinion  may  be  as  to  the 
difference  between  counterclaim  and  set-off,  in  Ontario;  and  I 
must  determine,  in  the  first  instance,  whether  or  not  the  defend- 
ants’ claim  for  damages  against  the  company  can  be  a defence 
to  the  plaintiffs’  claim  in  this  action. 

The  facts  are  not  much,  if  at  all,  in  dispute.  The  question 
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is  rather  one  of  law,  but  I will  refer  briefly  to  some  of  the  evidence. 
The  evidence  is  exceedingly  voluminous,  and  is  chiefly  documen- 
tary. 

The  first  the  defendants  knew  of  the  company  being  in  litiga- 
tion or  trouble  was  about  the  end  of  October,  1906,  when  W.  H. 
Parsons,  one  of  the  defendants,  heard  of  the  appointment  of  a 
receiver;  and  on  the  31st  October  he  wrote  to  Mr.  Craig  asking 
what  it  meant.  Craig  replied,  by  letter  of  the  3rd  November, 
stating  that  the  appointment  of  a receiver  was  made  on  a friendly 
application  and  was  for  the  purpose  of  carrying  through  a re- 
organisation scheme.  He  also  added  that  there  was  “no  likeli- 
hood of  the  mill  being  closed  down  ’ ’ — and  he  referred  to  an  arrange- 
ment with  the  bank  under  which  the  mill  had  been  running,  and 
he  stated  that  he  had  instructions  to  continue  to  act  under  it 
so  long  as  seemed  suitable  to  him.  It  is  a matter  of  no  conse- 
quence whether  the  receiver  was  there  as  the  result  of  a friendly 
application  or  not.  He  was  there  in  charge  as  an  officer  of  the 
Court,  and  the  defendants  knew  it. 

On  the  29th  November,  1906,  the  receiver  called  the  defend- 
ants’ attention  to  his  inability  as  receiver  to  allow  a lower  freight 
rate  to  be  charged  to  the  defendants  than  was  charged  to  the  re- 
ceiver. A great  deal  of  correspondence  followed  in  regard  to 
tare,  quality  of  paper,  delays,  packing,  etc.,  not  necessary  to 
be  now  considered.  It  was  clearly  understood  by  the  defendants 
that  the  work  being  done  by  the  receiver  was  only  of  a temporary 
character,  to  keep  the  mill  a “going  concern”  until  some  reorgan- 
isation could  be  effected. 

On  the  10th  January,  1907,  Craig,  as  receiver  and  manager, 
wrote  to  the  defendants  as  to  his  limited  powers. 

On  the  19th  January,  the  defendants  wrote,  dissenting  from 
the  position  taken  by  the  receiver,  and  intimating  that  the  de- 
fendants would  hold  the  receiver  responsible  for  any  loss  the  de- 
fendants might  sustain  by  reason  of  failure  to  get  paper  according 
to  contract. 

On  the  9th  March,  the  receiver  wrote,  rejecting  debits  which 
the  defendants  made,  and  which,  as  the  receiver  stated,  if  good 
at  all,  were  only  so  as  against  the  company. 

Passing  over  intermediate  correspondence,  the  defendants, 
on  the  28th  March,  wrote,  intimating  that,  in  view  of  claims 


C.  A. 
1910 

Sovereign 
Bank  of 
Canada 

v. 

Parsons. 

Britton,  J. 


392 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 
1910 

Sovereign 
Bank  of 
Canada 
v. 

Parsons. 

Britton,  J. 


against  the  company  being  rejected  by  the  receiver,  no  more 
money  would  be  sent  until  “this  question  is  definitely  settled.” 
To  this  letter  the  receiver  wired  and  also  wrote  that,  unless 
$10,000  were  sent,  no  more  paper  would  be  made  or  shipped  to 
the  defendants.  The  receiver  again  fully  stated  what  he  thought 
was  the  legal  position. 

The  defendants,  on  the  3rd  April,  wired  to  Craig  as  receiver, 
and  on  the  same  day  wrote  as  follows:  “Your  telegram  and  letter 
of  April  1st  received,  and  we  have  wired  you  as  follows:  ‘We  are 
sending  you  to-night  cheque  in  full  settlement  of  last  month's 
account;  will  see  you  Friday.  Ship  cars  referred  to  your  telegram 
second  which  we  confirm.'  We  regret  that  you  insist  upon  your 
position.  We  must  have  some  papes  this  month,  and  we  are 
forced,  therefore,  to  accept  your  condition  to  the  extent  of  sending 
you  cheque  in  settlement  of  last  month’s  account  in  full,  without 
the  considerable  claims  on  shipments  prior  to  Oct.  27th  last,  and 
we  enclose  account  and  cheque  herewith.  These  claims  which 
seem  to  us  to  be  justly  due,  we  shall  send  you  later,  and  charge 
them  to  the  old  company  in  liquidation.” 

The  cheque  enclosed  was  for  $8,666.36. 

The  letter  of  the  receiver  of  the  3rd  April  and  the  defendants’ 
letter  of  the  4th  define  the  respective  positions  at  that  time.  The 
last-mentioned  letter  I regard  as  practically  an  abandonment  of 
the  position  that  the  receiver,  or  anything  due  to  the  receiver 
for  supply  of  paper  during  his  management  under  order  of  the 
Court,  would  be  liable  for  the  defendants’  damages  for  breach  of 
contract  by  the  company. 

Then  follows  the  correspondence  shewing  the  dealings  between 
the  defendants  and  the  receiver — the  position  all  the  time  becom- 
ing more  difficult.  The  defendants’  letter  of  the  17th  June  is  a 
request  that  the  receiver  would  make  paper  to  fill  orders  for  August  j 
September,  and  October  shipments,  and  a statement  that  doing 
this  would  reduce  the  defendants’  claim  against  the  company. 
On  the  19th  June,  came  what  the  receiver  called  a formal  cancella- 
tion of  the  contract.  It  really  was  a refusal  by  the  receiver  to 
do  any  more  work,  or  supply  any  more  paper  to  the  defendants 
at  the  contract-prices. 

Then  followed  demand  of  payment  by  the  receiver,  refusal  by 
the  defendants,  formal  notice  by  the  plaintiffs;  and  the  matter 
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was  placed  by  the  parties  in  the  hands  of  their  respective  solicitors. 
The  receiver  did  for  a time  continue  to  manufacture  for  and  supply 
to  the  defendants  in  terms  of  and  in  part  fulfilment  of  contracts 
made  by  the  defendants  with  the  company,  but  the  receiver  did 
not  assume  such  contracts  or  elect  to  continue  them  or  agree  that 
the  damages,  if  any,  sustained  by  the  defendants,  should  be  set 
off  against  the  price  of  paper  made  while  the  receiver  was  in 
charge. 

The  action  in  which  the  receiver  was  appointed  was  brought 
not  only  against  Carritt  and  Sinclair  as  trustees,  but  also  against 
the  Imperial  Paper  Mills  company.  The  company  was  not  in 
liquidation.  There  was  no  winding-up  order.  The  appointment 
of  the  receiver  excluded  from  the  management  not  only  the 
company,  against  which  the  application  was  made,  but  also  the 
bondholders,  on  whose  behalf  the  application  was  made,  and  all 
others.  The  Court,  in  appointing  a receiver,  takes  upon  itself, 
so  to  speak,  the  management  for  the  time  being  of  the  company’s 
affairs.  In  giving  the  receiver  power  to  carry  on  and  manage  the 
business,  the  Court  was  acting,  and  the  receiver  could  not  be  said 
to  be  acting,  for  the  company.  While  the  receiver  was  in  this 
instance  managing,  the  defendants  got  the  benefit  of  paper  at 
the  old  contract-price — a low  price,  perhaps  so  low  that  in  the 
management  for  the  Court  there  was  a loss — but  that  does  not 
authorise  the  defendants  to  set  off,  or  the  receiver  to  permit  the 
defendants  to  set  off,  a claim  for  damages  upon  the  company 
against  work  done  and  material  provided  by  the  receiver.  If 
there  had  been  no  assignment  to  the  Sovereign  Bank,  and  if,  by 
leave  of  the  Court,  the  action  had  been  brought  by  the  receiver, 
it  would  in  this  case  have  been  regarded  as  an  action  for  the  benefit 
of  incumbrancers;  and,  if  so,  the  claim  of  the  defendants  could 
not  be  set  off:  see  Mullarkey  v.  Donohoe  (1885),  16  L.R.  Ir.  365. 

Then  there  is  this  further  difficulty  in  the  defendants’  way. 
Power  was  given  to  the  receiver,  not  only  to  carry  on  the  business, 
but  to  raise  money  for  the  purpose,  and  to  pledge  the  assets  by 
way  of  security  for  the  money  so  raised.  The  good  faith  of  the 
receiver  has  not  been  questioned.  The  money  was  advanced 
by  the  Sovereign  Bank,  the  plaintiffs,  and,  as  was  argued  at  the 
trial  on  behalf  of  the  plaintiffs,  the  bank  was  really  the  owner  of 
the  property  invoiced  to  the  defendants,  and  which  went  into 
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their  possession.  The  bank  can  get  only  such  value  of  the  property 
as  the  defendants  promised  to  pay  for  it  to  the  receiver — and  that 
price  must  be  subject  to  all  proper  deductions  as  to  freight,  tare, 
quality,  etc.,  according  to  the  terms  under  which  the  defendants 
were  purchasing.  The  receiver,  being  authorised  to  carry  on  the 
company’s  business,  incurred  the  liability  to  the  Sovereign  Bank 
in  the  reasonable  management  and  working  of  the  mill.  The 
receiver  may  be  personally  liable  to  the  bank;  and  he  is  entitled 
to  be  indemnified  by  the  company  out  of  the  assets  of  the  company. 
Whether  the  receiver  is  personally  liable  to  the  bank  or  not,  the 
bank  is  entitled  to  stand  in  the  place  of  the  receiver  and  be  paid 
directly  out  of  the  assets  of  the  company. 

That  is  the  principle  stated  in  In  re  Raybould,  [1900] 
1 Ch.  199. 

A receiver,  under  the  direction  of  the  Court,  acts  for  all  parties, 
and  he  would  not  be  permitted  by  the  Court  to  carry  on  the  busi- 
ness or  manage  it,  if  so  managing  was  to  result  in  a priority  to 
any  creditor  other  than  as  priorities  existed  at  the  time  of  his 
appointment. 

The  case  of  Forster  v.  Nixon’s  Navigation  Co.  (1906), 
23  Times  L.R.  138,  is  distinguishable  from  the 

present  case  in  this,  that  in  the  case  cited  there 

was  no  assertion  of  the  right  of  the  receiver  until  after  he 
had  delivered  a quantity  of  the  props  contracted  for. 
Here  the  fact  is,  and  I am  warranted  by  the  evidence  in  so  finding, 
that  the  paper  delivered  by  the  receiver,  although  for  the  purpose 
of  filling  the  contract,  was  under  the  new  arrangement  that  the 
receiver  should  be  paid  therefor  and  that  he  would  not — could 
not — recognise  old  claims,  which  were  good,  if  at  all,  only  against 
the  company.  The  defendants  accepted  the  situation  on  the  3rd 
April.  They  could  not,  after  this  acceptance  and  after  getting 
the  paper  represented  by  invoices  beginning  the  4th  May,  take  a 
different  position. 

This  is  not  the  case  of  the  company  or  the  liquidator  of  the 
company — or  of  a receiver  suing  for  a debt  due  to  the  company, 
for  a debt  which  accrued  prior  to  the  appointment  of  the  liquidator 
or  receiver — the  case,  therefore,  of  Bankes  v.  Jarvis , [1903]  1 K.B. 
549,  is  clearly  distinguishable. 

I have  no  doubt  that  it  is  quite  within  the  power  of  the  Court 


XXIV.] 


ONTARIO  LAW  REPORTS. 


395 


to  appoint  a receiver,  and  authorise  him  to  carry  on  a business 
for  a limited  time  by  carrying  out  old  contracts  and  entering  upon 
new  ones:  see  Taylor  v.  Neate  (1888),  39  Ch.D.  538. 

In  the  present  case,  the  power  was  not  so,  in  terms  at  least — 
and  the  power  given  could  only  be  exercised  by  raising  money 
and  giving  security,  which  would  be  inconsistent  with  allowing 
a purchaser  to  set  off  an  old  debt  against  the  purchase-money. 

Having  reached  the  conclusion  that  the  defendants  have  no 
right  to  set  off  their  damages  against  the  paper  obtained  from  the 
receiver,  under  the  circumstances  disclosed,  and  sued  for  in  this 
action,  I do  not  deal  with  the  further  question  of  the  defendants’ 
right  of  set-off  as  against  the  bank — even  if  no  receiver  had  been 
appointed.  The  defendants  were  formally  notified  of  the  assign- 
ment on  the  30th  July,  1907.  It  is  alleged  that  no  damage  re- 
sulted to  the  defendants  before  that  date.  The  plaintiffs  further 
contend  that,  of  the  damages  claimed,  all  or  the  greater  part 
accrued  after  the  notice  of  assignment,  and  so  could  not  be  set 
off,  although  such  damages  grew  out  of  the  same  transaction. 
Watson  v.  Mid  Wales  R.W.  Co.  (1867),  L.R.  2 C.P.  593,  was 
cited. 

The  plaintiffs  claim  $15,028  as  the  amount  actually  advanced 
by  the  bank. 

The  face  of  the  invoices  is  for  $15,894.86. 

It  was  admitted  that  there  should  come  off  $140.66— that 
would  leave  $15,754.20. 

The  defendants  dispute  the  amount,  but  admit  that,  if  liable, 
the  amount  should  be  $12,113.68. 

It  was  formally  admitted  that  the  goods  shewn  by  the  invoices 
were  ordered  by  the  defendants  and  shipped  by  the  receiver, 
and  that  the  prices  of  goods,  except  those  shipped  on  commission, 
were  correct.  The  prices  of  goods  shipped  on  commission  were  to 
be  the  subject  of  adjustment.  I have  not  the  material  before  me 
to  enable  me  to  make  the  adjustment  with  accuracy.  The  entire 
difference  between  the  parties,  as  to  amount  and  apart  from  lia- 
bility, is  $3,640.52  ($15,754.20— $12,113.68). 

If  the  plaintiffs  consent  to  accept  judgment  for  $12,113.68, 
there  will  be  judgment  for  that  amount,  with  interest  at  five  per 
cent,  per  annum  from  the  7th  November,  1907,  and  with  costs. 
If  the  plaintiffs  are  not  content,  but  desire  a reference,  it  will  be 
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referred  to  the  Master  in  Ordinary  at  Toronto  to  ascertain  and 
determine  what  amount  the  defendants  are  entitled  to  have  de- 
ducted from  the  invoices  representing  the  plaintiffs’  claim.  These 
deductions,  if  any,  are  to  be  as  to  the  price  of  any  of  these  goods 
shipped  on  commission,  and  such  deductions  as  are  proper  for 
freight,  insurance,  and  any  other  thing  connected  with  the  purchase 
or  shipment  of  these  goods,  but  not  to  include  any  account  or  claim 
of  the  defendants  by  way  of  damage  for  delay  or  alleged  breach 
or  breaches  of  contract. 

The  amount  of  the  deductions  so  found  shall  be  taken  from 
$15,754.20,  and  the  plaintiffs  will  be  entitled  to  judgment  for  the 
balance,  with  interest  and  costs  down  to  the  reference — costs  of 
reference  reserved.  Deductions  shall  not  be  allowed  to  any 
greater  extent  than  to  reduce  the  plaintiffs’  claim  to  $12,113.68. 
The  plaintiffs,  in  any  event,  shall  be  entitled  to  that  sum  as  an 
admitted  balance. 

The  parties,  having  all  the  facts,  ought  to  be  able  to  agree 
on  the  amount  without  a reference.  The  plaintiffs  to  decide, 
within  ten  days  after  the  1st  September,  whether  there  is  to 
be  a reference  or  not. 

The  defendants  appealed  directly  to  the  Court  of  Appeal  from 
the  judgment  of  Britton,  J. 

February  1 and  2.  The  appeal  was  heard  by  Moss,  C.J.O., 
Garrow,  Maclaren,  Meredith,  and  Magee,  JJ.A. 

I.  F.  ffellmuth , K.C.,  and  G.  Larratt  Smith,  for  the  defendants, 
argued  that,  on  the  authority  of  Forster  v.  Nixon’s  Navigation  Co., 
23  Times  L.R.  138,  judgment  should  be  entered  for  them  allowing 
the  set-off,  which  is  admittedly  greater  than  the  plaintiffs’  claim. 
There  was  authority  for  the  receivers  and  managers  of  the  Imperial 
Paper  Mills  to  carry  out  the  contracts  of  that  company,  and  to 
enter  into  new  contracts  on  their  behalf,  and  they  cannot  take  the 
benefit  of  these  contracts  and  repudiate  their  liability  under  them. 
On  assuming  office,  they  should  have  ascertained  what  contracts 
were  in  force,  and  arranged  for  their  continuance,  or  expressly 
elected  to  abandon  them:  see  In  re  Manchester  and  Milford  R.W . 
Co.  (1880),  14  Ch.D.  645,  per  Jessel,  M.R.,  at  p.  653;  Burt  Boulton 
& Hayward  v.  Bull,  [1895]  1 Q.B.  276,  per  Lord  Esher,  M.R.,  at 
p.  279,  and  Rigby,  L.J.,  at  p.  284;  Owen  & Co.  v.  Cronk,  [1895]  1 Q. 
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B.  265,  271,  275.  Whinney  v.  Moss  Steamship  Co.,  [1910]  2 K.B. 
813,  is  distinguishable  from  the  case  at  bar.  The  appellants  take 
issue  not  only  with  the  legal  conclusions  of  the  learned  trial  Judge, 
but  also  with  his  findings  of  fact,  as  he  ignores  the  fact  that  the 
receivers  and  managers  assumed,  or  elected  to  continue,  the  con- 
tracts of  the  defendants  with  the  company.  The  learned  trial 
Judge  was  also  in  error  when  he  found  that  the  plaintiffs  were 
really  the  owners  of  the  property  invoiced  to  the  defendants. 
They  referred  to  Plumpton  v.  Burkinshaw,  [1908]  2 K.B.  572. 

J.  Bicknell,  K.C.,  and  J.  F.  Boland,  for  the  respondents, 
argued  that  neither  the  respondents  nor  their  assignors  made 
any  contract  with  the  appellants,  who  were,  therefore,  not  en- 
titled to  set  off  any  unliquidated  claim  for  damages  such  as  is 
made  on  their  behalf.  The  receivers  were  in  possession  under 
an  order  of  the  Court,  and  had  no  authority  to  subject  the  assets 
to  any  liability  other  than  such  as  arose  out  of  the  receivership: 
Whinney  v.  Moss  Steamship  Co.,  supra,  at  p.  829.  See  also 
Watson  v.  Mid  Wales  R.W.  Co.,  L.R.  2 C.P.  593.  There 
has  been  no  novation  of  contract,  and  anything  short  of  that  will 
not  assist  the  appellants. 

Hellmuth,  in  reply. 
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July  13.  Moss,  C.J.O.: — The  rights  of  the  parties  were  very 
carefully  considered  and  dealt  with  by  Britton,  J.,  by  whom  the 
action  was  tried  without  a jury.  They  were  again  fully  and 
ably  discussed  upon  the  argument  before  us;  and,  after  the  best 
consideration  that  I have  been  able  to  give  to  the  questions  in 
dispute,  I am  of  opinion  that  the  judgment  should  be  affirmed. 

I agree  with  the  opinion  prepared  by  my  learned  brother 
Garrow,  and  I do  not  think  that  I can  usefully  add  to  what  he 
has  said. 

In  the  argument  before  us,  reliance  was  placed  by  both  sides 
upon  the  case  of  Whinney  v.  Moss  Steamship  Co.,  [1910]  2 K.B. 
813.  The  decision  of  the  Court  of  Appeal  has  now  been  affirmed 
by  the  House  of  Lords  (see  Moss  Steamship  Co.  v.  Whinney 
(1911),  131  L.T.J.  193,  27  Times  L.R.  513).  Speaking 
for  myself,  I should  have  thought  that  the  facts 
in  that  case  were  more  favourable  to  the  steamship 
company  than  those  in  this  case  are  to  the  defendants.  But 
that  case  is  only  helpful,  if  at  all,  in  the  consideration  of  this  case 
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in  so  far  as  the  judgment  of  Buckley,  L.J.,  concurred  in  by  Vaughan 
Williams,  L.J.,  defines  the  position  and  powers  of  a receiver  and 
manager  appointed  by  the  Court  in  an  action  on  behalf  of  de- 
benture-holders (p.  829.) 

I would  dismiss  the  appeal. 

Garrow,  J.A. : — Appeal  by  the  defendants  from  the  judgment 
at  the  trial  of  Britton,  J.,  in  favour  of  the  plaintiffs. 

Many  of  the  facts  are  set  forth  in  the  judgment,  and,  as 
Britton,  J.,  says,  are  not  seriously  in  dispute,  the  questions  being 
really  not  so  much  of  direct  fact  as  of  inferences  of  fact  and  of  law. 
But,  at  the  risk  of  repetition,  it  seems  to  me  to  be  necessary  to 
traverse  some  of  the  same  ground,  in  order  to  explain  my  con- 
clusions. 

The  Imperial  Paper  Mills  of  Canada  Limited  carried  on  the 
business  of  manufacturing  paper  at  Sturgeon  Falls,  in  this  Province, 
John  Craig  being  manager.  The  defendants  reside  and  carry  on 
business  in  New  York  City,  as  extensive  dealers  in  paper,  acting 
therein  both  as  ordinary  merchants  and  as  brokers.  They  were 
also  shareholders  and  bondholders  in  the  paper  company  for  a 
considerable  sum.  At  the  date  of  the  order  appointing  John 
Craig  receiver  and  manager,  there  were  outstanding  several 
contracts  between  the  paper  company  and  the  defendants,  for 
paper  to  be  manufactured  and  supplied  from  time  to  time,  which 
had  not  been  fully  performed,  but  no  default  prior  to  the  date 
of  Mr.  Craig’s  appointment  had  taken  place,  or  at  least  is  com- 
plained of;  and,  indeed,  the  contrary  is  alleged  in  the  3rd  para- 
graph of  the  statement  of  defence.  By  the  terms  of  the  order, 
Mr.  Craig  was  not  to  act  as  manager  beyond  the  27th  November, 
1906,  without  the  leave  of  the  Court.  The  reason  for  this  limita- 
tion, doubtless,  was,  because  all  parties  were  looking  forward  to 
a speedy  reorganisation  of  the  company  with  an  increase  of  capital, 
and  the  application  for  a receiver  was  in  the  nature  of  a protective 
step  while  such  reorganisation  was  going  on.  The  reorganisation, 
however,  appears  to  have  finally  either  failed  or  been  postponed, 
because  the  receivership  and  managership  were  both  continued 
by  the  subsequent  orders  referred  to  by  Britton,  J. 

So  far  as  appears,  the  first  intimation  given  to  the  defendants 
by  the  receiver  and  manager  of  his  appointment  is  that  contained 
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in  Mr.  Craig’s  letter  dated  the  3rd  November,  1906,  in  answer  to 
the  defendants’  letter  dated  the  31st  October,  1906,  in  which  they 
say  they  had  seen  in  the  newspapers  an  intimation  that  a receiver 
had  been  appointed.  In  that  letter  they  also  say:  “What  does 
this  mean?  Will  you  let  us  hear  from  you  about  it?  I suppose 
there  is  no  likelihood  of  the  mill  being  shut  down,  as  that  would 
seem  the  last  thing  to  do.  When  we  last  discussed  the  matter, 
I think  you  were  hopeful  of  getting  a considerable  amount  of  money 
from  London,  on  which  you  whould  have  to  pay  interest?  Has 
that  materialised?  ” In  his  reply,  Mr.  Craig  said  the  appointment 
was  made  on  a friendly  application,  for  the  purpose  of  carrying 
out  the  reorganisation,  and  that  there  was  “not  only  no  likelihood 
of  the  mills  being  shut  down,  but  in  this  appointment  every 
assurance  that  the  mill  will  be  run.” 

The  defendants  were,  therefore,  plainly  aware,  almost  from 
the  first  day,  that  the  paper  company’s  affairs  had  passed  into  the 
control  of  a receiver.  And,  on  the  other  hand,  Mr.  Craig  was  also, 
from  his  position  as  former  -manager  for  the  paper  company, 
fully  aware  of  the  outstanding  and  unfinished  contracts  which, 
it  is  now  contended,  he  afterwards  adopted  and  undertook  to 
perform. 

At  what  time  the  hope  that  Mr.  Craig’s  appointment  as  re- 
ceiver and  manager  was  only  to  be  for  a short  time  was  dispelled, 
does  not  appear,  but  it  would  probably  be  some  time  before  Mr. 
Edwards  was  appointed  on  the  9th  January,  1907,  joint  receiver 
and  manager,  and  may  indeed  have  been  as  early  as  Mr.  Craig’s 
letter  to  the  defendants  of  the  27th  November,  1906,  signed  by 
him  as  receiver  and  manager,  in  which  he  reminds  the  defendants 
that  the  company  is  now  in  the  receiver’s  hands — a reminder 
which  was  repeated  over  and  over  again  in  subsequent  corres- 
pondence— but  which  information  the  defendants,  on  their  side, 
for  some  time  refused  to  take  seriously  or  to  act  upon;  and,  indeed, 
more  than  once  combatted  the  idea  that  the  receivers  were  not 
bound  by  the  contracts  entered  into  before  the  27th  October,  1906. 

The  respective  positions  taken  by  the  parties  is  very  distinctly 
expressed  in  two  letters,  one  from  the  receiver  to  the  defendants, 
dated  the  10th  January,  1907,  and  the  defendants’  reply,  dated 
the  19th  January,  1907.  In  the  former,  Mr.  Craig,  after  discussing 
one  of  the  old  contracts  which  for  the  time  he  was  declining  to 
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carry  out,  says : “This  opens  up  at  the  same  time  a larger  question. 
As  you  are  aware,  the  mills  are  now  running  under  myself  as  re- 
ceiver and  manager,  and  I am  not  bound  to  accept  or  fulfill  con- 
tracts entered  into  by  the  Imperial  Paper  Mills  as  a company. 
In  other  words,  as  receiver  I am  not  only  entitled  to  but  obligated 
to  cut  out  of  the  order-book  any  contracts  the  acceptance  of  which 
would  not  seem  suitable  to-day.  I quite  recognise  the  hardship 
that  this  action  would  inflict  upon  your  company,  and  I am  un- 
willing, if  this  course  can  be  avoided,  to  take  this  action,  but  the 
receiver  has  to  consider  the  interests  of  the  bondholders  rather 
than  of  the  company.”  To  which  the  defendants  replied:  “On 
the  subject  of  the  larger  question  we  have  to  say  that  we  cannot 
agree  with  you,  and  we  expect  that  the  contracts  we  have  with 
your  mills,  which  were  accepted  by  you  when  you  were  manager 
at  the  mills,  and  have  been  continued  by  you  as  receiver,  shall  be 
filled  as  they  stand,  and  we  must  hold  you  responsible  for  any  loss 
which  may  come  to  us  from  failure  on  your  part  to  make  deliveries, 
or  to  keep  up  the  contract  quality,  'or  in  other  respects.” 

It  would  serve  no  purpose  to  quote  at  length  from  the  subse- 
quent correspondence;  for  from  the  position  thus  defined  the  re- 
ceivers and  managers  never  afterwards  varied  or  departed.  On 
the  contrary,  they  extended  or  at  all  events  elaborated  it  in  their 
subsequent  letters  of  the  1st  April  and  6th  April,  1907;  while 
the  defendants  moderated  their  tone  very  much  in  their  letters 
of  the  3rd  and  4th  April,  and  in  the  latter  even  condescended  to 
admit  that  the  receivers  “are  perhaps  legally  right Jn  certain  of 
the  positions  you  have  taken;”  and  further  say:  “We  have  felt 
that  your  making  shipments  as  heretofore  was  a tacit,  if  not  an 
actual,  acceptance  of  the  contracts,  and  this  we  still  feel  is  morally 
if  not  legally  so.” 

In  the  letter  of  the  6th  April,  1907,  the  receivers  defined  their 
position  with  reference  to  the  future  to  be  as  follows:  “Each 
specification  as  it  comes  in  will  be  accepted  or  rejected  as  if  it 
were  a new  order  independent  of  any  contract.  Further  than  this 
we  cannot  go.” 

This  seems  to  bear  upon  both  classes  of  contracts,  the  old  as 
well  as  the  new,  and  shews  very  clearly,  when  the  whole  letter  is 
read,  that  the  receivers  and  managers  absolutely  refused,  not  only 
to  perform  the  old  contracts,  but  to  be  committed  by  any  kind 
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of  contract,  new  or  old,  to  a continuous  supply  of  paper  at  a fixed 
or  agreed-upon  price. 

At  the  same  time  it  is  to  be  remembered,  in  explanation  of 
equivocal  circumstances,  that  all  parties  were  looking  forward  to 
a resumption  of  business  by  the  paper  company.  In  that  business 
the  defendants  were  interested,  not  merely  as  customers  but  as 
proprietors,  and  it  was  a perfectly  natural  as  well  as  proper  thing 
that  the  supply  of  paper  to  which  the  defendants  had  been  accus- 
tomed, and  upon  the  faith  of  which  they  had  entered  into  contracts 
the  breach  of  which  would  entail  loss,  first  upon  them,  and  after- 
wards upon  the  paper  company,  should,  as  far  as  was  consistent 
with  their  duty,  be  kept  up  by  the  receivers  and  managers,  and 
the  ultimate  damages  thereby  minimised.  But,  bearing  all  that 
in  mind,  and  having  regard  to  all  the  other  facts  and  circumstances, 
there  being  no  express  adoption  of  the  paper  company’s  contracts 
by  the  receivers  and  managers,  and  assuming  that  they  had 
power  to  do  so,  it  would,  in  my  opinion,  be  absolutely  impossible 
to  imply  such  an  adoption  from  anything  which  appears  in  the 
evidence.  Nor  is  it  shewn  that  the  receivers  and  managers  them- 
selves, as  such  officials,  entered  into  contracts,  after  their  appoint- 
ment, for  a continuous  supply  of  paper,  of  which  the  defendants 
have  shewn  breaches  either  before  or  after  the  plaintiffs  acquired 
title. 

The  proper,  and,  in  my  opinion,  the  only  reasonable,  inference, 
upon  the  whole  evidence,  is,  that  the  merchandise  the  proceeds 
of  which  were  assigned  to  the  plaintiffs  in  May  and  June,  1907, 
was  supplied  to  the  defendants  upon  the  terms  contained  and  set 
forth  in  the  letter  of  the  previous  6th  April,  from  the  receivers  to 
the  defendants,  not  upon  any  earlier  contract,  but  as  upon  entirely 
new  orders. 

But,  if  I am  mistaken  in  this  view  of  the  facts,  I would  still, 
upon  the  law,  be  unable  to  see  how  the  defendants  can  succeed. 
Their  claim  is  distinctly  one  of  set-off,  and  not  of  counterclaim. 
That  question  was  disposed  of  when  the  case  was  in  this  Court 
before,  upon  the  question  of  pleadings:  see  18  O.L.R.  665.  The 
receivers  and  managers  were  not  dealing  with  their  own  goods, 
as  the  defendants  well  knew.  Nor  were  they  acting,  in  what 
they  did,  as  agents  for  the  paper  company,  but  for  the  mortgagees, 
at  whose  instance  they  had  been  appointed,  and  for  whom  they 
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were  carrying  on  the  business,  as  the  defendants  also  well  knew. 
In  so  carrying  on  the  business,  the  receivers  and  managers  could, 
of  course,  contract  obligations  for  which  they  would  become 
personally  liable;  but  they  could  not  impose  an  obligation  such 
as  that  arising  under  the  old  contracts  upon  the  mortgagees, 
without  the  leave  of  the  Court:  Whinney  v.  Moss  Steamship  Co ., 
[1910]  2 K.B.  813.  And  as  to  contracts  entered  into  by  them- 
selves, the  creditors’  right  to  damages  would  be  directly  against 
them,  and  only  indirectly  against  any  indemnity  to  which  the 
receivers  and  managers  might  be  entitled,  but  the  latter  right 
would  not  justify  setting  off  such  a claim  against  a claim  owing 
to  the  receivers  and  managers  in  their  official  capacity:  see  Nelson 
v.  Roberts  (1893),  69  L.T.R.  352.  In  that  case,  the 

defendant,  a receiver  and  manager,  sought  to  set  off, 
against  a claim  for  which  he  had  become  personally 
liable  in  carrying  on  the  business,  a claim  to  which  he 
was  entitled  against  the  plaintiff  as  executor  of  an  estate, 
which  the  Divisional  Court  held  could  not  be  done,  because  the 
claims  did  not  accrue  in  the  same  right,  a well-known  principle 
of  the  law  of  set-off. 

The  right  which  is  given  by  sub-sec.  5 of  sec.  58  of  the  Judicature 
Act,  which  enacts  that  the  assignee  of  a chose  in  action  takes 
it  subject  to  the  equities  which  would  have  been  entitled  to 
priority  over  the  right  of  the  assignee  if  that  section  had  not  been 
passed,  is  a right  of  equitable  set-off.  The  equities  chargeable 
against  the  assignee,  and  which  fall  within  that  term,  are  those 
only  which  arise  out  of  the  same  transaction  as  the  debt,  such  as 
payment  or  satisfaction  made  on  account  of  the  debt,  failure  of 
the  consideration,  defective  execution  of  the  consideration,  such 
as  defects  in  the  quality  of  the  goods  sold  or  work  done,  or  a 
lien,  or  the  right  to  avoid  the  transaction  for  fraud,  or  other 
sufficient  grounds.  But  it  does  not  include  mere  cross-claims 
arising  from  transactions  independent  of  the  debt  assigned:  see 
Leake  on  Contracts,  5th  ed.  (1906),  p.  836,  and  the  cases  there 
cited,  to  which  may  be  added  Rawson  v.  Samuel  (1839), 
1 Cr.  & Ph.  161,  where,  at  p.  178  et  seq.,  the  subject  is  discussed 
at  some  length  by  the  then  Lord  Chancellor  (Cottenham) : see 
also  Watson  v.  Mid  Wales  R.W.  Co.,  L.R.  2 C.P.  593;  Christie  v. 
Taunton  Delmard  Lane  & Co.  Limited  (1893),  41  W.R.  475. 
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For  these  reasons,  I agree  with  the  judgment  of  Britton,  J., 
and  think  the  appeal  should  be  dismissed  with  costs. 

Maclaren  and  Magee,  JJ.A.,  concurred. 

Meredith,  J.A.  (dissenting): — The  facts  of  this  case  are 
simple  and  so  plain  that  they  cannot  be  the  subject  of  any  serious 
controversy;  and  the  law  applicable  to  it  seems  to  me  to  be  far 
from  being  very  complicated,  or  difficult  in  its  application;  indeed, 
it  seems  to  me,  that,  upon  the  elementary  principles  of  the  law 
of  contracts,  and  upon  the  authorities  on  the  question  of  the 
rights  of  assignees,  a right  conclusion  may  readily  be  reached. 

While  contracts  were  in  existence,  under  which  the  paper- 
making company  was  bound  to  supply  paper  to  the  appellants, 
Craig  and  Edwards,  who  were  then  carrying  on  the  business  of  the 
company,  under  an  order  of  the  High  Court  of  this  Province, 
made  in  accordance  with  the  terms  of  a trust  deed  providing  for 
the  security  of  the  bondholders  of  the  company,  declined  to 
furnish  any  more  paper  under  such  contracts,  for  the  sole  reason 
that  it  had  become  unprofitable  to  do  so,  as  the  prices  to  be  paid 
under  the  contracts  were  not  at  that  time  remunerative.  Some 
sort  of  an  attempt  was  made  by  them,  in  their  correspondence, 
to  put  the  onus  of  a breach  of  the  contract  upon  the  appellants, 
but  that  obvious  subterfuge  had  no  effect,  and  the  truth  of  the 
matter  is  put  very  plainly  in  the  later  letters  of  the  receivers, 
for  example  thus:  “I  have  been  carefully  considering  the  question 
of  the  Parsons  contract,  and  I have  come  to  the  deliberate  con- 
clusion that  these  contracts  must  be  cancelled  immediately.” 
This  was  a communication  from  one  receiver  to  the  other;  and 
I think  a part  of  the  scheme  of  the  two  to  get  rid  of  the  contracts : 
see  also  the  letter  of  the  17th  June,  1907,  the  receivers  to  the 
appellants. 

Again:  “If  you  make  a proposition  to  relieve  the  company 
of  these  contracts,  and  this  proposition  is  not  acceptable,  then  the 
alternative  is  the  absolute  cessation  of  the  supply, 

and  you  must  seek  what  remedy  you  can  in  the  law 
courts.  . . . The  attitude  of  my  co-receiver  is  this, 

that  as  receivers  we  are  not  bound  to  execute  any  more 
orders,  and,  therefore,  not  being  bound,  we  ought  not 
to  do  so  at  prices  so  far  below  present  market- values.  What 


C.  A. 
1911 

Sovereign 
Bank  of 
Canada 

v. 

Parsons. 

Meredith,  J.A. 


404 


ONTARIO  LAW  REPORTS. 


C.  A. 
1911 

Sovereign 
Bank  of 
Canada 
v. 

Parsons. 

Meredith,  J.A. 


[VOL. 

happens  to  the  company  with  regard  to  these  is  none  of  our  busi- 
ness. We  have  to  make  our  receivership  pay  . . : see  also 

letter  of  the  receiver  Craig,  19th  June,  1907,  to  the  appellants. 

And  again:  “We  have  your  favour  of  June  21st,  forwarding 
us  specifications  for  shipments  first  or  second  week  in  August. 
These  we  cannot  possibly  accept  in  virtue  of  our  letter  cancelling 
all  these  orders:”  see  also  letter  of  the  25th  June,  1907,  to  the 
appellants,  signed  in  the  name  of  the  company  only. 

It  is,  therefore,  apparent  to  me  that  the  receivers  not  only 
knew  all  the  facts  bearing  upon  the  matter,  but  had  been  well- 
advised,  and  knew,  what  the  law  applicable  to  it  was;  the  con- 
tracts had  become  unprofitable,  the  price  of  paper  had  gone  up; 
it  might  not  be  honest,  but  it  would  be  profitable,  to  break  the 
contracts,  unless  the  appellants  could  be  induced,  or  coerced,  into 
paying  higher  prices;  a breach  would  not  create  personal  liability 
on  the  part  of  the  receivers;  and  it  was  better  to  take  chances  of 
any  action  against  the  company  than  to  fulfil  the  terms  of  the 
contract  in  the  then  state  of  the  market.  The  receivers  have 
made  this  all  very  plain  in  writing  over  their  signatures. 

The  receiver  Craig  seems  to  have  been  the  controlling  mind, 
throughout,  on  the  part  of  the  company  and  the  receivers;  he 
was  a director  of  the  company  from  its  incorporation,  and  the 
manager  of  it  when  the  receivership  order  was  made;  under  that 
order  he  alone  was  appointed  receiver  and  manager  of  all  the 
property  of  the  company,  with  power  to  carry  on  its  business 
pursuant  to,  and  in  accordance  with,  the  terms  of  the  agreement, 
for  the  security  of  the  bondholders;  another  receiver,  to  act 
jointly  with  him,  was  not  appointed  until  some  months  afterwards; 
and  it  may  be  well  to  add  that  these  legal  receivership  proceedings 
were  all  of  a friendly  character,  between  the  parties  to  them, 
taken  with  a view  to  a reorganisation  of  the  company  only. 

The  case  was  argued  as  if  the  receivership  order  put  an  end  to 
the  contracts  in  question,  and  that  necessarily  a new  contract 
was  afterwards  created;  the  appellants’  contention  being,  that  that 
new  contract  was  an  adoption,  by  the  receiver  and  manager,  of 
those  which  thus  supposedly  came  to  an  end;  whilst  that  of  the 
respondents  was,  that  all  that  was  done  afterward  created  only 
a separate  and  independent  contract,  between  the  receiver  and 
manager  and  the  appellants,  in  respect  of  each  separate  order. 
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If  we  were  driven  to  the  position  assumed  upon  the  argument, 
I would  be  inclined  to  agree  with  the  appellants  in  their  contention; 
because  the  orders  were  not  given,  nor  accepted,  at  first,  as  in- 
dependent orders,  but  were  given,  and  accepted,  under  the  existing 
contracts,  and  entirely  in  accordance  with  them,  just  as  if  the  com- 
pany had  been  carrying  on  its  own  business,  through  Craig,  its 
manager. 

It  would,  of  course,  require  consent,  on  both  orders,  to  create 
any  new  contract. 

But  the  assumption  that  the  contracts  necessarily  ended  when 
the  receiver  and  manager  was  appointed  seems  to  me  to  be  plainly 
a false  one.  The  receivership  did  not  put  an  end  to  the  contracts; 
why  should  it?  It  did  not  give  to  the  receiver  and  manager  any 
power  to  rescind  them;  why  should  it?  And  the  appellants  did 
not  attempt  to  rescind  by  reason  of  it;  if  it  could  be  thought  that 
they  had  any  such  power.  Of  course,  it  would  have  been  quite 
within  the  power  of  Craig,  acting  as  receiver  and  manager,  and  the 
appellants,  to  have  ended  the  old  agreement,  and  to  have  made  a 
new  one,  in  the  same  terms;  but  the  evidence  is  not  sufficient  to 
prove  that. 

I entirely  agree  with  the  opinion  of  the  receiver  and 
manager  Craig,  expressed  in  the  quotations  from  his 
letter  which  I have  read,  that  the  receivers  might 

break  the  contract  without  personal  liability,  be- 

cause their  act  was  that  of  the  company,  and  they  were  breaking 
the  company’s  contract  only,  not  a new  one  entered  into  by  both, 
or  either,  of  them;  and  so  the  result  would  be  one  of  damages 
against  the  company,  with  whatever  rights  and  remedies  that 
might  give  to  the  appellants. 

The  contracts  then  remained  in  full  force,  and  in  respect  of 
them  the  receiver  and  receivers  were  the  agents  of  the  company: 
see  Cox  v.  Hickman  (i860),  8 H.L.C.  268,  and  Gosling 
v.  Gaskell,  [1897]  A.C.  575.  These  words  of  Lord 

Cranworth,  expressed  in  the  earlier  case  and  adopted 

as  the  grounds  of  the  decision  in  the  later  one,  make 
the  position  of  the  parties,  in  such  a case  as  this, 
very  plain:  “The  debtor  is  still  the  person  solely  interested  in 
the  profits,  save  only  as  he  has  mortgaged  them  to  his  creditors. 
He  receives  the  benefit  of  the  profits  as  they  accrue,  though  he 
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has  precluded  himself  from  applying  them  to  any  other  purpose 
than  the  discharge  of  his  debts.  The  trade  is  not  carried  on  by 
or  on  account  of  the  creditors;  though  their  consent  is  necessary 
in  such  a case,  for  without  it  all  the  property  might  be  seized  by 
them  in  execution.  But  the  trade  still  remains  the  trade  of  the 
debtor  or  his  trustees;  the  debtor  or  the  trustees  are  the  persons 
by  and  on  behalf  of  whom  it  is  to  be  carried  on.” 

It  must,  of  course,  be  always  borne  in  mind  that,  in  this  case, 
we  are  dealing  not  with  a contract  made  by  the  receivers, 
but  with  one  made  by  the  company  before  the  receivership. 

This  brings  me  then  to  the  only  difficulty  that  I can  see  in 
the  case.  What  are  the  rights  of  the  appellants  arising  out  of 
the  company’s  breach  of  the  contracts? 

If  the  contract  were  an  indivisible  one,  the  appellants  would 
have  the  right  to  refuse  to  pay  anything,  or,  at  the  least,  to  deduct 
their  loss  by  reason  of  the  non-fulfilment  of  the  whole  contract, 
from  the  amount  payable  to  the  plaintiffs — apart  from  any  other 
rights  or  remedies,  to  which  it  is  not  necessary  to  refer.  At  the 
moment  I am  leaving  out  of  consideration  the  assignment  and 
dealing  with  the  matter  as  if  between  the  contracting  parties  only. 

But,  if  it  be  a divisible  one,  and  if,  notwithstanding  the  breach, 
the  company  could  recover  the  sum  earned;  and  if  the  principle 
expounded  in  such  cases  as  Mondel  v.  Steel  (1841),  8 

M.  & W.  858,  be  inapplicable,  yet,  under  the  Judi- 

cature Act,  the  appellants  could  counterclaim,  in 
an  action  brought  to  recover  the  divisible  sum  earned,  and, 
in  it,  could,  not  only  wipe  out  that  sum,  but  recover 
a large  balance — the  damages  which  the  appellants  have  sustained 
by  reason  of  the  breach  of  the  contracts  greatly  exceeding  the  sum 
earned  by  the  company  under  it. 

Then,  are  the  assignees  of  the  company  in  any  better  position? 
I think  not.  The  appellants’  rights  arising  out  of  the  breach  of 
the  contracts  seem  to  me  to  be  an  “ equity”  which  is  saved  ex- 
pressly in  the  legislation  giving  the  respondents  the  right  to  sue 
in  their  own  names  in  this  action.  It  would  seem  to  me  to  be 
very  unjust  justice  if  these  receivers  and  managers  could  deliber- 
ately break  the  contract  in  question  and  wilfully  bring  loss,  to  a 
great  amount,  upon  the  appellants  thereby,  and  could  at  the  same 
time  transfer  to  the  respondents,  or  to  any  one  else,  an  absolute 
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right  to  the  money  earned  under  the  same  contract,  thereby  de- 
priving the  appellants  of  any  sort  of  substantial  redress  for  their 
losses  directly  arising  out  of  such  a breach  of  the  same  contract. 

The  cases  seem  to  me  to  establish  the  appellants’  right  to  set 
up,  against  the  claim  made  against  them,  an  equal  amount  of 
the  greater  damages  which  they  have  sustained,  and  so  to  defeat 
the  action,  or  prevent  the  recovery  in  it  of  any  sum  against  them: 
see  Young  v.  Kitchin  (1878),  3 Ex.  D.  127,  and  Government  of 
Newfoundland  v.  Newfoundland  R.W  Co.  (1888),  13  App.  Cas. 
199;  see  also  Mersey  Steel  and  Iron  Co.  v.  Naylor  (1882),  9 Q.B. 
D.  648,  and,  in  the  House  of  Lords  (1884),  9 App.  Cas.  434; 
and  Peat  v.  Jones  (1881),  8 Q.B.D.  147.  In  In  re  Milan  Tram- 
ways Co.  (1884),  25  Ch.D.  587,  the  “equity”  was 

against  an  intermediate  assignee,  and,  as  said  by  Cotton, 
L.J.  (p.  593)  : “No  doubt  that  enactment  makes  the  assignment 
of  a chose  in  action  carry  the  right  for  the  assignee  to  sue  in  his 
own  name  subject  to  equities.  But  there  is  nothing  to  prevent 
the  ultimate  assignee  from  suing  in  the  name  of  the  original 
creditors,  free  from  any  equities  which  only  attach  on  the  inter- 
mediate assignee.  If  there  were  any  equity  against  the  original 
creditors  the  case  would  be  different.” 

I would  allow  the  appeal,  and,  applying  enough  of  the  appel- 
lants’ just  damages,  for  the  breach  of  the  contracts,  in  satisfaction 
of  the  appellants’  claim,  would  dismiss  the  action;  and  the  same 
result  would,  I think,  follow  in  the  same  way  if  the  appellants’ 
contention  regarding  the  contract  had  succeeded;  the  respondents 
could  succeed  only  if  their  contention  were  established;  but,  as 
it  takes  two  to  make  a bargain,  there  seems  to  me  to  be  no  sort 
of  ground  for  contending  that  the  contracts  were  ended,  by  mutual 
consent,  and  a new  and  separate  contract  made  between  the  appel- 
lants and  the  receivers  or  receiver  when  each  order  was  given  to 
them. 

And  I desire  now  to  add  my  entire  dissent  from  any  notion 
that  a receiver,  appointed  by  any  Court,  carries,  by  virtue  of 
such  appointment  only,  any  sort  of  extraordinary  contract- 
making or  contract-breaking  powers:  the  Courts  have  no  such 
power.  Sometimes  the  statute-law  confers  extraordinary  powers, 
as,  for  instance,  in  bankruptcy  or  insolvency;  but  only  such  as 
the  law  confers  can  the  Courts,  or  any  of  their  appointees,  exercise. 
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These  things  are  plain,  and  yet  it  seems  to  me  to  be  necessary 
once  in  a while  to  emphasise  them. 

Whether  rightly  or  wrongly  decided,  the  case  of  Whinney  v. 
Moss  Steamship  Co.,  [1910]  2 K.B.  813,  has  really  no  bearing 
upon  this  case.  There  the  receiver,  according  to  the  defendants’ 
contention,  in  making  a contract  himself,  undertook  to  give  secur- 
ity for  a pre-existing  unsecured  debt  of  the  company  of  which  he 
was  receiver:  for  the  plaintiff  it  was  contended,  (1)  that  he  had 
not  in  fact  given  any  such  security,  and  (2)  that,  if  he  had,  he  had 
no  power  to  do  so;  a majority  of  a Court  of  three  Judges  held  in 
accordance  with  the  plaintiff’s  contention  in  both  respects,  revers- 
ing the  judgment  at  the  trial — an  even  numerical  division  of  opin- 
ion. In  this  action  we  are  dealing  with  a contract  made  by  the 
company  before  the  appointment  of  a receiver  and  manager; 
in  which  there  was  no  sort  of  giving  of  security  for  any  kind  of  a 
debt; . but  the  simple  question  is,  what  are  the  rights  of  the  parties 
arising  out  of  a breach  of  that  contract?  As  it  seems  to  me,  the 
simple  question  involved  in  Whinney’s  case  was,  whether  the 
giving  of  the  security  was  an  act  within  the  authority,  or  apparent 
authority,  of  the  receiver  and  manager.  But  I decline  to  com- 
plicate the  question  involved  in  this  simple  case  by  importing 
into  it  questions  arising  in  other  cases  and  wholly  foreign  to  any- 
thing really  embraced  in  this  case. 


Appeal  dismissed;  Meredith,  J.A.,  dissenting. 
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[DIVISIONAL  COURT.] 

Bondy  v.  Sandwich  Windsor  and  Amherstburg  R.W.  Co. 

Street  Railways — Animal  Killed  on  Track — Trespasser^— Negligence— Find- 
ing of  Jury. 

The  plaintiff  sued  for  damages  for  the  loss  of  a horse  killed  upon  the  de- 
fendants’ track  by  one  of  their  cars.  The  horse  was  admittedly  a tres- 
passer : — 

Held  (Britton  J.,  dissenting),  that  the  defendants  were  not  liable  for  the 
only  negligence  found  by  the  jury,  viz.,  that  the  motorman  should  have 
seen  the  horse  on  the  track  in  time  to  enable  him  to  stop  the  car. 

Grand  Trunk  R.W.  Co.  v.  Barnett,  [1911]  A.C.  361,  followed. 

Judgment  of  the  County  Court  of  the  County  of  Essex  reversed. 

An  appeal  by  the  defendants  from  the  judgment  of  the  County 
Court  of  the  County  of  Essex,  upon  the  findings  of  a jury,  in 
favour  of  the  plaintiff,  for  the  recovery  of  $200  damages  for  the 
loss  of  a horse. 

The  plaintiff  alleged  that  his  horse  was  lawfully  upon  a certain 
highway,  and  that  the  defendants’  servants  so  negligently  operated 
one  of  their  electric  cars  that  it  ran  into  and  killed  the  horse. 

April  18.  The  appeal  was  heard  by  a Divisional  Court  com- 
posed of  Falconbridge,  C.J.K.B.,  Britton  and  Riddell,  JJ. 

C.  A.  Moss,  for  the  defendants,  argued  that  the  defendants 
were  not  bound  to  keep  a look-out  for  trespassers  upon  their 
tracks;  their  only  duty  toward  a trespasser  was  to  avoid  injuring 
him,  once  they  discovered  his  peril.  The  jury  were,  therefore, 
wrong  in  finding  the  defendants  guilty  of  negligence  because  the 
motorman  “should  have  seen  the  horse  on  the  track  in  time  to 
enable  him  to  stop  the  car.”  The  motorman  had  done  his  best 
to  avoid  the  accident  as  soon  as  he  saw  the  animal,  and  that  was 
all  that  the  law  required  of  him.  He  referred  to  Fewings  v.  Grand 
Trunk  R.W.  Co.  (1909),  1 O.W.N.  1. 

J.  H.  Rodd,  for  the  plaintiff,  contended  that  there  was  a duty 
incumbent  upon  the  motorman  of  reasonably  watching  and  look- 
ing out  so  that  the  horse  would  have  been  seen,  as  he  could  have 
been,  when  the  car  was  375  feet  away.  There  was  reason  to 
apprehend  that  the  track  in  the  neighbourhood  of  where  the 
accident  happened  might  not  be  clear,  owing  to  the  propinquity 
of  a level  crossing,  whence  animals  might  stray  from  the  roadway 
on  to  the  track;  and,  therefore,  the  motorman  should  have  been 
on  the  look-out.  If  he  had  been,  he  could  have  seen  the  horse 
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375  feet  away,  and  would  then  have  been  able  to  stop  his  car  in 
time  to  avoid  the  accident:  Beven  on  Negligence,  Canadian 
ed.,  vol.  1,  p.  54. 

Moss,  in  reply. 

July  19.  Falconbridge,  C.J. : — Had  it  not  been  for  the  “last 
word”  in  cases  where  the  plaintiff  is  a trespasser,  as  pronounced 
in  Grand  Trunk  R.W.  Co.  v.  Barnett,  [1911]  A.C.  361,  I should 
have  felt  inclined  to  agree  with  the  closely  reasoned  judgment  of 
my  brother  Britton.  But,  on  a review  of  all  the  authorities 
culminating  in  the  above  case,  I am  constrained  to  agree  in  allow- 
ing the  appeal. 

The  whole  point  of  this  case  is,  whether  the  defendants  were 
under  any  obligation  to  keep  a look-out  for  trespassers  on  their 
tracks — no  negligence  being  proved  or  found  after  the  presence 
of  the  horse  was  discovered. 

Under  the  cases,  the  defendants  were  not  under  such  obliga- 
tion. 

See  also  the  statement  of  the  law  in  36  Cyc.  1487. 

The  appeal  must  be  allowed  with  costs  and  the  action  dismissed 
with  costs. 

Riddell,  J. : — An  appeal  from  the  County  Court  of  the 
County  of  Essex,  the  plaintiff  having  a judgment  for  $200  and 
costs. 

The  plaintiff  alleges  that  his  horse  was  lawfully  upon  a certain 
highway,  and  that  the  defendants’  servants  so  negligently  operated 
one  of  their  electric  cars  that  it  ran  into  and  killed  the  horse. 

At  the  trial  in  the  County  Court  of  the  County  of  Essex,  the 
jury  found,  in  answer  to  questions,  as  follows: — 

“ 1.  Was  the  plaintiff’s  horse  at  the  time  of  the  accident  wrong- 
fully upon  the  defendants’  right  of  way?  A.  It  was. 

“2.  Even  if  the  plaintiff’s  horse  was  wrongfully  upon  the 
defendants’  right  of  way,  could  the  defendants,  by  the  exercise 
of  reasonable  care,  have  avoided  the  accident?  A.  He  could  by 
exercising  proper  precaution.” 

This  answer  was  explained  by  the  jury  as  follows  (in  answer  to 
the  learned  Judge):  “The  jury  considered  that  the  motorman 
should  have  seen  the  horse  on  the  track  in  time  to  enable  him  to 
stop  the  car.”  The  plaintiff  had  asserted  at  the  trial  and  urged 
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on  the  jury  that  the  “car  was  running  at  an  excessive  rate  of  speed 
and  that  the  defendants’  servants,  had  they  exercised  reasonable 
care,  should  have  seen  this  horse  in  time  to  enable  them  to  stop  the 
car  so  as  to  prevent  a collision.”  See  the  charge,  p.  3.  The 
motorman  swore  that  he  used  all  means  to  stop  the  car  as  soon  as 
he  caught  sight  of  the  horse,  and  that  was  not  further  disputed. 

By  the  well-known  rule  established  by  cases  in  the  Supreme 
Court  and  the  Court  of  Appeal,  all  allegations  of  negligence  must 
be  taken  to  have  been  negatived  by  the  jury  except  that  speci- 
fically found  by  them.  The  result  is,  that  the  only  negligence 
proved  or  which  can  be  considered  is  that  the  motorman  should 
have  seen  the  horse  sooner. 

The  line  of  railway  runs  along  to  the  east  of  the  Front 
or  River  road,  with  a curve  at  the  locality  of  the  accident — the 
plaintiff  resides  to  the  east  of  this  road,  and  had  sold  to  the  de- 
fendant company  for  their  right  of  way  a strip  of  land  off  his 
property  immediately  east  of  the  Front  or  River  road,  some  8 
or  10  feet  in  width.  So  far  as  can  be  gathered  from  the  evidence 
at  the  trial,  the  railway  company  had  part  of  their  roadbed  upon 
this  strip  and  part  upon  the  allowance  for  road.  It  seems  clear 
from  the  evidence  that  the  horse  must  have  been  upon  the  land 
bought  from  the  plaintiff,  at  the  time  of  and  before  the  accident. 
This,  I think,  must  have  been  conceded  at  the  trial,  from  what 
the  learned  trial  Judge  says  in  his  charge— but,  if  the  case  should 
be  considered  to  turn  upon  this  point,  it  might  be  proper  to  grant 
a new  trial  (upon  proper  terms)  to  determine  this  point — although, 
as  at  present  advised,  I think  the  jury  intended  to  find,  and  were 
quite  justified  in  finding,  that  the  horse  was  not  upon  the  highway, 
but  had  got  off  the  highway  upon  the  private  property  of  the  de- 
fendants. 

It  was  proved  that  a by-law  of  the  township  was  in  force 
prohibiting  the  running  at  large  of  horses  under  sec.  546  of  the 
Municipal  Act — and  it  is  with  reference  to  this  by-law,  counsel 
for  the  plaintiff  informs  us,  that  he  admitted  at  the  trial  and 
admitted  before  us  that  the  horse  in  question  was  trespassing 
upon  the  property  of  the  defendants;  and  it  is  to  this  illegality 
that  he  seeks  to  confine  the  finding  of  the  jury  in  answer  to  the 
first  question. 

I do  not  think  that,  even  so,  the  plaintiff’s  case  is  advanced. 
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We  have  more  than  once  pointed  out  that  “ there  is  no  such 
thing  as  negligence  in  the  abstract,  negligence  is  simply  neglect 
of  some  care  which  we  are  bound  by  law  to  exercise  towards 
somebody:”  Woodburn  Milling  Co.  v.  Grand  Trunk  R.W.  Co. 
(1909),  19  O.L.R.  276,  at  p.  281,  citing  Daniels  v.  Noxon  (1889), 
17  A.R.  206,  211,  and  Thomas  v.  Quartermaine  (1887),  18  Q.B.D. 
685,  especially  at  p.  694,  per  Bowen,  L.J.;  Le  Lievre  v.  Gould, 
[1893]  1 Q.B.  491,  per  Lord  Esher,  at  p.  497:  “The  question  of 
liability  for  negligence  cannot  arise  at  all  until  it  is  established  that 
the  man  who  has  been  negligent  owed  some  duty  to  the  person 
who  seeks  to  make  him  liable  for  his  negligence.” 

What  duty,  then,  did  the  defendants  owe  to  the  plaintiff  in 
respect  of  his  straying  horse? 

That  the  defendants  were  rightly  upon  the  locus  in  quo  is 
beyond  question — they  owned  some  of  the  land  at  least,  and  had 
obtained  the  legal  right  to  use  the  remainder,  if  any — it  was, 
therefore,  in  that  respect,  in  law  the  same  as  if  they  were  upon 
their  own  land. 

The  plaintiff  could  not  complain  against  the  owners  of  the 
highway — the  township — for  (say)  want  of  repair — it  is  only 
to  those  who  are  rightly  upon  the  highway  that  the  township 
owes  the  duty  to  keep  in  repair.  This  right  may  depend  upon  a 
variety  of  causes,  but  the  right  to  be  upon  the  highway  must  be 
found  to  exist  in  the  person  complaining,  or  no  liability  will  be 
placed  upon  the  corporation  for  want  of  repair. 

There  have  been  many  cases  upon  this — it  will  be  sufficient 
to  cite  two  in  our  own  Courts.  In  Ricketts  v.  Village  of  Markdale, 
my  Lord  the  Chief  Justice  held  that  a child  upon  the  highway 
playing  had  no  right  to  complain  of  nonrepair — a Divisional  Court 
reversed  this  decision,  but  solely  upon  the  ground  that  the  child 
had  a right  to  be  upon  the  highway  playing:  (1899-1900),  31  O.R. 
180,  31  O.R.  610  (D.C.).  If  this  were  conclusive  of  the  present 
case  against  the  defendants,  it  would  become  necessary  to  consider 
how  far  we  should  hold  it  well-decided.  As  at  present  advised, 
I should,  if  untrammelled  by  authority,  hold  that  the  judgment 
of  the  trial  Judge  was  the  better  view.  But  I do  not  think  we 
need  attack  here  the  question,  as,  in  either  view,  the  result  would 
be  the  same. 

In  Breen  v.  City  of  Toronto,  my  brother  Latchford  held  the 
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plaintiff  not  entitled  to  recover  for  want  of  repair  of  a boulevard, 
as  a by-law  of  the  city  forbade  any  one  going  upon  a boulevard: 
a Divisional  Court  reversed  this,  solely  upon  the  ground  that  the 
path  upon  which  the  plaintiff  was  walking  was  habitually  used 
by  the  public,  to  the  knowledge  of  the  defendants — and  that, 
with  this  knowledge,  without  notice,  they  made  it  dangerous  for 
the  public  to  continue  to  use  the  path — thereby  creating  a trap: 
(1910),  17  O.W.R.  41,  2 O.W.N.  87  ; (1911),  18  O.W.R.  522,  2 
O.W.N.  690.  No  doubt  was  cast  or  intended  to  be  cast  upon 
the  law  as  laid  down  in  Deane  v.  Clayton  (1817),  7 Taunt.  490, 
cited  by  Mr.  Justice  Latchford  from  the  judgment  of  Darling, 
J.,  in  Lowery  v.  Walker,  [1909]  2 K.B.  433,  436:  “'We  must 
ask  in  each  case  whether  the  man  or  animal  which  suffered  had, 
or  had  not,  a right  to  be  where  he  was  when  he  received  the  hurt.’ 
If  he  had  not,  then  (unless  the  element  of  intention  to  injure,  as 
in  Bird  v.  Holbrook  (1828),  4 Bing.  628,  or  of  nuisance,  as  in 
Barnes  v.  Ward  (1850),  9 C.B.  392,  is  present),  no  action  is 
maintainable.” 

Lowery  v.  Walker  (1910),  27  Times  L.R.  83  (Dom.  Proc.), 
was  decided  upon  its  own  particular  circumstances;  and  the  very 
great  caution  of  the  Lord  Chancellor  in  so  stating  is  noticeable. 
It  does  not  modify  the  law  as  previously  laid  down! 

Nor  is  the  duty  of  the  railway  company  properly  on  the  high- 
way greater  mutatis  mutandis  than  that  of  the  municipality.  I 
adopt  the  following  from  36  Cyc.  1487,  as  a correct  statement  of 
the  law:  “As  a general  rule  a street  railroad  company  is  under 
no  duty  to  keep  a look-out  for  trespassers  on  its  track  . . . 

at  points  at  which  it  has  a right  to  assume  that  the  track  is  clear 
. . . but  its  only  duty  is  to  use  all  proper  precautions  to  avoid 

injuring  such  a trespasser  after  discovering  his  peril,  as  by  . . . 

taking  proper  precautions  to  stop  the  car  when  necessary  . . .” 

The  horse  was  admittedly  a trespasser  upon  the  property  of 
the  defendants,  whether  it  be  the  property  owned  in  fee  or  the 
property  on  which  the  defendants  had  an  easement — and  I think 
the  sole  duty  to  the  plaintiff  arose  when  the  horse  was  discovered. 
The  case  would  or  might,  of  course,  be  different  had  it  been 
proved  that  the  township  was  in  the  habit  (as  in  Breen’s  case) 
of  permitting  a violation  of  the  by-law  so  that  horses  might  be 
expected  upon  the  highway,  or  if,  for  any  other  reason,  horses 
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running  at  large  were  to  be  expected  to  be  on  the  road,  and  there- 
fore on  the  track — but  nothing  of  the  kind  is  suggested. 

I think  the  appeal  should  be  allowed  with  costs  and  the  action 
dismissed  with  costs. 

Since  writing  the  above  the  case  of  Grand  Trunk  R.W.  Co.  v. 
Barnett  (1911),  31  C.L.T.  385,  in  the  Judicial  Committee,  has 
been  reported.*  In  that  case  the  duty  owed  to  a trespasser  is 
fully  discussed.  At  p.  390:  “The  railway  company  were  un- 
doubtedly under  a duty  to  the  plaintiff  not  wilfully  to  injure  him: 
they  were  not  entitled,  unnecessarily  and  knowingly,  to  increase 
the  normal  risk  by  deliberately  putting  unexpected  dangers  in 
his  way,  but  to  say  that  they  were  liable  to  a trespasser  for  the 
negligence  of  their  servants  is  to  place  them  under  a duty  to  him 
of  the  same  character  as  that  which  they  undertake  to  those 
whom  they  carry  for  reward.  The  authorities  do  not  justify  the 
imposition  of  any  such  obligation.”  At  p.  391:  “The  general 
rule  ...  is  that  a man  trespasses  at  his  own  risk.”  At  p. 
390:  “In  order  to  make  good  a case  of  actionable  negligence 
against  them  he  must  shew  some  breach  of  duty  on  their  part 
towards  himself.”  The  head-note  is  wholly  justified:  uHeld,  that 
the  respondent  was  a trespasser,  and  that  although  the  appellants 
were  under  a duty  to  the  respondent  not  wilfully  to  injure  him, 
they  were  not  liable  to  him  for  mere  negligence,  and  that,  as  the 
accident  was  due  to  the  negligence  of  the  appellants’  servants, 
and  not  to  any  wilful  act,  the  respondent  was  not  entitled  to 
recover.”  This  is  conclusive  of  the  present  case. 

Britton,  J.  (dissenting): — The  defendants’  line  of  railway, 
extending  southerly  from  Windsor  to  Amherstburg,  is  located  for 
a considerable  distance  upon  the  highway  which  is  called  “the 
Front  road,”  or  Front  street,  or  River  street.  For  convenience, 
I will  call  it  Front  street.  Going  southerly,  the  defendants’ 
right  of  way  is  upon  the  easterly  side  of  Front  street  to  a point 
about  175  feet  northerly  from  the  dividing  line  between  the  town- 
ships of  Anderdon  and  Sandwich  West.  At  the  point  mentioned, 
the  defendants’  railway  curves  to  the  west,  crossing  Front  street, 
and  reaches  the  westerly  side  of  Front  street  at  a point  a little 
to  the  south  of  the  said  town  line.  The  plaintiff  is  the  owner 


*See  [1911]  A.C.  361. 
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of  land  on  both  sides  of  Front  street.  He  resides  in  the  township 
of  Sandwich  West — near  the  town  line  on  the  east  side  of  Front 
street. 

On  the  evening  of  the  10th  September,  1910,  the  plaintiff  put 
his  mare  in  a field  on  the  west  side  of  Front  street.  During  the 
night,  or  on  the  morning  of  the  11th  September,  the  mare,  in  some 
way  not  known,  got  out  of  the  field  upon  the  highway,  Front 
street,  and  from  there  upon  the  defendants’  right  of  way,  and  was 
struck  by  the  defendants’  car  going  north,  and  was  so  badly  in- 
jured that  she  died. 

On  the  7th  October,  1910,  this  action  was  commenced,  and  it 
was  tried  on  the  11th  January,  1911,  at  Sandwich,  before  the 
Senior  Judge  of  the  County  Court  of  the  County  of  Essex  and  a 
jury.  The  learned  trial  Judge  submitted  questions  to  the  jury; 
and  their  findings  were  that  the  plaintiff’s  mare,  at  the  time  of  the 
accident,  was  wrongfully  upon  the  defendants’  right  of  way; 
but,  even  so,  the  defendants,  by  the  exercise  of  reasonable  care, 
could  have  avoided  the  accident;  and  the  jury  explained  that, 
in  their  opinion,  the  motorman  should  have  seen  the  animal  on 
the  track  in  time  to  enable  him  to  stop  the  car.  The  jury  assessed 
the  damages  at  $200;  and  upon  these  findings  the  learned  Judge 
directed  judgment  for  the  plaintiff. 

A by-law  of  the  township  was  put  in  evidence  making  it  un- 
lawful for  horses  to  be  at  large  on  the  highway. 

Upon  the  evidence,  I have  no  doubt  that  the  trial  Judge,  the 
jury,  and  all  concerned  at  the  trial,  knew  and  had  in  mind  that 
the  defendants’  right  of  way  was  in  part  upon  the  allowance  for 
Front  street.  It  was  not  questioned  that  the  strip  of  land  to  the 
east  of  Front  street,  purchased  by  the  defendants,  and  used  by 
them,  did  not  exceed  8 ft.  in  width,  and  the  easterly  rail  was  7 ft. 
from  the  easterly  fence — and  that  would  leave  only  one  foot  of 
the  defendants’  right  of  way  to  the  east  of  the  allowance  for  the 
highway.  The  finding  that  the  horse  was  wrongfully  upon  the 
defendants’  right  of  way  had  reference  to  his  being  wrongfully 
upon  the  highway,  from  which,  and  probably  at  the  level  crossing 
on  Front  street,  the  animal  strayed  upon  the  defendants’  right 
of  way. 

In  the  view  I take  of  this  case,  and  for  the  purpose  of  deter- 
mining the  plaintiff’s  rights  and  the  defendants’  liability,  it  does 
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not  at  all  depend  upon  whether  at  the  time  of  the  accident  the 
horse  was  standing  wholly  upon  that  part  of  the  defendants’ 
right  of  way  owned  by  them,  or  partly  upon  the  allowance  for 
highway  (Front  street)  over  which  the  defendants  had  running 
rights.  The  horse,  at  the  time  of  the  accident,  was  wrongfully 
upon  the  defendants’  track — standing  partly  between  the  rails. 

The  evidence  is,  that  the  motorman,  when  375  feet  to  the  south 
of  the  place  where  the  accident  happened,  could,  had  he  looked, 
have  seen  the  horse  then  standing  upon  the  track.  The  motorman 
said  that  he  could  have  stopped  the  car  that  morning,  running 
rapidly  as  the  car  was,  and  with  the  rails  in  their  then  condition, 
in  275  feet;  he  said  that,  had  he  seen  the  horse  when  375  feet 
away,  he  could  have  stopped  the  car  in  time  to  have  avoided  the 
accident.  It  is  not  in  dispute — but,  if  so,  it  was  for  the  jury — 
that  the  horse  was  pushed  or  carried  on  the  fender,  after  he  was 
struck,  a distance  of  105  feet.  If  the  motorman  is  right  that  he 
stopped  the  car  as  soon  as  he  could  after  seeing  the  horse,  and  that 
he  could  stop  it  in  275  feet,  he  did  not  see  the  horse  until  within 
a distance  of  170  feet  from  the  animal,  a distance  of  less  than  3 
times  the  width  of  the  ordinary  country  road — 66  feet. 

It  was  conceded  on  the  argument  that  a duty  arose  on  the 
defendants’  part  towards  the  horse  and  its  owner,  as  soon  as  the 
motorman  saw  the  horse.  I am  of  opinion  that  a further  duty 
might  well  be  found,  in  the  circumstances  of  this  case,  viz.,  that 
of  reasonably  watching  and  looking  out  so  that  the  horse  would 
have  been  seen,  as  he  could  have  been  when  the  car  was  375  feet 
away,  or  at  all  events  before  the  car  arrived  at  a point  only  170 
feet  from  the  place  of  the  accident. 

I quite  accept  the  definition  of  negligence  as  given  in  Thomas 
v.  Quartermaine,  18  Q.B.D.  685,  694,  viz.,  that  it  is  the  neglect  of 
some  care  which  we  are  bound  by  law  (moral  or  civil)  to  exercise 
towards  somebody.  Bowen,  L.J.,  said:  “It  is  not  a duty 

in  the  air,  but  a duty  towards  particular  people.”  Just 
so.  The  motorman  owed  a duty  to  his  employers  as  to  the  safe 
running  of  his  car;  he  owed  a duty  to  the  passengers  to  carry  them 
safely  so  far  as  possible;  and  he  owed  a duty  to  any  person  who 
might  be  upon  the  track.  The  duty  was  different  in  each  case — 
what  the  motorman  should  do  would  depend  upon  the  circum- 
stances and  upon  what  reason  he  had  to  expect  danger,  or  injury 
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to  any  person  or  property;  and  he  should  do  what  he  reasonably 
could  to  avoid  such  danger  or  injury.  The  duty  alleged  is  that 
of  the  motorman  to  look  out  and  watch  as  he  had  time  and  op- 
portunity, and  see  what,  if  anything,  was  upon  the  right  of  way 
along  which  his  car  was  swiftly  moving. 

If  a child  or  insane  person,  not  knowing  the  danger,  strayed 
upon  the  track,  the  driver  would  owe  a duty  to  such  person  not 
to  run  him  down,  and  not  to  do  him  harm,  if  by  doing  anything 
that  reasonably  could  be  done  by  way  of  caution  he  could  prevent  it. 

To  quote  again  from  the  case  cited:  “In  the  case  of  premises 
that  contain  an  element  of  danger,  a duty  arises  as  soon  as  a 
probability  arises  that  people  will  go  upon  them,  but  it  is  a duty 
only  towards  such  people  as  actually  do  go.”  In  the  running  of 
street  cars  there  is  an  element  of  great  danger  upon  the  railway 
company’s  tracks  and  right  of  way.  I think  there  is  always  a 
probability  that  either  cattle,  even  if  prohibited  from  running  at 
large,  or  children,  may  stray  or  go  a short  distance  from  a level 
crossing  upon  the  right  of  way  of  a street  railway.  Whether  a 
duty  arises,  and  the  extent  of  it,  depend  upon  the  facts  and  cir- 
cumstances of  each  concrete  case;  and  it  is  for  the  trial  Judge  or 
jury  to  determine  whether  there  was  a duty  and  a breach  of  it. 
It  might  well  be  held  in  this  case  that  the  duty  of  the  motorman 
was  “not  in  the  air,”  but  was  to  the  unknown  owner  of  an  animal 
wrongfully  on  the  track,  and  in  reference  to  that  animal.  It 
seems  to  me  of  importance,  in  the  consideration  of  this  case,  that 
there  was  the  level  crossing  a comparatively  few  feet  to  the  south 
of  the  place  of  accident,  and  just  near  the  crossing  the  town-line 
road  intersects  Front  street,  and  from  either  the  road  or  from 
Front  street  a horse  or  child — so  far  as  appears — could  get  upon 
the  right  of  way.  Then  the  motorman  had,  as  he  stated,  seen, 
on  another  occasion,  the  plaintiff’s  cattle  at  large,  and  presumably 
at  or  near  the  crossing.  Again,  the  speed  of  the  car  at  or  near 
the  junction  of  these  three  roads  is  a circumstance  not  in  itself 
to  create  liability,  but  something  to  enable  a jury  to  say  what 
the  defendants’  motorman  should  do  as  to  keeping  a look-out. 

Admitting  the  general  rule  to  be  as  laid  down  in  36  Cyc.  1487, 
that  there  is  no  obligation  to  look  out  for  trespassers  on  its  track 
or  right  of  way  in  places  where  it  has  a right  to  assume  that  the 
track  is  clear;  yet,  where,  from  facts  and  circumstances,  there  is 
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reason  to  apprehend  that  the  track  will  not  be  clear,  it  is  the  duty 
of  the  driver  to  look  out  and  to  use  all  reasonable  precautions  on 
the  first  appearance  of  danger.  The  conductor  also  stated  that 
he  had  seen  the  plaintiff’s  cattle  more  than  once  running  at  large 
upon  the  road:  Birmingham  Railway  Light  and  Power  Co.  v. 
Jones  (1907),  153  Ala.  157. 

The  matter  is  one  for  the  jury.  The  findings  of  the  jury  are 
in  effect  that  this  was  a place  where  the  defendants  had  reason 
to  apprehend  that  the  track  might  not  be  clear. 

The  learned  trial  Judge  charged  the  jury  fully.  He  said: 
“Had  the  motorman  any  right  to  assume  that  a horse  or  any 
other  obstruction  would  be  upon  the  right  of  way,  or  might  he 
reasonably  assume  that  nothing  of  the  kind  would  be  upon  the 
right  of  way?  That  is  a question,  gentlemen,  for  you  to  con- 
sider.” The  learned  Judge  charged  further  in  regard  to  the 
duty  of  the  motorman  in  this  case.  No  objection  was  taken 
to  the  charge. 

It  is  said  that  Barnett  v.  Grand  Trunk  R.W.  Co.,  recently 
decided  in  the  Privy  Council,  is  conclusive  against  the  plaintiff. 
That  case  goes  certainly  very  far,  but  it  does  not,  in  my  opinion, 
go  so  far,  nor  do  I understand  it  to  be  the  law,  that  in  no  case 
can  there  be  liability  by  a railway  company  to  a trespasser  by 
reason  of  the  negligence  of  the  company’s  servants.  Even  in 
this  case,  it  was  admitted  that,  if  the  motorman  saw  the  horse 
in  plenty  of  time  to  stop  his  car  before  the  collision,  and  if  he 
could  have  stopped  the  car  and  did  not,  there  would  be  liability. 
If  a liability,  then,  why  not  negligence  not  to  keep  a reasonable 
look-out  at  a time  when  and  at  a place  where  there  is  reasonable 
probability  of  an  animal  or  child  being  upon  the  track? 

I am  not  prepared  to  say,  and  I do  not  think  Barnett  v.  Grand 
Trunk  R.W.  Co.  requires  me  to  say,  that  in  no  case  and  in  no 
possible  circumstances  can  there  be  liability  to  a trespasser  by 
reason  of  the  negligence  of  a servant  of  the  owner.  An  engineer 
or  motorman  should  not  be  so  indifferent  to  sight  and  sound  as 
to  run  down  man  or  beast  upon  the  track. 

Each  case  must  be  governed  by  its  own  facts — and,  while 
acceding  to  the  general  rule,  there  must  necessarily  be  exceptions. 

In  view  of  the  evidence  and  of  the  charge  and  findings,  I am 
of  opinion  that  the  appeal  should  be  dismissed  with  costs. 

Appeal  allowed  with  costs ; Britton,  J.,  dissenting. 
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[DIVISIONAL  COURT.] 

Bartlett  v.  Bartlett  Mines  Limited. 

Company — Director' — Salary  as  Officer  of  Company — Approval  of  Share- 
holders— Ontario  Companies  Act,  sec.  88 — Resolution  of  Directors — 
Confirmation. 

In  this  action  the  plaintiff  claimed  a year’s  salary  as  mineralogist  of 
the  defendants,  a mining  company,  incorporated  under  the  laws  of  On- 
tario; he  was  a director  of  the  company  during  the  whole  of  the  same 
year.  The  plaintiff  relifid  upon  a resolution  of  the  first  board  of  direc- 
tors of  the  company  appointing  him  mineralogist  and  fixing  his  salary. 
At  a meeting  of  shareholders,  held  immediately  after  the  meeting  of  the 
directors  at  which  the  resolution  was  passed,  the  minutes  of  the  direc- 
tors’ meeting  were  approved,  confirmed,  and  adopted.  Several  other 
meetings  of  both  shareholders  and  directors  were  held,  on  the  same  day, 
and  a new  board  of  directors  was  elected.  The  new  board  met  and  the 
minutes  of  their  meeting  contained  an  entry  that  “the  minutes  of  the 
meetings  of  the  directors  and  shareholders  held  previous  to  this  meeting 
were  laid  before  the  meeting  and  were  gone  over,  considered,  and  approv- 
ed.” These  minutes  and  the  minutes  of  the  last  meeting  of  shareholders 
were  signed  by  all  the  directors  and  shareholders,  except  one.  Evidence 
was  given  by  some  of  the  persons  present  at  the  meetings,  which  went 
to  shew  that  the  resolution  was  not  read  to  the  directors  and  share- 
holders who  signed  the  minutes:  — 

Held,  that  the  oral  evidence  displaced  the  primd  facie  proof  afforded  by 
the  signed  minutes,  and  that,  upon  the  whole  evidence,  the  finding 
should  be  that  the  resolution  was  not  laid  before  the  meeting  of  the  new 
directors  and  was  not  considered  and  approved  by  them,  nor  by  the 
shareholders  who  signed  the  minutes. 

Held,  also,  that,  in  the  absence  of  any  statutory  provision  that  the  consent 
of  the  shareholders  individually  is  equivalent  to  the  confirmation  of  a 
by-law  at  a general  meeting,  the  signing  of  the  minutes  by  all  the  share- 
holders but  one — assuming  that  they  knew  at  the  time  that  they  were 
confirming  the  resolution — was  not  a compliance  with  either  the  letter 
or  spirit  of  sec.  88  of  the  Ontario  Companies  Act,  7 Edw.  VII.  ch.  34. 

Mackenzie  v.  Maple  Mountain  Mining  Co.  (1910),  20  O.L.R.  615,  dis- 
tinguished. 

Birney  v.  Toronto  Milk  Co.  (1902),  5 O.L.R.  1,  Beaudry  v.  Read  (1907), 
10  O.W.R.  622,  625,  and  Re  Queen  City  Plate  Glass  Co.,  Eastmure’s  Case 
(1910),  1 O.W.N.  863,  approved  and  followed. 

Judgment  of  Sutherland,  J.,  reversed. 


Action  by  John  W.  Bartlett  to  recover  $2,500  as  salary  for 
a year  as  mineralogist  for  the  defendants. 

The  action  was  tried  before  Sutherland,  J.,  without  a jury, 
at  Toronto. 

H.  Cassels,  K.C.,  for  the  plaintiff. 

J.  W.  Bain,  K.C.,  for  the  defendants. 

March  18.  Sutherland,  J. : — The  plaintiff,  John  W.  Bartlett, 
had  been  before  the  year  1909  a prospector,  and  brought  certain 
options  he  had  obtained  on  mining  properties  to  the  attention 
of  one  George  H.  Monroe,  a capitalist  or  speculator,  with  whom 
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he  had  previously  had  some  business  association.  Monroe  pro- 
ceeded to  have  a mining  company  incorporated  under  the  laws 
of  this  Province,  by  letters  patent  dated  the  6th  January,  1909, 
using  the  plaintiff’s  surname  and  calling  the  company  “The 
Bartlett  Mines  Limited.” 

It  appears  that  throughout  the  year  1909  Monroe  was  largely, 
if  not  entirely,  the  controlling  factor  in  this  company.  He  sug- 
gested the  names  of  five  men,  all  of  whom  were  employees  or 
nominees  of  his,  as  the  persons  who  applied  for  and  obtained 
incorporation  and  were  the  provisional  directors. 

At  the  first  meetings  of  the  shareholders  for  organisation, 
and  of  the  original  directors,  held  on  the  7th  January,  1909,  all 
the  resolutions  and  by-laws  were  apparently  prepared  under  his 
instructions  and  adopted  by  these  men  under  his  directions. 

After  a preliminary  organisation  meeting  of  the  shareholders, 
at  which  all  the  incorporators  were  present,  and  at  which  it  was 
decided  that  the  board  of  directors  should  consist  of  not  less  than 
five  nor  more  than  ten  in  number,  the  shareholders’  meeting  was 
adjourned. 

The  first  meeting  of  the  directors  was  in  the  same  way  managed 
and  controlled  by  him,  and  he  personally  paid  the  directors  a fee 
for  their  attendance  thereat.  At  this  meeting  the  following  by- 
laws,  among  others,  were  adopted,  viz.: — 

“14.  The  affairs  of  the  company  shall  be  managed  by  a 
board  of  not  more  than  ten  or  less  than  five  directors. 

“15.  The  directors  shall  have  power  from  time  to  time  and 
at  any  time  to  appoint  any  other  person  or  persons  to  be  a director 
or  directors,  although  the  total  number  of  directors  shall  not  at 
any  time  exceed  the  maximum  number  of  ten.” 

“19.  The  board  shall  appoint  the  secretary-treasurer  and 
assistant-secretary  or  other  officers  of  the  company,  and  they  shall 
hold  office  during  the  pleasure  of  the  board.” 

“20.  The  board  shall  from  time  to  time  fix  the  salary  or  wages 
to  be  paid  any  officer  of  the  company,  including  the  president.” 
“22  (sub-sec.  /).  The  appointment,  functions,  duties  and  re- 
moval of  all  agents,  officers  and  servants  of  the  company,”  etc. 

“33.  The  president  and  vice-president  shall  have  the  general 
control  of  the  business  of  the  company,  engagement  of  officers 
and  employees,  etc. 
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“34.  The  president  shall  be  paid  a salary  of  $5,000  a year 
and  travelling  expenses.” 

And  also  the  following  resolutions,  among  others: — 

“Resolved  that  the  secretary-treasurer  be  paid  a salary  of 
$4,000  per  year  and  travelling  expenses,  and  that  the  assistant- 
secretary be  paid  a salary  of  $750  per  year  and  travelling  ex- 
penses.” 

“Resolved  that  Mr.  J.  Watson  Bartlett  be  appointed  mineral- 
ogist at  the  head  office  of  the  company,  at  a salary  of  $2,500 
per  year  and  travelling  expenses.” 

“Resolved  that  Mr,  Harry  J.  Pemberton  be  appointed  general 
manager  of  the  company’s  mines  at  Gowganda,  at  a salary  of 
$5,000  per  year  and  travelling  expenses,”  etc. 

The  meeting  of  directors  then  adjourned.  Thereupon,  an 
adjourned  meeting  of  the  shareholders  was  held.  The  minutes 
of  these  meetings,  as  recorded,  appear  plainly  to  be  inaccurate 
as  to  the  respective  times  when  they  were  held.  The  share- 
holders’ meeting  is  said  to  have  been  held  at  4.30  and  the  directors’ 
meeting  at  4.15.  They  must  have  been  held  in  the  reverse  order 
as  to  time.  The  minutes  of  the  shareholders’  meeting  refer  to 
the  directors’  meeting  as  having  been  previously  held.  The 
minutes  contain,  among  other  statements,  the  following:  “The 
minutes  of  the  said  directors’  meeting,  and  in  particular  the  by- 
laws of  the  company  numbered  1 to  44,  as  passed  at  the  meeting 
of  directors,  were  laid  before  the  meeting,  and  the  same  were 
approved,  confirmed,  and  adopted,  and  the  seal  of  the  company 
was  directed  to  be  affixed  to  the  said  by-laws,  attested  by  the 
hands  of  the  president  and  secretary-treasurer.” 

At  these  meetings  all  the  directors  and  all  the  shareholders 
were  present,  and  were  the  same  five  persons  in  each  case. 

The  capital  stock  of  the  company  was  $4,000,000,  in  shares 
of  $1  each.  Of  this,  3,300,000  was  to  be  allotted  under  the  terms 
of  a proposal  made  nominally  by  the  plaintiff,  though  really 
acting  for  Monroe,  to  the  company,  and  accepted  and  ratified 
at  the  said  meetings,  and  the  plaintiff,  or  his  nominee,  was  to 
be  appointed  the  agent  to  sell  the  first  $500,000  of  the  remaining 
or  treasury  stock,  on  certain  named  terms. 

At  a further  adjourned  meeting  of  the  directors,  held  on  the 
same  day,  a written  request  was  laid  before  it  from  the  plaintiff, 
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asking  that  the  3,300,000  of  paid-up  and  non-assessable  shares 
of  stock  be  issued  to  him  and  his  nominees  as  follows:  to  each 
of  the  five  original  shareholders  one  share  each,  to  the  plaintiff 
2,949,991  shares,  and  to  four  other  persons,  whom  Monroe  had 
apparently  induced  to  come  into  the  company,  one  share  each, 
and  to  each  of  two  other  persons  175,000  shares  each.  These 
two  last-named  persons  were  apparently  those  from  whom  the 
plaintiff  had  secured  the  options  which  he  had  brought  to  Monroe. 

These  persons  were  apparently  all  present  at  this  meeting, 
and  the  stock  was  at  once  allotted  in  the  manner  requested. 
Each  of  the  then  directors  thereupon  tendered  his  resignation, 
which  was  accepted,  and  he  was  replaced  by  one  of  the  other 
new  shareholders. 

The  new  directors  took  their  places  at  the  board,  one  of  them, 
who  had  been  also  elected  at  the  meeting  the  new  president  of 
the  company,  taking  his  place  as  the  presiding  officer.  The 
following  resolution  was  then  adopted: — 

“That  Mr.  S.  C.  McLoughlin  and  J.  W.  Bartlett  be  directors 
of  the  company,  making  the  number  thereof  seven.”  These 
two  last-named  directors,  being  present,  then  took  their  seats 
also  at  the  board. 

An  adjourned  meeting  of  the  shareholders  was  then  con- 
vened, at  which  all  the  existing  shareholders  of  the  company 
are  recorded  as  present. 

It  was  reported  at  this  meeting  that  the  board  of  directors 
originally  elected  by  the  shareholders  had  resigned,  and  that 
others  had  been  appointed  in  their  place,  and  that  certain  officers 
of  the  company  had  been  elected.  The  action  taken  by  the 
directors  was  sanctioned  and  confirmed.  Authority  was  also 
given  at  this  meeting  to  the  directors  to  delegate  “any  or  all 
of  their  powers  to  an  executive  committee  of  not  less  than  three 
to  be  elected  by  the  directors  from  their  number.” 

The  two  shareholders  who  held,  in  the  allotment  already 
mentioned,  $175,000  each  of  stock,  were  represented  “by  proxy” 
to  G.  H.  Monroe. 

An  adjourned  meeting  of  directors  was  then  held,  at  which 
the  following  resolution  was  passed: — 

“The  minutes  of  the  meetings  of  the  directors  and  shareholders 
held  previous  to  this  meeting  were  laid  before  the  meeting  and 
were  gone  over,  considered,  and  approved.” 
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Somewhat  curiously,  the  minutes  of  this  'directors’ f meeting 
were  signed  at  the  end  by  eleven  persons  (the  board  then  being 
seven  in  number),  all  the  new  directors  except  one  and  all  the 
old  directors  signing,  and  these  comprising  all  the  persons  then 
holding  stock  in  the  company  except  one;  the  only  director  and 
shareholder  not  signing  being  the  holder  of  one  of  the  said  blocks 
of  175,000  shares.  This  was  a substantial  confirmation  and 
ratification  of  the  appointment  of  Bartlett  as  mineralogist,  at 
$2,500  per  year  and  expenses,  and  with  full  knowledge  of  the  fact 
that  he  was  a director. 

At  this  meeting  of  directors,  a shareholder  with  one  share 
moved,  and  a shareholder  with  another  share  seconded,  that  the 
executive  committee  consist  of  three  named  persons;  and  this 
resolution  was  carried,  the  three  persons  named  being  then 
apparently  the  holders  of  one  share  each;  that  is  to  say,  the 
affairs  of  -the  company,  with  a capital  stock  of  $4,000,000,  were 
placed  largely  in  the  hands  and  direction  of  three  shareholders 
each  of  whom  held  one  share — a rather  curious  situation,  to  say 
the  least. 

Monroe  had  also  procured  the  incorporation  of  another  com- 
pany, known  as  “F.  R.  Bartlett  & Company,”  by  letters  patent 
dated  the  11th  January,  1909.  This  company  was  obviously 
intended  to  be  a subsidiary  one,  having  as  its  chief  object  to 
sell  the  stock  of  Bartlett  Mines  Limited.  The  plaintiff’s  brother, 
F.  R.  Bartlett,  was  made  its  president,  and  the  plaintiff  a director 
and  its  secretary-treasurer. 

The  plaintiff,  during  the  year  1909,  attended  various  meetings 
of  the  directors  of  Bartlett  Mines  Limited.  He  remained,  for  the 
most  part,  in  Toronto,  and  was,  except  when  out  of  the  city, 
daily  in  attendance  at  its  office.  He  says  that  he  was  prepared 
to  do  any  work  that  the  defendant  company  should  call  upon 
him  to  do  during  the  whole  of  that  year.  He  did  some  trifling 
work  for  the  manager  in  connection  with  the  ordering  of  a boat 
for  the  use  of  the  company.  He  did  no  work  as  a mineralogist, 
in  the  technical  sense  of  that  term.  He  was  not  a graduate  of 
any  scientific  school,  and  had  little  or  no  experience  as  a mineral- 
ogist beyond  what  he  had  picked  up  in  a casual  way  in  prospecting 
and  by  some  slight  reading. 

During  the  year  1909  he  was  sent  away  frequently  by  Monroe 
to  Montreal,  Ottawa,  Chatham,  and  Detroit,  with  samples  of 
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ore  said  to  have  come  from  the  properties  in  question,  and  which 
had  been  turned  over  by  the  plaintiff  under  instructions  from 
Monroe  to  the  defendant  company  as  the  consideration  for  the 
issue  of  the  stock  aforesaid. 

He  received  from  F.  R.  Battle tt  & Company  sums  aggregating 
in  the  neighbourhood  of  $2,000,  which  are  charged  up  in  the 
books  of  that  company. 

The  plaintiff  testified,  and  was  corroborated  by  witnesses 
called  by  the  defendants,  that  Monroe  was  really  behind  each  of 
the  companies  as  the  controller  thereof,  and  that  the  work  which 
the  plaintiff  was  doing  in  connection  with  the  trips  he  took  and  in 
exhibiting  the  ore,  etc.,  was  intended  to  be  for  and  enured  to 
the  benefit  of  the  Bartlett  Mines  Limited,  that  company  being 
the  main  and  original  company. 

The  plaintiff  denies  that  the  $2,000  he  received  from  F.  R. 
Bartlett  & Company  was  as  salary  for  work  done  for  that  com- 
pany, and  states  that  it  was  simply  for  expenses  incurred  per- 
sonally by  himself  and  in  connection  with  the  Bartlett  Mines 
Limited.  The  two  companies  were  in  connection  with  a common 
venture,  and  were  managed  and  directed  by  Monroe  largely  as 
he  wished. 

The  defendants  contend,  first,  that  the  plaintiff  never  did 
any  work  as  a mineralogist  and  was  not  competent  to  do  it  if  he 
had  been  asked  to.  He  says  in  evidence  that  he  had  a mineral- 
ogist’s outfit  at  the  office  of  the  defendant  company  in  Toronto, 
but  did  not  set  it  up,  as  there  was  no  occasion  or  opportunity 
for  him  to  do  so.  He  also  says,  in  effect,  that  it  was  not  as  a 
mineralogist,  in  the  strict  sense  of  the  term,  that  he  was  appointed 
at  all;  that  the  understanding  between  him  and  Monroe  was 
that  he  should  be  appointed  to  a position  under  that  name,  but 
should  be  available  to  do  anything  for  the  purposes  of  the  com- 
pany that  he  might  be  called  upon  to  do.  I think  this  is  the 
true  explanation. 

He  had  brought  the  mining  properties  to  the  attention  of 
Monroe;  Monroe  was  using  his  name  both  in  the  original  com- 
pany of  Bartlett  Mines  Limited  and  the  subsidiary  or  assisting 
company  of  F.  R.  Bartlett  & Company,  and  was  desirous  of 
recompensing  him  and  utilising  his  services  for  these  ventures, 
whichjwere  really  his  and  which  he  was  controlling. 
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The  defendants  also  say  that  the  plaintiff’s  appointment  was 
not  sanctioned  and  confirmed  by  by-law;  and  refer  to  the  Ontario 
Companies  Act,  7 Edw.  VII.  ch.  34,  sec.  88:  “ No  by-law  for  the 
payment  of  the  president  or  any  director  shall  be  valid  or  acted 
upon  until  the  same  has  been  confirmed  at  a general  meeting.” 

It  seems  to  me  that  this  case  is  governed  by  the  principle 
laid  down  in  Mackenzie  v.  Maple  Mountain  Mining  Co.  (1910), 
20  O.L.R.  615.  Osier,  J.A.,  says,  at  p.  618:  “I  agree  with 
Britton,  J.,  that  in  substance  all  that  the  Act  requires  has  been 
done.  The  mind  of  the  directors  has  been  expressed : so  also  has 
that  of  the  shareholders,  and  exactly  to  the  same  purpose  and 
with  the  same  result.” 

Now,  what  happened  in  the  present  case?  The  directors 
passed,  at  the  meeting  held  on  the  7th  January,  1909,  the  resolu- 
tion already  quoted,  and  which  I now  repeat:  “Resolved  that 
Mr.  J.  Watson  Bartlett  be  appointed  mineralogist  at  the  head 
office  of  the  company,  at  a salary  of  $2,500  per  year  and  travelling 
expenses.” 

At  an  adjourned  meeting  of  the  shareholders,  when  all  the 
then  shareholders  in  the  company  were  present,  the  minutes  of 
the  directors’  meeting  were  laid  before  the  meeting,  and  approved, 
confirmed,  and  adopted. 

Again,  when  the  new  board  of  directors  had  been  elected  on 
the  same  day,  the  minutes  of  the  meetings  of  the  directors  and 
shareholders  held  previous  to  such  meeting,  were  laid  before  the 
meeting,  gone  over,  considered,  and  approved. 

At  this  time  the  plaintiff  was  a director  of  the  company; 
and  this  approval  covered  many  other  things  besides  his  appoint- 
ment as  mineralogist  at  $2,500  a year  and  expenses.  As  men- 
tioned before,  the  minutes  of  this  meeting  were  signed  by  all 
those  who  had  been  or  were  directors,  and  by  all  those  who  were 
shareholders,  with  the  exception  of  one,  and  he,  in  all  probability, 
a nominee  of  the  plaintiff  or  of  Monroe,  who  was  really  the  power 
behind  Bartlett  and  everybody  else. 

All  this,  it  seems  to  me,  is  clearly  a case  in  which  the  mind 
of  the  directors  has  been  expressed,  and  also  that  of  the  share- 
holders, and  to  the  same  purpose  and  with  the  same  result. 

The  new  president  of  the  company  was  called  as  a witness 
at  the  trial,  and  said  that  he  was  not  aware  of  the  resolution 
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appointing  the  plaintiff  as  mineralogist  at  theXnamed  salary, 
or  that  he  was  an  official  of  the  company,  except  as  a director. 
But  the  president  was  present  and  presided  at  the  adjourned 
meeting  of  directors,  in  respect  of  which  the  statement  appears 
in  the  minutes  that  “the  minutes  of  the  meetings  of  the  directors 
and  shareholders  held  previous  to  this  meeting  were  laid  before 
the  meeting  and  were  gone  over,  considered,  and  approved.” 

The  president  and  secretary-treasurer,  Monroe,  who  does  not 
appear,  as  far  as  the  records  shew,  to  have  done  much  work  as 
secretary,  the  assistant-secretary,  who  did  the  real  work  as  secre- 
tary, and  the  general  manager,  were  periodically  paid  their  salaries 
during  the  year  1909  by  the  defendant  company,  upon  the  strength 
of  the  resolutions  passed  at  the  meetings  already  referred  to, 
and  no  exception  was  taken  as  to  their  appointment  or  payment. 

The  plaintiff,  on  the  other  hand,  did  not,  apparently,  apply 
for  and  was  not  paid  anything  on  account  of  his  salary.  He  says 
that  his  arrangement  with  Monroe  was  that  he  would  get  his 
expenses  paid  through  F.  R.  Bartlett  & Company  during  the 
year,  and  that  matters  would  be  adjusted  at  the  end  thereof. 
He  also  says  that  he  had  money  of  his  own  and  was  living  upon 
it  and  not  needing  the  money. 

Difficulties  arose  in  the  “financing,”  as  it  is  termed,  of  the 
companies,  as  to  which  all  parties  were  looking  to  Monroe. 

F.  R.  Bartlett  & Company  has  since  gone  into  liquidation. 
Monroe  and  the  plaintiff  have  fallen  out  and  are  no  longer  friends. 

Monroe’s  evidence  was  taken  in  this  matter  under  commission 
at  New  York,  where  he  apparently  now  is;  and,  while  it  is  some- 
what antagonistic  to  the  plaintiff’s  claim  in  some  respects,  and 
while  it  is  not  very  candid  or  reliable,  it  supports  the  plaintiff’s 
claim  in  other  particulars. 

Page  3:  “Q.  Did  you  make  the  arrangements  with  Mr. 

Bartlett?  A.  I certainly  did. 

“Q.  Can  you  tell  me  anything  more  that  took  place  at  that 
time  with  reference  to  the  salary,  when  he  was  to  be  paid,  etc.? 
A.  He  was  to  be  paid  a salary  when  he  began  working  for  the 
company. 

“Q.  When  he  began  working  as  mineralogist?  A.  When  he 
began  work.” 

Page  8:  “Q.  That  is  to  say,  you  were  really  the  power  behind 


.XXIV.] 


ONTARIO  LAW  REPORTS. 


427 


the  whole  organisation.  Were  you  the  motive  power  that  was 
getting  the  whole  into  shape,  and  bringing  it  into  being?  A.  I 
was  the  man  raising  the  money. 

“Q.  And  promoting  it?  A.  Yes.  I was  the  man  that  raised 
the  money  for  financing  the  company.” 

Page  9:  “Q.  Did  you  take  his  stock  up  and  pay  for  it?  The 
stock  that  was  assigned  Mr.  Bartlett?  A.  I took  up  the  stock 
that  probably  stood  in  his  name  at  one  time,  and  he  indorsed 
over. 

“Q.  Why  did  he  indorse  it  over  to  you?  A.  Because  it  did 
not  belong  to  him. 

“Q.  Was  it  not  transferred  to  him?  A.  Any  stock  that  was 
transferred  to  him  did  not  belong  to  him  then. 

“Q.  Why  not?  Did  you  pay  him  for  it?  A.  It  was  merely 
put  in  his  name,  that  was  all. 

“Q.  For  whom?  A.  For  my  account. 

“Q.  In  other  words,  Bartlett  was  merely  a name  that  you 
used  for  yourself?  A.  Bartlett  was  in  my  employ  under  a con- 
tract and  arrangement.” 

Page  14:  “Q.  Had  you  anything  to  do  with  the  appointment 
of  the  officials  for  the  Bartlett  Mines  Limited?  A.  At  its  incep- 
tion I invited  a number  of  men  to  join  the  board. 

“Q.  What  do  you  mean  by  inception?  A.  When  it  was 
organised. 

“Q.  The  permanent  directors  were  your  nominees  prac- 
tically? A.  I could  not  say  as  to  that. 

“Q.  But  you  asked  them  to  act?  A.  I asked  a number  of 
them  to  join  the  board. 

“Q.  Who  elected  them,  your  nominees?  A.  They  were 
elected  in  the  usual  way  at  meetings. 

“Q.  Do  you  know  who  elected  them?  A.  I couldn’t  say 
until  I looked  over  the  minutes. 

“Q.  You  know,  whatever  their  names  may  be,  that  they 
were  the  incorporators  to  whom  letters  patent  were  issued?  A. 
I expect  so.” 

Page  15:  “Q.  Do  you  know  that  the  permanent  board  was 
elected  at  the  initial  meeting  of  the  company  when  the  incor- 
porators came  together?  A.  I think  they  were. 

Q.  Although  you  cannot  remember  the  names  of  these  original 
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gentlemen,  they  had  been  selected  by  your  solicitors  to  get  the 
letters  patent?  A.  I presume  so. 

“Q.  It  was  all  done  by  your  instructions,  is  that  so?  A.  I 
instructed  my  attorneys  to  draw  the  organisation  papers. 

“Q.  Were  the  appointments  made  by  resolutions  prepared 
on  your  instructions?  A.  I think  they  were. 

“Q.  And  among  the  number  were  the  appointments  of  Mr. 
Pemberton  and  Mr.  Bartlett  by  your  instructions?  A.  I dis- 
cussed it  with  them. 

“Q.  By  your  instructions,  by  your  previous  arrangement? 
A.  Mr.  Pemberton  and  Mr.  Bartlett  knew  at  the  time  that 
organisation  meeting  was  held  that  these  resolutions  were  to  be 
adopted.” 

Page  16:  “Q.  The  resolution  appointing  Mr.  Pemberton  and 
Mr.  Bartlett?  A.  Yes. 

“Q.  Mr.  Bartlett  has  been  of  considerable  use  to  you  in  con- 
nection with  the  property  of  the  Bartlett  Mines?  A.  The  same 
as  any  employee.” 

Page  18:  “Q.  Who  was  it  that  found  for  Bartlett  Mines 
Limited  the  property  which  that  company  took  over?  A.  How 
do  you  mean? 

“ Q.  By  whom  was  it  discovered?  A.  Macintosh  and  McLaugh- 
lin were  the  discoverers. 

“Q.  Who  was  it  that  found  it  for  the  Bartlett  Mines  Limited? 
A.  Mr.  Bartlett  brought  the  proposition  to  me. 

“Q.  You  looked  into  it  and  you  were  satisfied  that  it  was 
a good  proposition?  A.  After  I got  their  reports  oil  it. 

“Q.  Then  you  organised  Bartlett  Mines  Limited  to  work 
the  proposition?  A.  Yes.” 

Page  19:  “Q.  Did  he  ask  you  for  salary?  A.  He  asked  me 
for  money;  he  never  asked  for  salary.” 

Page  20:  “Q.  Do  you  know  what  that  money  was  paid  to 
Mr.  J.  W.  Bartlett  for?  A.  His  living  expenses,  buying  cham- 
pagne, etc.,  I suppose. 

“Q.  What  right  had  he  to  receive  it,  why  was  it  paid  to  him, 
not  what  he  did  with  it,  in  payment  for  his  salary?  A.  For 
the  work  he  was  doing  around  there. 

“Q.  What  work  was  he  doing?  A.  He  was  trying  to  help  sell 
shares  of  the  Bartlett  Mines  Limited  and  shewing  samples  of  ore. 
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“Q.  Who  directed  him  where  he  was  to  shew  the  ore?  A.  I 
may  have  directed  him  where  to  go. 

“Q.  Did  you  send  him  to  Quebec?  A.  Yes. 

“Q.  To  Montreal?  A.  Yes. 

“Q.  To  Ottawa?  A.  Yes. 

“Q.  To  Detroit?  A.  Yes.” 

Page  21 : “ Q.  Did  you  send  him  to  those  cities  to  shew  samples 
of  Bartlett  Mines  Limited  ore?  A.  Yes. 

“Q.  Did  he  go  for  Bartlett  Mines  Limited?  A.  No. 

“Q.  Who  did  he  go  for?  A.  I asked  him  to  go  and  paid 
his  expenses  for  going.” 

Then  there  is  the  statement  made  by  Monroe  at  the  very 
inception  of  his  examination  and  in  answer  to  the  defendants’ 
counsel : — 

Page  2:  “Q.  Mr.  Monroe,  do  you  know  the  plaintiff,  Mr. 
J.  W.  Bartlett?  A.  Yes. 

“Q.  You  have  known  him  for  some  time?  A.  Yes. 

“Q.  What  had  he  to  do  with  the  Bartlett  Mines?  A.  Why, 
he  was  on  a salary  for  the  Bartlett  Mines. 

“Q.  He  was  working  for  you  before  the  Bartlett  Mines  was 
incorporated?  Yes. 

“Q.  And  then  you  had  the  Bartlett  Mines  incorporated? 
A.  Yes. 

“Q.  After  the  company  was  organised,  or  at  the  time  it  was 
organised,  was  anything  said  with  reference  to  a position  in  the 
mining  company  by  Mr.  Bartlett?  A.  Yes;  Mr.  Bartlett  spoke 
to  me  about  getting  a position  as  an  assayer. 

“Q.  He  spoke  to  you  about  getting  a position  as  an  assayer? 
Was  that  before  the  company  was  incorporated?  A.  During 
the  time  of  incorporation,  just  around  that  time,  any  way. 

“Q.  And  what  was  done,  did  you  make  an  arrangement  with 
him?  A.  I would  say  that  he  got  a position  as  assayer  in  the 
company. 

“Q.  Did  anything  result  from  that  conversation,  anything 
further?  A.  I think  that  the  minutes  of  the  first  meeting  shew 
an  arrangement  was  put  through  that  he  should  be  assayer. 

“Q.  There  was  an  arrangement  made  that  he  should  be 
mineralogist  of  the  company?  A.  Yes. 

“Q.  Have  you  seen  those  minutes  since?  A.  I have  not  seen 
them  since. 
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“Q.  At  that  time  what  was  he  to  do  as  mineralogist?  A. 
The  work  that  a mineralogist  should  do  for  the  company.” 

Under  these  circumstances,  I think  the  plaintiff  is  entitled 
to  recover.  It  is  clear,  I think,  that  he  was  appointed  to  a posi- 
tion in  the  company,  at  the  salary  named,  and  that  such  appoint- 
ment was  ratified  and  confirmed.  It  is  clear  to  me,  and  I find, 
that  his  employment  was  not  intended  to  cover  the  technical 
duties  of  a mineralogist,  but  that  he  was  to  do  any  work  that  he 
was  called  upon  to  do  for  the  company.  It  is,  I think,  clear 
that  the  officers  of  the  company  knew  that  he  was  constantly  in 
attendance  at  the  head  office  of  the  company,  and  that  he  was 
doing  work  in  connection  with  the  company.  The  resolution 
appointing  him  stood  unchallenged  and  unaltered  during  the  whole 
of  the  year  for  which  he  is  claiming.  Other  officials  appointed 
by  similar  resolutions  and  at  larger  salaries  were  being  paid  by 
the  company. 

The  plaintiff  will,  therefore,  have  judgment  for  the  sum  of 
$2,500,  without  interest,  and  with  costs  of  suit. 


The  defendants  appealed  from  the  judgment  of  Sutherland,  J. 


June  13.  The  appeal  was  heard  by  a Divisional  Court  com- 
posed of  Falconbridge,  C.J.K.B.,  Teetzel  and  Latchford, 
JJ. 

J.  W.  Bain,  K.C.,  and  M.  Lockhart  Gordon,  for  the  defen- 
dants, argued  that  the  plaintiff’s  appointment  was  not  sanc- 
tioned and  confirmed  by  a general  meeting  of  the  shareholders 
as  required  by  the  Ontario  Companies  Act,  7 Edw.  VII.  ch.  34, 
sec.  88  (O.)  In  support  of  this  contention  they  referred  to  Birney 
v.  Toronto  Milk  Co.  (1902),  5 O.L.R.  1,  at  p.  6;  Beaudry  v.  Read 
(1907),  10  O.W.R.  622;  Re  Queen  City  Plate  Glass  Co.,  Eastmure’s 
Case  (1910),  1 O.W.N.  863.  Besides,  the  plaintiff  never  did 
any  work  as  a mineralogist,  and  was  not  competent  to  do  such 
work. 

H.  Cdssels,  K.C.,  for  the  plaintiff,  contended  that  the  pro- 
visions of  sec.  88  of  the  Ontario  Companies  Act  had  been  com- 
plied with,  and  that  the  plaintiff  had  been  rightly  awarded  the 
$2,500  by  the  trial  Judge.  The  plaintiff  was  appointed  to  a 
position  in  the  company,  at  a salary  named,  and  his  appointment 
was  ratified  and  confirmed.  He  did  work  for  the  company,  and 


XXIV.] 


ONTARIO  LAW  REPORTS. 


431 


was  always  on  hand,  at  the  head  office,  willing  and  ready  to  do 
whatever  work  might  be  assigned  him.  No  one  questioned  the 
resolution  appointing  him,  during  the  whole  year  for  which  he 
made  his  claim.  Mackenzie  v.  Maple  Mountain  Mining  Co.,  20 
O.L.R.  615,  cited  by  the  trial  Judge,  embodies  the  principle  which 
should  govern  here. 
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August  23.  Teetzel,  J.: — An  appeal  from  the  judgment  of 
Mr.  Justice  Sutherland,  delivered  after  the  trial,  awarding  the 
plaintiff  $2,500,  with  interest,  under  an  alleged  contract  by  the 
defendants  to  employ  the  plaintiff  at  a salary  of  $2,500  a year 
and  expenses,  as  a mineralogist. 

The  objection  to  the  judgment  chiefly  relied  on,  and  the  only 
one  which  I think  it  necessary  to  discuss,  is,  that  the  provisions 
of  sec.  88  of  the  Ontario  Companies  Act,  7 Edw.  VII.  ch.  34, 
were  not  complied  with. 

Section  88  provides  that  “no  by-law  for  the  payment  of 
the  president  or  any  director  shall  be  valid  or  acted  upon  until 
the  same  has  been  confirmed  at  a general  meeting.”  The  plain- 
tiff was  a director  of  the  defendant  company  during  the  year 
in  respect  of  which  he  claims  his  salary  as  mineralogist. 

It  is  common  ground  that  in  1908  and  early  in  1909  the  plain- 
tiff was  in  the  employment  of  one  G.  H.  Monroe,  a promoter, 
and  that  during  such  employment  there  were  acquired  in  the 
plaintiff’s  name  for  Monroe  several  mining  claims  in  the  Gow- 
ganda  district,  and  that  by  the  letters  patent,  dated  the  6th 
January,  1909,  the  defendant  company  was  incorporated,  and, 
though  not  so  expressed  on  the  face  of  the  charter,  a purpose  of 
the  incorporation  was  to  acquire  the  said  mining  claims. 

The  incorporators  of  the  company  were  five  other  employees 
of  Monroe,  or  persons  under  his  control,  who  nominally  sub- 
scribed for  one  share  each,  of  the  par  value  of  $1;  and  by  the 
charter  they  were  constituted  the  provisional  directors  of  the 
company. 

A meeting  of  the  incorporators  was  held  on  the  7th  January, 
1909,  at  4.30  p.m.,  the  five  being  present,  when  they  elected 
themselves  the  first  or  interim  directors  of  the  company,  after 
which  they  adjourned  till  after  the  meeting  of  the  newly  elected 
board  of  directors  had  been  held. 
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These  directors  held  their  first  meeting  on  the  same  day, 
at  4.45  p.m.,  the  five  being  present,  when  they  proceeded  to 
adopt  a set  of  by-laws. 

By-law  20  reads:  “The  board  shall  from  time  to  time 
fix  the  salary  or  wages  to  be  paid  any  officer  of  the  company, 
including  the  president.” 

By-law  32  reads:  “The  officers  of  the  company  shall  be  a 
president,  vice-president,  secretary-treasurer,  and  assistant-secre- 
tary.” 

By-law  34  reads:  “The  president  shall  be  paid  a salary  of 
$5,000  a year  and  travelling  expenses.” 

At  this  meeting,  after  adopting  the  by-laws,  the  directors, 
from  among  themselves,  elected  a president,  vice-president,  secre- 
tary-treasurer, and  assistant-secretary,  and  then  proceeded  to 
accept  an  offer  which  the  plaintiff  had  submitted  to  them  for  the 
sale  to  the  company  of  the  mining  locations  which  stood  in  his 
name,  for  the  consideration  of  3,300,000  fully  paid-up  shares  in 
the  company — the  total  authorised  share  capital  of  the  com- 
pany being  4,000,000  shares  of  $1  each. 

A further  term  of  the  offer  was  that  the  plaintiff  or  his  nominee 
was  to  be  appointed  selling  agent  for  the  treasury  stock,  700,000 
shares,  with  a right  to  acquire  by  purchase  500,000  shares 
thereof  at  prices  therein  fixed. 

At  the  same  meeting,  these  directors,  besides  fixing  the 
salaries  of  the  secretary-treasurer  and  assistant-secretary  at  $4,000 
and  $700,  respectively,  and  travelling  expenses,  and  appointing 
one  Pemberton  the  general  manager  of  the  company’s  mines 
at  $5,000  per  year,  passed  the  following  resolution:  “Resolved 
that  Mr.  J.  Watson  Bartlett  be  appointed  mineralogist  at  the 
head  office  of  the  company,  at  a salary  of  $2,500  per  year  and 
travelling  expenses.” 

It  is  upon  this  resolution  that  the  plaintiff  bases  his  claim. 

Immediately  after  the  board  meeting,  the  same  five  gentle- 
men convened  themselves  into  an  adjourned  meeting  of  share- 
holders. Inter  alia,  the  minutes  of  this  meeting  contain  the 
following  entry:  “The  minutes  of  the  said  directors’  meeting, 
and  in  particular  the  by-laws  of  the  company  numbered  1 to 
44,  as  passed  at  the  meeting  of  directors,  were  laid  before  the 
meeting,  and  the  same  were  approved,  confirmed,  and  adopted, 
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and  the  seal  of  the  company  was  directed  to  be  affixed  to  the 
said  by-laws,  attested  by  the  hands  of  the  president  and  secretary- 
treasurer. ’’ 

The  meeting  also  sanctioned  and  confirmed  the  resolution 
of  the  directors  accepting  the  plaintiff’s  offer  to  sell  the  mining 
location  to  the  company. 

Immediately  after  this  meeting  of  themselves  as  shareholders, 
these  gentlemen  held  an  adjourned  meeting  of  themselves  as 
directors,  at  which  meeting  a form  of  contract  between  the  plain- 
tiff and  the  company  for  thp  sale  of  the  locations  was  approved 
and  ordered  to  be  executed,  and  the  plaintiff  or  his  nominee  was 
appointed  selling  agent  for  the  treasury  stock,  pursuant  to  his 
offer. 

A letter  from  the  plaintiff  is  spread  upon  the  minutes  (p.  63), 
pointing  out  that  he  was  now  entitled  to  3,300,000  paid-up  shares, 
and  requesting  that  the  same  be  allotted  as  therein  set  forth. 
Amongst  the  proposed  allottees  were  the  five  incorporators,  then 
directors  of  the  company,  to  each  of  whom  one  share  was  directed 
to  be  allotted,  “on  his  subscription  as  an  incorporator  of  this 
company.” 

After  a resolution  adopting  the  allotment  as  directed  by  the 
plaintiff  had  been  passed,  each  of  these  five  gentlemen,  who 
during  the  previous  few  minutes  had  done  so  much  on  paper 
to  obligate  the  company  and  regulate  its  affairs,  one  by  one  tend- 
dered  his  resignation  as  a director,  and  each  resignation  was 
accepted,  and  a new  shareholder  elected  to  fill  the  vacancy;  and 
this  continued  until  an  entirely  new  board  was  constituted. 

After  five  new  directors  had  been  appointed,  a resolution  was 
passed  to  make  the  number  of  directors  seven,  whereupon  the 
plaintiff  and  another  shareholder  were  elected,  and  each  accepted 
the  position  of  director. 

The  new  board  also  appointed  an  advisory  committee,  with 
whom  the  directors,  if  they  so  desired,  might  consult. 

Immediately  following  this  board  meeting,  there  was  held 
what  is  styled  in  the  minutes  an  adjourned  meeting  of  share- 
holders, although  it  is  to  be  noted  that  when  the  last  meeting 
of  the  original  five  shareholders  was  adjourned,  it  was  not  ad- 
journed to  any  named  time  or  place.  All  the  shareholders,  how- 
ever, appear  to  have  been  present  or  represented  by  proxy. 
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The  president  reported  that  the  first  board  had  resigned, 
and  a new  board  consisting  of  seven  shareholders  had  been  ap- 
pointed to  fill  their  places;  and  that  an  advisory  committee 
had  been  appointed,  giving  the  names  in  each  case;  and  the 
shareholders  sanctioned  and  confirmed  the  action  of  the  directors 
in  these  matters,  and  then  adjourned. 

Immediately  after  this  shareholders’  meeting,  the  new  board 
held  an  adjourned  meeting,  at  which  six  of  the  seven  directors 
were  present. 

In  the  minutes  of  this  meeting  there  is  the  following  entry, 
much  relied  upon  by  the  plaintiff: — 

“The  minutes  of  the  meetings  of  the  directors  and  shareholders 
held  previous  to  this  meeting  were  laid  before  the  meeting  and 
were  gone  over,  considered,  and  approved.” 

After  appointing  bankers  of  the  company,  and  an  executive 
committee,  the  meeting  adjourned. 

These  minutes,  as  well  as  the  minutes  of  the  last  adjourned 
meeting  of  shareholders,  are  signed  by  all  the  directors  and  by 
all  the  shareholders,  except  Mr.  Macintosh,  who  was  a director 
and  a holder  of  175,000  shares. 

The  plaintiff  relies  upon  the  above  entry  in  the  minutes  of 
the  last  meeting  of  directors  and  the  signature  of  the  minutes 
as  above  recited,  as  a confirmation  by  the  shareholders  of  the 
resolution  of  the  first  or  interim  board,  providing  for  payment 
to  him  of  a salary  of  $2,500  per  year  as  mineralogist. 

The  only  witnesses  called  who  signed  the  above  minutes  were 
Mr.  Harcourt,  the  president,  Mr.  Ridler,  the  assistant-secretary, 
who  was  a member  of  the  first  board  and  assistant-secretary 
from  the  beginning,  and  the  plaintiff. 

The  effect  of  Mr.  Harcourt’s  evidence  is,  that  the  existence 
of  the  resolution  appointing  the  plaintiff  mineralogist  was  not 
made  known  to  him  when  he  signed  the  minutes,  and  that  he 
did  not  know  until  more  than  a year  afterwards  that  the  plain- 
tiff claimed  to  have  such  an  appointment. 

The  effect  of  Ridler’s  evidence  was  that  the  resolutions  and 
proceedings  of  the  board  of  which  he  was  a member  were  all 
prepared  beforehand  under  the  instructions  of  Mr.  Monroe,  and 
were  mechanically  adopted  by  the  board  without  any  discussion 
or  consideration  by  the  members;  and  he  goes  so  far  as  to  say 
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that,  during  the  meetings  noted  above,  though  he  was  present 
at  all  of  them,  he  never  heard  of  the  above  resolution. 

The  plaintiff  was  not  asked  whether  the  resolution  was  read 
at  the  board  meeting,  the  minutes  of  which  were  signed  as  above 
stated;  but  his  evidence  that  he  got  his  information  as  to  the 
contents  of  the  resolution  from  Monroe,  and  the  fact  that  when 
he  made  his  first  claim,  eighteen  months  afterwards,  it  was  for 
$2,000,  and  that  he  was  not  sure  then  whether  it  was  $2,000 
per  annum  or  $200  per  month  he  was  entitled  to  be  paid, 
and  that  he  was  surprised  when  he  found  the  resolution  provided 
for  $2,500  per  annum,  all  go  to  support  the  inference  that  the 
resolution  was  not  read  to  the  shareholders  who  signed  the 
minutes. 

The  learned  trial  Judge  does  not  find  as  a fact  that  the  reso- 
lution was  actually  read  or  considered  by  the  new  board,  or  the 
signing  shareholders,  but  seems  to  have  assumed  that  they  were 
concluded  by  their  signatures;  and  that,  in  the  result,  the  mind 
of  the  directors,  and  also  that  of  the  shareholders,  had  been  ex- 
pressed as  effectually  as  if  a by-law  had  been  passed  by  the  direc- 
tors and  confirmed  by  the  shareholders. 

The  learned  Judge  says:  “The  new  president  of  the  company 
was  called  as  a witness  at  the  trial,  and  said  that  he  was  not  aware 
of  the  resolution  appointing  the  plaintiff  as  mineralogist  at  the 
named  salary,  or  that  he  was  an  official  of  the  company,  except 
as  a director.  But  the  president  was  present  and  presided  at 
the  adjourned  meeting  of  directors,  in  respect  of  which  the  state- 
ment appears  in  the  minutes  that  ‘the  minutes  of  the  meetings 
of  the  directors  and  shareholders  held  previous  to  this  meeting 
were  laid  before  the  meeting  and  were  gone  over,  considered, 
and  approved.’  ” 

I think  the  evidence  above  referred  to  is  abundant  to  dis- 
place the  prima  facie  proof  afforded  by  the  signed  minutes,  and 
that  the  proper  finding  of  fact  should  be  that  the  resolution  ap- 
pointing the  plaintiff  mineralogist  was  not  laid  before  the  meeting 
of  the  new  directors  or  considered  or  approved  by  them  or  by 
the  shareholders  who  signed  the  minutes. 

It  is  to  be  noted  also  that  the  minute  is  somewhat  ambiguous, 
in  that  it  does  not  say  “all  the  meetings,”  etc.,  but  “the  meetings,” 
etc.,  “held  previous  to  this  meeting.” 
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As  against  the  probability  that  the  minutes  of  all  the  previous 
meetings  were  gone  over,  considered,  and  approved,  it  is  also 
to  be  noted  that,  according  to  the  minute  book,  this  meeting  was 
held  at  4.45  p.m.,  and  that  since  4.30  p.m.  there  had  been  held 
no  less  than  five  previous  meetings,  two  of  directors  and  three 
of  shareholders,  the  minutes  of  which  cover  thirty-six  pages  of 
typewritten  matter. 

If  the  above  is  the  proper  finding  of  fact,  it  follows  that  the 
plaintiff  must  fail  for  want  of  any  colour  of  confirmation  by 
shareholders,  as  required  by  sec.  88. 

But,  assuming  that  the  above  minute  is  to  be  accepted  as 
literally  true,  I am,  with  great  respect,  unable  to  agree  with 
the  learned  trial  Judge  in  holding  that  the  case  is  governed  by 
Mackenzie  v.  Maple  Mountain  Mining  Co.,  20  O.L.R.  615.  I 
think  that  case  is  not  applicable,  because  there  the  directors 
had  passed  a by-law  that  the  president,  vice-president,  and 
directors  should  receive  remuneration  for  their  services,  as  might 
by  resolution  of  the  board  of  directors  be  determined;  and  at 
a general  meeting  of  the  shareholders  this  by-law,  with  others, 
was  unanimously  confirmed,  and  at  an  adjournment  of  that 
general  meeting  the  shareholders  passed  a unanimous  resolution 
that  the  president  of  the  company,  the  plaintiff,  should  be  paid 
a salary  of  $100  monthly.  This  was  followed  by  a similar  reso- 
lution at  a subsequent  meeting  of  the  directors.  On  these  facts, 
Osier,  J.A.,  at  p.  618,  said:  “I  agree  with  Britton,  J.,  that  in 
substance  all  that  the  Act  requires  has  been  done.  The  mind 
of  the  directors  has  been  expressed;  so  also  has  that  of  the  share- 
holders, and  exactly  to  the  same  purpose  and  with  the  same 
result.”  In  short,  that  case  only  determines  that,  under  the 
circumstances  there  shewn,  the  statute  had  been  complied  with; 
whereas  in  this  case  neither  in  form  nor  in  substance  has  there 
been  any  attempt,  in  my  opinion,  to  comply  with  its  provisions. 
In  the  first  place,  there  was  no  by-law  whatever  by  the  directors 
authorising  any  payment  to  a director,  except  by-law  34  in  refer- 
ence to  the  president;  and,  when  the  resolution  appointing  the 
plaintiff  mineralogist  was  passed,  he  was  not  a director;  and 
after  he  became  a director  there  is  no  pretence  of  any  resolution 
or  by-law  of  the  directors  authorising  payment  to  him  of  his 
salary  as  mineralogist  during  the  time  he  was  also  a director. 
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The  purpose  or  object  of  sec.  88  is  that  those  who  govern 
the  company  shall  not  have  it  in  their  power  to  pay  themselves 
for  their  services  without  the  shareholders'  sanction. 

In  discussing  this  section,  in  Birney  v.  Toronto  Milk  Co., 
5 O.L.R.  1,  Street,  J.,  at  pp.  5 and  6,  says:  “There  is  in  the  first 
place  the  underlying  assumption  from  the  terms  of  this  section 
that  a by-law  of  the  directors  in  the  first  place  is  necessary  before 
payments  can  be  made  to  them  or  to  the  president;  and  this 
is  coupled  with  the  express  provision  that  such  a by-law,  when 
passed,  is  of  no  validity  until  it  has  been  confirmed  at  a general 
meeting  of  shareholders.  ...  In  my  opinion,  we  should 
hold  the  section  as  requiring  the  sanction  of  the  shareholders 
as  a condition  precedent  to  the  validity  of  every  payment  voted 
by  directors  to  any  one  or  more  of  themselves,  whether  under 
the  guise  of  fees  for  attendance  at  board  meetings  or  for  the 
performance  of  any  other  services  for  the  company.  ...  I think 
the  section  should  be  given  a broad  and  wholesome  interpreta- 
tion, and  that  it  should  be  held  wide  enough  to  prevent  a presi- 
dent and  board  of  directors  from  voting  to  themselves  or  to  any 
one  or  more  of  themselves  any  remuneration  whatever  for  any 
services  rendered  to  the  company,  without  the  authority  of  a 
general  meeting  of  shareholders." 

In  Beaudry  v.  Read,  10  O.W.R.  622,  Riddell,  J.,  at  p.  625, 
I think  correctly  lays  down  the  principles  which  govern  in  con- 
struing this  section,  where  he  says:  “I  think  that  this  means 
that  a by-law  for  the  remuneration  of  directors  shall  first  be  passed 
by  the  board  of  directors,  the  directors  thus  taking  the  responsi- 
bility of  definitely  asserting  their  claim  to  payment,  and  fixing 
the  amount  so  claimed — and  then  this  by-law  shall  be  laid  be- 
fore a general  meeting  and  passed  upon  by  the  body  of  share- 
holders. ...  I think  no  complaint  can  fairly  be  made  if 
it  be  decided  that  the  provisions  of  the  statute  must  be  lived 
up  to,  and  the  rigour  of  the  statute  applied." 

I would  also  adopt  the  view  expressed  by  Middleton,  J.,  in 
Re  Queen  City  Plate  Glass  Co.,  Eastmure’s  Case,  1 O.W.N.  863, 
where,  after  applying  the  principle  laid  down  in  Birney  v.  Toronto 
Milk  Co.,  he  says:  “Assuming  that  the  director  in  question 
can  establish  that  every  shareholder  of  the  company  was  at  the 
time  content  to  pay  the  salary  in  question,  that  is  not  what  is 
required  by  the  statute." 
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In  the  light  of  the  above  judicial  opinions,  and  in  the  absence 
of  any  statutory  provision  that  the  individual  consent  of  the 
shareholders  is  equivalent  to  the  confirmation  of  a by-law  at 
a general  meeting,  I think  it  cannot  be  held  that  the  signature 
of  all  but  one  of  the  shareholders  to  the  minutes  in  this  case — 
assuming  that  they  knew  at  the  time  that  they  were  confirming 
the  resolution  in  question — is  a compliance  with  either  the  letter 
or  spirit  of  sec.  88. 

The  only  section  of  the  Act  in  which  any  such  provision  is 
made  is  sec.  138,  which  provides  that,  where  any  by-law  by  the 
Act  is  required  to  be  sanctioned  by  a two-thirds  vote  of  the  share- 
holders at  a general  meeting  specially  called  for  considering  the 
same,  it  may  in  lieu  thereof  be  validly  sanctioned  by  the  con- 
sent in  writing  of  all  the  shareholders. 

The  plaintiff  retained  the  office  of  director  until  January, 
1910,  though  he  only  attended  one  meeting  after  those  in  January, 
1909;  and  he  did  not  at  any  time  perform  or  offer  to  perform 
any  work  for  the  company  as  mineralogist.  So  that  the  case 
does  not  even  possess  the  merit  of  a plaintiff  having  performed 
work  and  services  entitling  him  to  a moral  if  not  to  a legal  claim 
against  the  corporation. 

In  my  opinion,  therefore,  the  appeal  should  be  allowed  and 
the  action  dismissed  with  costs. 


Latchford,  J.: — I agree. 

Falconbridge,  C.J. : — I agree  in  the  result. 
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[DIVISIONAL  COURT.] 

Belanger  v.  Belanger. 

Executors  and  Administrators — Grant  of  Letters  of  Administration  to  In- 
fant— Powers  of  Surrogate  Court — Validity  of  Grant  until  Revoked — 
Validity  of  Acts  of  Administratrix — Powers  of  High  Court — 
Revocation  of  Grant — Sale  of  Land  by  Administratrix  without  Consent 
of  Official  Guardian — Interest  of  Infants — Action  to  Set  aside  Sale- 
Order  Approving  of  Sale — Devolution  of  Estates  Act,  sec.  19 — Appeal — 
Jurisdiction. 

The  father  of  the  infant  plaintiffs,  being  the  owner  of  land,  died  intestate. 
His  widow,  the  mother  of  the  infants,  though  herself  an  infant  at  the 
time,  obtained  from  a Surrogate  Court  a grant  of  letters  of  administra- 
tion of  the  estate  of  the  deceased,  and  made  a sale  and  conveyance  of 
the  lands  to  the  defendant,  her  father-in-law,  which  was  attacked  by  the 
infants  by  this  action,  brought  in  the  High  Court: — 

Held,  that  the  letters  of  administration  could  not  be  treated  as  a nullity: 
the  grant  was  an  adjudication  of  the  Court  having  jurisdiction  in  the 
premises,  and  was  binding  on  the  High  Court;  and,  even  if  the  letters 
should  now  be  revoked,  the  validity  of  acts  done  during  their  currency 
would  not  be  affected. 

Held,  also,  that  the  High  Court  had  no  power  to  revoke  the  letters  granted 
by  the  Surrogate  Court. 

Mutrie  v.  Alexander  (1911),  23  O.L.R.  396,  approved. 

Held,  also,  that  the  objection  that  the  sale  was  made  without  the  consent 
of  the  Official  Guardian  was  removed  by  the  order  of  a Judge,  made  at  the 
trial  of  this  action,  approving  of  the  sale  and  confirming  it:  Devolution 
of  Estates  Act,  R.S.O.  1897,  ch.  127,  sec.  8;  10  Edw.  VII.  ch.  56,  sec.  19; 
and  that  order,  if  open  to  review,  should  not  be  interfered  with. 

But,  per  Middleton,  J.,  that  the  order  had  been  improperly  embodied  in  the 
judgment  of  the  trial  Judge;  it  was  really  an  order  made  by  him  in 
the  exercise  of  a special  statutory  jurisdiction,  and  there  was  no  appeal 
from  it. 

Judgment  of  Britton,  J.,  affirmed. 

Action  brought  on  behalf  of  infants,  by  a next  friend,  to  set 
aside  a conveyance  of  land,  in  the  circumstances  mentioned  in  the 
judgment. 

November  14,  1910.  The  action  was  tried  before  Britton,  J., 
without  a jury,  at  L’Orignal. 

C.  G.  O’ Brian,  K.C.,  and  W.  S.  Hall,  for  the  plaintiffs. 

N.  A.  Belcourt,  K.C.,  for  the  defendants. 

January  9,  1911.  Britton,  J.: — Arthur  Belanger  the  elder, 
grandfather  of  the  plaintiffs,  on  the  15th  April,  1901,  concluded 
an  agreement  with  one  Pierre  Gervois  for  the  purchase  of  the  land 
in  question  in  this  action,  viz.,  parts  of  lot  lettered  B.  and  of 
lots  1 and  2 in  the  1st  concession  of  the  township  of  Plantaganet, 
for  the  price  or  sum  of  $1,046.50.  Of  this  sum  Arthur  Belanger 
paid  $100  to  Gervois,  $146.50  to  the  mortgagee,  and  assumed  the 
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balance,  then  amounting  to  $800,  carrying  interest  at  four  per 
cent,  per  annum,  on  the  subsisting  mortgage. 

Arthur  Belanger  junior,  son  of  Arthur  Belanger  senior,  was 
then  an  infant  under  the  age  of  twenty-one,  but  Arthur  Belanger 
senior  requested  Gervois  to  make  the  conveyance  to  Arthur 
Belanger  junior — Arthur  Belanger  senior  said  that  he  intended 
that  the  land  should  untimately  go  to  his  son  and  his  son’s 
children. 

Arthur  junior  was  married  to  Marie  Laure  Hay,  on  the  10th 
February,  1902,  of  which  marriage  the  plaintiffs  are  the  issue; 
and  on  the  14th  July,  1905,  he  died  intestate. 

On  the  17th  July,  there  was  what  is  called  a family  council, 
before  a notary  at  Papineauville,  in  the  Province  of  Quebec,  at 
which  were  present,  Arthur  Belanger  senior,  the  widow  of  Arthur 
Belanger  junior,  her  father,  and  others,  and  then  an  agreement 
was  arrived  at,  by  which  the  mother  of  the  infants  should  be 
tutrix,  and  her  father,  George  Simon  Hay,  should  be  tutor,  of  the 
said  infant  children. 

Arthur  Belanger  junior  worked  for  his  father  both  before  and 
after  his  marriage.  They  resided  at  Papineauville,  in  the  Province 
of  Quebec,  just  across  the  river  Ottawa  from  the  land  in  question. 
Upon  the  land  there  is  a spring  of  saline  water,  said  to  be  valuable, 
as  being  like  the  mineral  water  from  the  Caledonian  Springs. 

The  father  was  in  possession  of  the  land,  obtained  water  from 
the  spring;  father  and  son  bottled  it,  and  the  father  sold  it.  The 
father  paid  the  son  wages  both  before  and  after  the  son’s  marriage. 

On  the  31st  January,  4902,  there  was  a marriage  contract 
between  Arthur  junior  and  his  intended  wife — Arthur  senior  was 
present  at  the  signing  of  that  contract,  and  it  was  then  stated  that 
the  son  owned  the  land  in  question. 

In  April,  1901,  when  Arthur  junior  was  only  nineteen  years  of 
age,  his  father  took  out  a benefit  certificate  in  L’Union  Saint 
Joseph,  for  $1,500,  payable  $5  a week  after  the  death  of  Arthur 
junior.  I am  of  opinion  that  Arthur  Belanger  senior  paid  the 
premiums  or  dues  upon  this  benefit  certificate,  and  that  Arthur 
B61anger  junior  did  not  pay  any  of  these  dues. 

On  the  11th  October,  1905,  the  widow  of  Arthur  junior  obtained 
letters  of  administration  to  her  husband’s  estate.  She  then 
agreed  with  her  father-in-law  to  accept  the  benefit  certificate,  in 
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his  possession,  upon  the  life  of  her  husband,  and  to  convey,  in 

1911 

lieu  thereof,  the  land  above  mentioned.  

The  $1,500  mentioned  in  the  benefit  certificate,  payable  in  Belanger 

0. 

weekly  instalments,  was  commuted,  and  the  mother  of  the  infants  Belanger. 
got  the  money,  which,  she  says,  she  expended  in  the  maintenance  of 
herself  and  children. 

On  the  12th  October,  1905,  the  widow  of  Arthur  Belanger 
junior,  as  administratrix,  conveyed  the  land  to  her  father-in-law, 
her  co-defendant.  The  widow  has  since  married,  and  resides  with 
her  husband  at  the  city  of  Montreal.  Her  husband  seems  to  be 
in  a good  position  and  able  to  maintain  his  wife  and  the  infant 
plaintiffs. 

This  action  is  now  brought  to  set  aside  the  conveyance  to  the 
defendant  Arthur  Belanger  senior,  on  the  grounds:  (1)  that,  as 

the  widow,  at  the  time  of  the  grant  of  the  letters  of  administration 
to  her,  was  an  infant,  the  grant  is  void;  and  (2)  that  the  sale  to  the 
defendant  Arthur  Belanger  senior  was  made  without  the  consent 
of  the  Official  Guardian,  and  so  was  invalid. 

As  to  the  first  objection,  the  grant  of  letters  was  regularly 
made  by  the  Surrogate  Court  of  the  United  Counties  of  Prescott 
and  Russell,  and  has  never  been  revoked.  No  application  has 
been  made  to  revoke  it.  That  Court  has  jurisdiction  to  revoke 
the  grant,  upon  a proper  application,  supported  by  proper  evi- 
dence: see  R.S.O.  1897,  ch.  59,  sec.  17.  That  section  provides 
that  nothing  in  it  shall  be  construed  as  depriving  the  High  Court  of 
jurisdiction.  Should  the  High  Court,  in  an  action  to  set  aside  a 
conveyance  made  by  the  administratrix,  revoke  the  grant,  on  its 
face  apparently  valid? 

Section  63  of  the  last-mentioned  Act  validates  payments  under 
administration  afterwards  revoked. 

Section  64  is  as  follows:  “All  persons  and  corporations  making 
or  permitting  to  be  made  any  payment  or  transfer  bond  fide  upon 
any  probate  or  letters  of  administration  granted  in  respect  of  the 
estate  of  any  deceased  person  under  the  authority  of  this  Act, 
shall  be  indemnified  and  protected  in  so  doing,  notwithstanding 
any  defect  or  circumstance  whatsoever  affecting  the  validity  of  the 
probate  or  letters  of  administration.” 

It  seems  to  me  that  the  defendant  is  morally  entitled  to  the 
land  in  question.  It  is,  of  course,  the  duty  of  the  Court  to  protect 
29 — XXIV.  O.L.B. 
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the  defendant  in  this  transaction,  if  it  can  legally  be  done.  Upon 
the  evidence,  I find  that  the  bargain  was  a fair  one,  not  in  any 
way  tainted  with  fraud,  and  that  the  land  in  question  is  not  of 
such  value  as  to  stamp  the  agreement  as  an  improvident  one  for 
the  infants. 

In  view  of  the  power  of  the  Surrogate  Court  of  the  United 
Counties  of  Prescott  and  Russell  to  revoke  the  grant  of  these 
letters  of  administration,  if  a case  for  such  revocation  is  made 
out,  and  in  view  of  the  plaintiffs  not  asking  for  such  revocation, 
but  only  asking  for  the  cancellation  of  the  conveyance  and  for 
possession,  I am  of  opinion  that  the  plaintiffs  ought  not  to  succeed. 

This  conclusion  is  reached  after  giving  full  consideration  to 
the  judgment  of  the  late  Master  in  Ordinary  in  Merchants 
Bank  v.  Monteith  (1884),  10  P.R.  334. 

I cannot  agree  that  the  grant  of  letters  of  administration  to 
the  infant  was  a nullity. 

.Section  21  of  R.S.O.  1897,  ch.  59,  is  as  follows:  “ Probate  or 
letters  of  administration  by  whatever  Court  granted  shall, 
unless  revoked,  have  effect  over  the  property  of  the  deceased  in 
all  parts  of  Ontario,  subject  to  limitation  under  section  61  of  this 
Act  or  otherwise.” 

This  grant  was  not  limited  to  the  personal  estate. 

In  Irwin  v.  Bank  of  Montreal  (1876),  38  U.C.R.  375,  at  p.  387, 
Adam  Wilson,  J.,  says:  “By  the  general  rules  of  law  the  adminis- 
tration is  valid  so  long  as  it  is  unrevoked,  although  it  is  based  on  a 
forgery;  . . . and  all  payments  under  it  are  deemed  to  be 

good  payments.”  Again  at  p.  388:  “The  grant  operating  in  rem, 
and  the  act  being  valid  as  a judicial  act,  until  revoked,  I think 
the  general  law  is,  that  the  grant,  although  obtained  by  fraud, 
retains  its  validity  until  it  is  revoked  by  some  judicial  act  declar- 
ing it  void.” 

In  Jennings  v.  Grand  Trunk  R.W.  Co.  (1887),  15  A.R.  477,  at 
p.  481,  Osier,  J.  A.,  says:  “The  case  of  Irwin  v.  Bank  of  Mon- 

treal, 38  U.C.R.  375,  and  the  authorities  there  referred  to,  shew 
that  the  grant  of  letters  of  administration  is  a proceeding  in  rem 
which  cannot  be  questioned  while  it  stands,  if  the  Court  had 
jurisdiction,  and  if  the  person  on  whose  supposed  death  the 
administration  was  issued  be  really  dead.” 

Book  v.  Book  (1887),  15  O.R.  119,  was  an  action  by  the  plain- 
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tiffs,  as  executors,  upon  the  covenant  in  a mortgage.  The  de- 
fendant attacked  the  probate,  and  to  the  plea  there  was  a demurrer. 
At  p.  121,  Rose,  J.,  says:  “I  think  the  demurrer  must  be  allowed. 
If  the  defendant  has  the  right  to  attack  the  probate  he  must 
do  so  in  an  independent  proceeding  with  the  proper  parties  before 
the  Court.  I do  not  say  whether  the  application  should  be  before 
the  Surrogate  Court  or  not.”  He  also  refers  with  approval  to 
Irwin  v.  Bank  of  Montreal. 

That  brings  me  to  the  question  of  whether  this  action  is  an 
independent  proceeding  for  the  revocation  of  the  grant,  within 
the  meaning  of  the  cases  cited.  In  my  opinion,  it  is  not.  When 
this  action  was  commenced,  the  grant  had  not  been  otherwise 
attacked.  The  jurisdiction  of  the  Surrogate  Court  of  the  United 
Counties  of  Prescott  and  Russell  is  not  questioned. 

The  first  objection,  in  my  opinion,  fails. 

The  objection  that  the  sale  to  the  defendant  was  made  without 
the  consent  of  the  Official  Guardian  may  be  removed  by  my 
order:  see  the  Devolution  of  Estates  Act,  R.S.O.  1897,  ch.  127, 
sec.  8,  and  10  Edw.  VII.  ch.  56,  sec.  19.*  I approve  of  the  sale, 
and,  so  far  as  in  my  power,  confirm  it. 

Agnes  McKay  is  made  a party  defendant,  by  reason  of  a 
mortgage  executed  by  the  defendant  Belanger  to  her  on  the 
2nd  April,  1907,  and  the  plaintiffs  ask  for  cancellation  of  this 
mortgage.  ' There  is  no  record  of  any  service  upon  or  defence  by 
her,  and  no  one  appeared  for  her  at  the  trial. 

There  was  put  in  at  the  trial,  as  exhibit  No.  10,  a conveyance 
of  this  land  (with  the  exception  of  the  mineral  springs)  by  the 
deceased  Arthur  Belanger  junior,  and  his  wife,  joining  to  bar 
dower,  to  Michel  Dennis  and  Ludger  Dennis,  dated  the  5th 
October,  1903.  It  does  not  appear  that  the  grantees  ever  took 
possession,  or  that  the  defendant  Belanger  ever  gave  up  possession 
of  the  land.  Neither  Dennis  is  a party  to  the  action.  Their 
right,  if  any,  would  not  be  affected  by  any  judgment  herein. 

I deem  it  proper  to  say  that,  had  my  conclusion  been  to  set 
aside  the  conveyance,  I would  not  have  granted  immediate 
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*19.  (1)  Where  an  infant  is  interested  in  real  property  which  but  for 

this  Act  would  not  devolve  on  the  personal  representative,  no  sale  or  con- 
veyance shall  be  valid  under  this  Act  without  the  written  approval  of  the 
Official  Guardian  appointed  under  the  Judicature  Act,  or,  in  the  absence  of 
such  consent  or  approval,  without  an  order  of  a Judge  of  the  High  Court. 
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possession  to  the  plaintiffs,  but  would  have  ordered  that,  in  case 
of  a sale  of  this  land  at  the  instance  of,  or  for  the  benefit  of,  the 
infant  plaintiffs,  the  defendant  Belanger  should  be  entitled  to  a 
lien  on  the  land  and  proceeds  of  sale  thereof  for  any  amount  he 
has  paid,  since  the  death  of  Arthur  Belanger  junior,  upon  the 
mortgage  of  the  said  land,  and  also  for  the  amount  received  by 
the  defendant  Mrs.  Hay,  expended,  as  she  says,  for  the  main- 
tenance of  herself  and  the  infants  by  virtue  of  the  certificate  of 
insurance  assigned  to  her  by  the  defendant  Belanger.  The 
defendant  Belanger  would  be  entitled  to  interest  on  these  amounts, 
and  he  would  be  obliged  to  account  for  rents  and  profits. 

The  plaintiffs  were  willing  to  consent  to  a lien  for  the  amount 
paid  on  the  mortgage  since  the  death  of  Arthur  Belanger  junior. 

If  called  upon  to  find  the  fact  as  to  the  age  of  the  administra- 
trix, upon  such  evidence  as  was  given,  it  would  be  that  she  was 
only  nineteen  years  and  seven  months  old  when  administration 
was  granted  to  her.  The  only  evidence  was  that  of  herself, 
corroborated  by  that  of  her  brother-in-law,  J.  B.  Mobilier.  Mrs. 
Hay  stated  that  she  was  married  to  the  deceased  on  the  10th 
February,  1902,  and  that  she  was  then  fifteen  years  and  eleven 
months  old.  Her  husband  died  on  the  14th  July,  1905.  The 
grant  of  administration  was  made  on  the  11th  October,  1905. 
The  trial  of  this  action  was  held  on  the  14th  November,  1910, 
about  five  years  and  one  month  after  the  grant,  so  that  her  age 
at  the  time  of  the  trial  was  twenty-four  years  and  eight  months. 
Mobilier,  her  brother-in-law,  who  had  known  her  for  many  years, 
gave  her  age  then  as  about  twenty-five.  No  certificate  of  the 
birth  or  baptism  of  Mrs.  Hay  was  put  in,  and  the  defendants’ 
counsel  objected  to  the  sufficiency  of  proof  of  age. 

In  dismissing  the  action  brought  by  the  infant  plantiffs,  it 
should  be  without  costs. 


The  plaintiffs  appealed  from  the  judgment  of  Britton,  J. 

March  17.  The  appeal  was  heard  by  a Divisional  Court 
composed  of  Boyd,  C.,  Latchford  and  Middleton,  JJ. 

C.  G.  O’ Brian,  K.C.,  for  the  plaintiffs.  As  the  widow,  at  the 
time  of  the  grant  of  the  letters  of  administration  to  her,  was  an 
infant,  the  grant  is  void:  Merchants  Bank  v.  Monteith,  10  P.R. 
334;  Cumming  v.  Landed  Banking  and  Loan  Co.  (1890),  20  O.R. 
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382,  at  p.  395;  Williams  on  Executors,  10th  ed.,  pp.  159,  359,  386. 
The  sale  to  the  defendant  was  invalid,  as  it  was  made  without  the 
consent  of  the  Official  Guardian:  Devolution  of  Estates  Act, 

R.S.O.  1897,  ch.  127,  sec.  8;  and  10  Edw.  VII.  ch.  56,  sec.  19  (0.) 
This  was  not  exactly  a sale,  but  was  a compromise,  and  the  Court 
has  no  jurisdiction  to  enforce  a compromise  of  the  rights  of  infants: 
In  re  Birchall  (1880),  16  Ch.  D.  41.  On  the  question  as  to 
whether,  in  case  the  Court  should  order  a sale  of  the  land  for  the 
benefit  of  the  infant  plaintiffs,  the  defendant  should  be  entitled 
to  any  lien,  see  Stikeman  v.  Dawson  (1847),  1 DeG.  & S.  90; 
Martin  v.  Gale  (1876),  4 Ch.  D.  428;  Pollock  on  Contracts, 
Blackstone  ed.,  p.  77. 

H.  S.  White,  for  the  defendants.  The  letters  of  administration 
granted  by  the  Surrogate  Court  cannot  be  treated  as  a nullity. 
The  High  Court  has  no  power  to  revoke  a grant,  by  a Surrogate 
Court,  of  letters  of  administration:  Mutrie  v.  Alexander  (1911), 
23  O.L.R.  396.  There  is  nothing  in  the  Surrogate  Courts  Act,  10 
Edw.  VII.  ch.  31,  prohibiting  the  granting  of  letters  of  administra- 
tion to  an  infant:  see  sec.  54.  As  to  the  objection  that  the  sale 
to  the  defendant  Belanger  was  made  without  the  consent  of  the 
Official  Guardian,  that  has  been  disposed  of  by  the  order  of  the 
trial  Judge  confirming  it,  from  which  order  there  is  no  appeal. 

O’ Brian,  in  reply.  Section  50  of  the  Surrogate  Courts  Act  of 
1910  prohibits  the  granting  of  letters  to  an  infant. 

June  19.  Middleton,  J.: — Two  question  were  argued  upon 
the  appeal:  (1)  the  effect  of  the  infancy  of  the  administratrix; 

(2)  whether  the  Court  should  now  set  aside  the  sale,  in  view  of 
the  order  made  by  Mr.  Justice  Britton. 

Upon  the  first  point,  I agree  with  the  trial  Judge  that  the  letters 
of  administration  granted  by  the  Surrogate  Court  cannot  be 
treated  as  a nullity.  It  is  the  adjudication  of  the  Court  having 
jurisdiction  in  the  premises,  and  is  binding  upon  the  High  Court. 
This  is  the  law,  quite  apart  from  the  statutory  provision  relied  on 
by  the  learned  trial  Judge:  Noell  v.  Wells  (1669),  1 Lev.  235: 
and,  even  if  the  letters  of  administration  should  now  be  revoked, 
this  would  not  affect  the  validity  of  all  acts  done  during  their 
currency:  Allen  v.  Dundas  (1789),  3 T.R.  125:  Boxall  v.  Boxall 
(1884),  27  Ch.  D.  220. 
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For  reasons  discussed  at  length  in  Mutrie  v.  Alexander , 23 
O.L.R.  396,  it  is  quite  clear  that,  apart  from  special  statutory 
provisions,  the  High  Court  has  no  power  to  interfere  with  the 
Surrogate  Court  in  the  exercise  of  its  particular  jurisdiction,  and 
no  statutory  provision  enables  this  Court  to  revoke  the  letters  of 
administration  granted  by  the  Surrogate  Court. 

The  circumstances  surrounding  the  sale  indicate  that  there 
was  no  fraud  or  overreaching;  and  this  action  is  an  attempt  to 
obtain  from  a bond  fide  purchaser  the  advantage  of  an  increase  in 
value,  quite  unforeseen  at  the  time  of  the  sale. 

If  the  plaintiffs  are  not  bound  by  the  sale,  then  they  are 
entitled  to  obtain  this  benefit,  the  Court  having  no  concern  with 
the  moral  aspect  of  the  case. 

The  consent  of  the  Official  Guardian  ought  to  have  been 
obtained  at  the  time  of  the  sale;  and  the  statute,  then  and  now, 
invalidates  a sale  in  the  absence  of  his  consent  “ without  an  order 
of  a Judge  of  the  High  Court.”  The  trial  Judge,  approving  of 
the  sale  on  the  evidence  before  him,  made  an  order  under  this 
statute  confirming  it,  and  thereupon  dismissed  the  action. 

This  order  has,  I think  improperly,  been  embodied  in  the 
formal  judgment,  but  it  is  really  an  order  made  by  the  learned 
Judge  in  the  exercise  of  a special  statutory  jurisdiction,  and  as 
to  which  there  is  no  appeal. 

Even  if  open  to  review  upon  the  evidence,  and  in  the  circum- 
stances disclosed,  I do  not  think  we  should  interfere. 

The  appeal  should  be  dismissed  with  costs. 


Latchford,  J. : — I agree. 

Boyd,  C.: — There  is  no  evidence  of  values  sufficient  to  shew 
that  any  improper  advantage  was  taken  of  the  infants;  and 
altogether  the  delay  and  the  circumstances  are  such  as  not  to 
warrant  the  disturbance  of  what  has  been  done,  even  though  it  be 
in  some  respects  irregular. 

I would  agree  with  the  judgment  on  other  points  of  my 
brother  Middleton. 


Appeal  dismissed  with  costs. 
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[IN  THE  COURT  OF  APPEAL.] 

Euclid  Avenue  Trusts  Co.  y.  Hohs. 

Husband  and  Wife — Mortgage  by  Wife  to  Secure  Advance  to  Husband — 
Absence  of  Independent  Advice — Undue  Influence — Onus — Evidence — 
Validity  of  Mortgage — Foreign  Banking  Corporation — Authority  to 
Hold  Land  in  Ontario — Statutes  of  Mortmain — License  to  Do  Business 
in  Ontario — Extra- Provincial  Corporations  Licensing  Act — Loan  Cor- 
porations Act — Possession — Redemption — Account. 


C.  A. 
1911 

Sept.  13. 


Held,  affirming  the  judgment  of  a Divisional  Court,  23  O.L.R.  377,  that 
all  the  defences  to  the  action  failed,  and  the  plaintiffs  were  entitled  to 
possession  of  the  mortgaged  lands,  subject  to  an  accounting  if  the  defen- 
dants desired  to  redeem. 


An  appeal  by  the  defendants  from  the  judgment  of  a Divi- 
sional Court,  23  O.L.R.  377. 

May  10.  The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow> 
Maclaren,  Meredith,  and  Magee,  JJ.A. 

R.  S.  Robertson,  for  the  defendants.  The  plaintiffs’  mort- 
gage was  undoubtedly  made  by  the  defendant  Agnes  E.  Hohs, 
a married  woman,  without  independent  advice,  and  there  is 
evidence  of  undue  influence.  If  her  statements  are  true — and 
the  trial  Judge  found  that  they  were — there  was  undue  influence 
by  the  defendant  Edgar  J.  Hohs,  her  husband.  She  was  told 
that  the  mortgage  was  a mere  formality;  that  the  husband’s 
security  for  the  sum  borrowed  by  him  was  sufficient,  but  that 
the  plaintiffs’  custom  was  to  get  security  on  land.  She  received 
no  value  for  the  mortgage;  the  shares  acquired  were  her  husband’s. 
She  at  first  refused  to  make  the  mortgage,  and  afterwards  con- 
sented. She  changed  her  mind  because  she  was  convinced  that 
her  own  property  was  not  in  jeopardy;  after  the  explanation, 
she  believed  the  obligation  to  be  purely  personal.  If  her  story 
is  true,  there  is  sufficient  to  void  the  transaction:  Carlisle  and 
Cumberland  Banking  Co.  v.  Bragg,  [1911]  1 K.B.  489; 
Chaplin  &,  Co.  v.  Brammall,  [1908]  1 K.B.  233;  Turn- 

bull  c ft  Co.  v.  Duval,  [1902]  A.C.  429.  If  something 

was  said  to  her  which  set  her  mind  at  rest,  and 

made  her  act  as  she  would  not  have  done  otherwise, 

that  is  undue  influence.  It  is  not  necessary  that  coercion  should 
be  shewn  to  establish  undue  influence.  Fraud  is  equally  potent: 
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Boyse  v.  Rossborough  (1857),  6 H.L.C.  2,  49.  If  she  gave  her 
testimony  in  such  a way  as  to  be  believed  by  the  trial  Judge, 
the  number  of  witnesses  against  her  should  have  no  weight. 
She  was  the  best  witness  as  to  what  influenced  her.  The  plain- 
tiffs are  not  empowered  by  their  charter  to  take  such  a mort- 
gage as  this;  the  making  conferred  no  rights  upon  them;  and 
the  mortgage  is  not  enforceable.  There  is  a first  mortgage  out- 
standing, and  the  legal  estate  is  in  the  first  mortgagee.  This 
action,  for  possession,  is  for  the  purpose  of  investing  the  plain- 
tiffs with  something  they  have  not  got.  Any  right  they  have 
to  possession  is  by  virtue  of  the  covenants  contained  in  the  mort- 
gage-deed. The  plaintiffs  come  to  the  Court,  not  to  defend  a 
title  vested  in  them,  but  to  ask  the  Court  to  enforce  a contract 
which  they  had  no  power  to  make.  The  mortgage,  again,  is 
not  enforceable  because  the  taking  of  it  was  contrary  to  the  Loan 
Corporations  Act,  R.S.O.  1897,  ch.  205,  sec.  117. 

M.  H.  Ludwig , K.C.,  for  the  plaintiffs.  Assuming  that  per- 
sons acting  on  behalf  of  the  plaintiffs  made  the  oral  representa- 
tion to  the  defendant  Agnes  E.  Hohs  that  the  mortgage  was 
to  be  a mere  formality  and  would  not  be  enforced,  evidence  of 
the  representation  is  not  admissible  to  vary  the  written  docu- 
ment, the  mortgage-deed:  Halsbury’s  Laws  of  England,  vol.  7, 
sec.  1049;  Henderson  v.  Arthur,  [1907]  1 K.B.  10;  Clarke  v. 
Union  Stock  Underwriting  Co.  of  Peterborough  (1906),  8 O.W.R. 
757,  758;  New  London  Credit  Syndicate  v.  Neale,  [1898]  2 Q.B. 
487,  489,  490;  Free  v.  Hawkins  (1817),  8 Taunt.  92.  Complete 
delivery  of  the  mortgage  was  made,  and  the  defendants  are 
estopped  from  setting  up  that  it  was  to  be  a mere  formality: 
Halsbury’s  Laws  of  England,  vol.  10,  sec.  693,  note  ( g ).  The 
evidence  does  not  establish  that  undue  influence  was  used  to 
induce  the  defendant  Agnes  E.  Hohs  to  give  the  mortgage,  nor 
that  the  transaction  was  immoderate  and  irrational,  nor  that  any 
advantage  was  taken  of  her  confidence,  so  as  to  bring  the  facts 
within  Bank  of  Montreal  v.  Stuart,  [1911]  A.C.  120.  According 
to  the  evidence,  the  plaintiffs  had  power  to  take  the  mortgage; 
the  foreign  law  was  proved  by  an  expert  witness.  If  the  plain- 
tiffs have  not  power  to  hold  land  in  a foreign  county,  the  con- 
veyance is  voidable  only,  and  only  the  Crown  can  forfeit:  McDiar- 
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mid  v.  Hughes  (1888),  16  O.R.  570;  Ayers  v.  South  Australian 
Banking  Co.  (1871),  L.R.  3 P.C.  548;  Thompson  on  Corpora- 
tions, ed.  of  1903,  vol.  5,  secs.  5781,  6021,  and  vol.  3,  sec.  2142. 
The  taking  of  the  mortgage  is  not  in  conflict  with  the  provisions 
of  the  Loan  Corporations  Act,  because  the  plaintiffs  did  not 
carry  on  business  in  Ontario. 

Robertson,  in  reply.  Evidence  of  the  statements  made  to 
induce  the  defendant  Agnes  E.  Hohs  to  execute  the  mortgage 
is.  admissible,  fraud  being  alleged.  If  the  Court  thinks  her  evi- 
dence does  not  conclude  the  case  in  her  favour,  there  should  be 
a new  trial. 


C.  A. 
1911 
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Trusts 

Co. 

v. 

Hohs. 


September  13.  Moss,  C.J.O.: — This  is  an  appeal  by  the  de- 
fendants from  a judgment  of  a Divisional  Court,  now  reported 
23  O.L.R.  377,  where  all  the  material  facts  appear. 

The  plaintiffs  in  the  action  are  the  Euclid  Avenue  Trusts 
Company,  to  which  the  mortgage  in  question  was  made,  and  the 
Cleveland  Trust  Company,  to  which  they  have  assigned  for  the 
benefit  of  creditors.  For  convenience,  the  expression,  “the 
plaintiffs/’  will  be  used  to  designate  the  company  to  which  the 
mortgage  was  given. 

As  the  record  shews,  the  case  is  one  in  which  from  the  begin- 
ning the  substantial  burden  of  proof  was  on  the  defence.  While 
there  was  a formal  denial  by  Mrs.  Hohs  of  the  execution  by  her 
of  the  mortgage  in  question,  in  her  examination  for  discovery 
she  had  admitted  her  signature  to  it,  as  well  as  to  the  promissory 
note  made  by  her  and  her  husband  as  part  of  the  same  transac- 
tion. 

The  plaintiffs’  case  being  thus  complete  for  the  purposes  of 
the  relief  sought,  it  was  incumbent  upon  the  defendants  to  dis- 
place it  by  establishing  some  one  or  other  of  the  defences  they 
had  set  up.  There  was  no  serious  pretence  of  a substantial 
answer  to  the  plaintiffs’  claim  to  possession  by  the  husband, 
Edgar  J.  Hohs.  He  had  signed  the  promissory  note  and  the 
mortgage,  and  had  received  from  the  mortgagees  the  sum  of 
$4,000,  which  they  had  advanced  as  a loan  to  him,  and  the  amount 
had  not  been  repaid.  His  wife,  defending  her  possession  of  the 
mortgaged  premises  and  disputing  the  plaintiffs’  claim,  set  up, 
in  the  first  instance,  that  if  she  executed  the  mortgage  she  did 


450 


ONTARIO  LAW  REPORTS. 


[VOL. 


0.  A. 
1911 

Euclid 

Avenue 

Trusts 

Co. 

v. 

Hohs. 


Moss,  C.J.O. 


so  without  fully  appreciating  its  nature  and  effect,  and  that  she 
was  induced  to  execute  it  through  fraud  on  the  part  of  the  plain- 
tiffs and  by  reason  of  misrepresentations  falsely  and  fraudu- 
lently made  by  the  plaintiffs.  Later,  by  amendment,  she  set 
up  the  additional  ground  that  if  she  executed  the  mortgage  she 
was  at  the  time  under  the  influence  and  control  of  her  husband, 
and  her  execution  was  procured  by  pressure  and  under  undue 
influence,  exercised  by  her  husband  and  the  plaintiffs,  for  the 
purpose  of  securing  her  husband’s  debt,  and  she  was  without 
independent  advice. 

With  the  exception  of  one  Hatch,  who,  the  defendant  Mrs. 
Hohs  stated,  had  joined  with  her  husband  in  making  statements 
to  her  with  a view  to  inducing  her  to  give  the  mortgage,  every 
person  connected  with  the  transaction  was  called,  and  testified 
as  a witness  at  the  trial.  If  he  had  been  called,  his  testimony 
would  have  either  corroborated  Mrs.  Hohs  or  it  would  not.  In 
either  view,  the  fact  that  he  was  not  called  by  her  militates 
against  her. 

The  learned  Chief  Justice  who  tried  the  case  did  not  deter- 
mine as  to  the  representations  and  promises  alleged  to  be  made 
by  or  on  behalf  of  the  plaintiffs  to  Mrs.  Hohs.  He  dealt  with  and 
decided  the  case  upon  the  ground  of  absence  of  independent  ad- 
vice, holding,  in  conformity  with  what  then  appeared  to  be  the 
principle  as  laid  down  by  the  Supreme  Court  of  Canada,  that, 
Mrs.  Hohs  having  become  surety  for  her  husband  without  having 
had  independent  advice,  the  transaction  was  to  be  assumed  to 
have  been  brought  about  by  her  husband’s  undue  influence. 
This  conclusion  leaves  open  all  the  other  questions  of  fact  upon 
which  reliance  was  placed  as  grounds  of  relief  against  the  mort- 
gage. 

It  must  now  be  accepted  as  settled  by  authority  that  in  a 
case  like  the  present  the  absence  of  independent  advice  is  not 
in  itself  a sufficient  reason  for  treating  a security  given  by  a wife 
for  the  benefit  of  her  husband  as  a void  transaction.  If  undue 
influence  on  the  part  of  the  husband  is  relied  upon,  the  burden 
of  proof  lies  upon  those  who  allege  it. 

This  rule  of  law,  distinctly  enunciated  in  Nedby  v.  Nedby 
(1852),  5 DeG.  & Sm.  377,  though  recognised  and  followed  in 
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subsequent  decisions — see  Northwood  v.  Keating  (1870),  17  Gr. 
347 — seems  later  to  have  become  somewhat  obscured  for  a time, 
until  again  made  clear  by  the  pronouncement  of  the  Judicial 
Committee  of  the  Privy  Council  in  Bank  of  Montreal  v.  Stuart , 
[1911]  A.C.  120,  137,  and  of  other  Judges  in  cases  of  a similar 
nature. 

It  follows  that  a mortgagee  from  the  wife  is  not  concerned  to 
inquire  whether  she  has  had  independent  advice,  and  if,  in  this 
case,  the  plaintiffs’  mortgage  is  to  be  held  void  as  against  Mrs. 
Hohs,  it  must  be  for  some  other  reason  than  the  want  of  inde- 
pendent advice. 

Upon  the  question  of  the  representations  and  promises  alleged 
by  Mrs.  Hohs  to  have  been  made  to  her  by  or  on  behalf  of  the 
plaintiffs,  upon  the  faith  of  which  she  says  she  executed  the  mort- 
gage, apart  from  the  inherent  improbability  of  the  plaintiffs, 
whose  business  it  was  to  invest  their  depositors’  money  upon 
securities  which  would  ensure  its  return,  agreeing  to  accept  a 
mortgage  as  a matter  of  form  and  as  an  instrument  not  to  be  en- 
forced, the  direct  testimony  preponderates  largely  against  Mrs. 
Hohs’s  story.  No  good  reason  appears  for  concluding  that  the 
plaintiffs  or  their  officers  were  so  anxious  to  make  an  advance 
by  way  of  loan  such  as  was  asked  for  by  E.  J.  Hohs  as  to  induce 
them  to  arrange  to  mislead,  not  only  his  wife,  but  the  finance 
committee,  whose  duty  it  presumably  was  to  examine  into  the 
sufficiency  of  the  security  offered. 

Bearing  in  mind  that  the  onus  of  establishing  the  alleged 
false  and  fraudulent  representations  and  promises  lay  upon  the 
defendant  Mrs.  Hohs,  that  the  terms  of  the  instrument  are  directly 
opposed  to  such  representations  or  promises,  and  that  there  is 
a positive  denial  by  all  the  persons  to  whom  such  representa- 
tions or  promises  are  attributed,  there  can  be  no  difficulty  in 
concluding  that  not  only  has  it  not  been  proved,  but  it  has  been 
abundantly  disproved,  that  any  such  representations  or  promises 
were  made  to  Mrs.  Hohs  by  or  on  behalf  of  the  plaintiffs 
in  order  to  induce  her  to  execute  the  mortgage. 

The  evidence  also  shews  that,  while  it  is,  no  doubt,  true  that 
she  was  persuaded  by  her  husband  to  execute  the  mortgage  and 
acted  upon  his  solicitations  in  doing  so,  she  was  not  subject  to 
such  domination  and  overpowering  influence  as  to  deprive  her 
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of  the  exercise  of  her  judgment,  and  it  is  apparent  that,  from 
whatever  source  she  derived  the  knowledge,  she  was  aware  of 
the  nature  and  effect  of  the  instrument  she  executed  in  Mr. 
Nason’s  office  in  Cleveland,  and  that,  when  she  signed  it,  she  did 
so  quite  comprehending  what  she  was  doing,  and  she  made  no 
sign  to  indicate  the  contrary. 

While  Mr.  Segsworth,  the  solicitor  in  whose  office  in  Toronto 
she  executed  the  mortgage  now  sued  upon,  was  being  examined 
for  the  defence,  she  was  recalled  and  carefully  questioned  by  the 
learned  Chief  Justice  as  to  her  knowledge  of  what  she  was  doing 
at  that  time,  and  she  made  it  quite  clear  that  she  understood 
that  she  was  mortgaging  her  property  for  $4,000  to  take  the 
place  of  the  one  she  had  executed  in  Cleveland  in  order  to  com- 
ply with  the  registry  laws  of  this  Province.  On  this  latter  occa- 
sion she  was  not  accompanied  by  her  husband,  and  she  was  to  all 
appearance  acting  of  her  own  free  will.  Besides,  it  is  not  to 
be  overlooked  that  this  is  a case  in  which  the  plaintiffs  were 
advancing  money  and  giving  value  for  the  mortgage. 

All  the  defences  above  indicated  fail. 

Two  other  defences  are  set  up,  viz.,  that  the  plaintiffs  were 
not  competent  to  hold  lands  in  Ontario,  and  that  they  were  not 
empowered  to  do  business  in  this  Province.  These  appear  to 
be  satisfactorily  answered  by  the  Divisional  Court,  and  it  seems 
unnecessary  to  add  to  what  has  been  said  further  than  to  say  that 
there  can  be  no  reasonable  doubt  that  the  legal  estate  in  the 
lands  vested  in  the  plaintiffs  by  virtue  of  the  mortgage,  and  the 
Crown,  the  only  authority  which  could  question  their  right  to 
hold  it,  has  not  only  not  asserted  that  right  but  has  expressly 
waived  it. 

The  defendant  E.  J.  Hohs  set  up  that  payments  had  been  made 
on  account  of  the  mortgage,  and  by  way  of  counterclaim  asked 
for  an  account,  but  apparently  this  part  of  the  case  was  not 
pressed,  and  nothing  seems  to  have  been  done  with  regard  to  it. 
The  defendants  do  not  in  terms  seek  a judgment  for  redemption, 
but,  if  they  desire  it,  they  appear  to  be  entitled  to  it,  in  which 
case  an  accounting  would  follow. 

But  the  taking  of  the  account  and  the  working  out  of  the 
judgment  for  redemption  should  not  delay  the  plaintiffs’  right 
to  immediate  possession  of  the  premises,  for  which  they  ask. 
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Subject  to  such  variation  in  the  judgment  as  may  be  neces- 
sary in  case  the  defendants  desire  to  be  allowed  to  redeem,  the 
appeal  should  be  dismissed  with  costs  to  be  paid  by  the  defen- 
dants. 

Garrow,  Maclaren,  and  Magee,  JJ.A.,  concurred. 

Meredith,  J.A.: — The  defendants  knew  thoroughly  the  nature 
and  effect  of  the  transaction,  and  of  the  documents;  they  were 
borrowing  money  to  purchase  a controlling  interest  in  the  com- 
pany, and  were  giving  their  promissory  note  for  the  amount 
borrowed,  and  were  securing  the  repayment  of  it  by  the  mort- 
gage in  question.  The  money  was  lent,  the  controlling  interest 
was  obtained,  the  husband  became  the  president,  and  the  wife 
a director,  of  the  company.  And  then,  after  a time,  it  failed; 
and  now  the  defendants  are  seeking  to  get  rid  of  their  obliga- 
tions because  their  venture  was  unsuccessful;  not  an  extremely 
uncommon  state  of  affairs. 

There  are  several  grounds  relied  upon  as  relieving  them  from 
their  solemn  obligations  so  undertaken;  the  first  of  which  is 
an  extraordinary  one:  it  is  alleged,  and  deposed  to  by  each  of 
the  defendants,  that  the  mortgage  was  executed  by  the  wife  upon 
the  verbal  assurance,  first  made  to  her  by  her  husband  and  after- 
wards by  the  solicitor  and  by  the  secretary  and  by  the  president 
of  the  loan  company,  that  the  mortgage  was  to  be  “ merely  a 
nominal  affair,”  “not  a real  mortgage,”  “not  a genuine  affair,” 
“a  mere  matter  of  form,”  that  the  company  would  not  look  to 
her  for  anything,  but  were  satisfied  with  the  security  her  hus- 
band had  given;  and  also  that  the  company  could  not  lawfully 
take  a second  mortgage,  or  take  a mortgage  on  property  in  Canada; 
and,  therefore,  could  not  take  action  upon  it  if  they  wished  to 
do  so.  Allegations  all  of  which  seem  to  me  to  bear  upon  their 
face  a sufficient  refutation.  What  possible  reason  could  the 
company  have  for  taking  a mortgage  which  was  not  to  be  of  as 
much  value  as  the  paper  it  was  written  upon?  Reputable  soli- 
citors and  officers  of  loan  companies  can  hardly  be  charged  with 
such  nonsense.  It  was  suggested,  in  the  evidence,  that  this  was 
all  done  to  satisfy  the  finance  committee  of  the  loan  company; 
in  other  words,  as  I understand  it,  to  hoodwink  that  body  into 
passing  the  loan;  a suggestion  which,  if  it  could,  by  any  possi- 
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bility,  be  true,  would  hardly  aid  the  defendants,  who  would  thus 
make  themselves  parties  to  a fraud  by  which  the  money  was 
obtained  from  the  company. 

These  allegations,  and  this  testimony,  are  met  by  unqualified 
denials  in  the  testimony  of  the  solicitor,  president,  and  secre- 
tary— evidence  which  sets  at  rest  any  question  there  could,  by 
any  possibility,  have  been  as  to  their  entire  want  of  foundation 
in  fact:  he  evidence  of  these  gentlemen  was  given  in  an  un- 
equivocal and  convincing  manner;  that  of  the  defendants  in  a 
contradictory  and  very  unsatisfactory  manner.  Upon  the  whole 
evidence,  it  is  impossible  for  me  to  give  any  credence  to  these 
allegations;  this  defence  entirely  fails. 

The  next  ground  of  defence  is,  that  in  fact  the  loan  company 
had  no  power  to  take  a mortgage  upon  land  in  Canada,  but  no 
witness  was  called  to  support  the  allegation;  whilst,  on  the  other 
side,  a competent  witness,  the  solicitor  for  the  loan  company, 
testified  that  there  was  such  power.  In  this  state  of  affairs  we 
are  asked  to  examine  the  statutes  of  the  State  in  which  the  trans- 
action took  place,  and,  upon  our  interpretation  of  them,  declare 
that  the  only  testimony  offered  upon  the  subject,  on  either  side, 
is  untrue ; that  I decline  to  do ; the  law  of  the  State  is  that  which 
the  decisions  of  the  State  have  declared  it  to  be;  the  question 
is  one  of  fact;  the  only  testimony  upon  the  subject,  before  the 
Court,  is,  unqualifiedly,  that,  according  to  such  decisions,  the 
company  had  power  to  take  the  mortgage  in  question;  that  testi- 
mony I would  accept,  even  if  the  inclination  of  my  mind,  un- 
aided by  any  decisions,  were  towards  a different  conclusion. 

The  third  ground  is,  that  the  mortgage  was  taken  in  contra- 
vention of  the  provincial  statute  relating  to  “ extra-provincial 
corporations;”  but  it  seems  to  me  that  the  mere  taking  of  this 
one  mortgage  in  a transaction  essentially,  and,  except  that  the 
land  is  in  the  province  wholly,  extra-provincial,  cannot  reasonably 
be  considered  in  any  way  an  infraction  of  any  of  the  provisions 
of  that  enactment. 

And  the  last  ground  of  defence  is,  that  the  mortgage  contra- 
venes the  statutes  of  mortmain;  but,  if  that  were  so,  how  can 
the  defendants  take  any  benefit  from  them?  The  right  would 
be  in  the  Crown,  and  the  Crown  has  released  its  right  to  the  plain- 
tiffs the  loan  company. 
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Much  was  made  at  the  trial  of  the  contention  that  the  mort- 
gage could  not  stand  against  the  wife,  because  she  had  not 
any  independent  advice  regarding  it  before  it  was  executed  by 
her;  but,  in  view  of  the  ultimate  decision  of  the  case  of  Stuart 
v.  Bank  of  Montreal  (1909),  41  S.C.R.  516,  Bank  of  Montreal  v. 
Stuart , [1911]  A.C.  120,  that  contention  is  not  now  pressed. 
Apart  from  the  legal  questions,  therefore,  the  defendants  can 
succeed  only  upon  the  grounds  of  fraud;  and  I am  by  no  means 
sure  that,  if  their  story  were  believed,  they  could  be  said  to  have 
established  a defence  of  that  character;  they  knew,  well  and 
fully,  the  nature  and  effect  of  the  documents,  there  was  no  fraud, 
or  misunderstanding  of  any  kind,  as  to  that;  their  defence  seems 
rather  to  be  one  of  a verbal  agreement,  by  certain  persons,  in 
direct  contradiction  of  the  writings.  Nor  can  I well  see  how 
the  woman  lacked  any  of  the  knowledge  or  assistance  an  inde- 
pendent adviser  would  have  given  her.  He  could  not  tell  her 
more  than  she  knew  as  to  the  nature  and  effect  of  the  writings; 
it  would  hardly  have  been  his  duty  to  advise  her  against  the 
investment.  Her  husband  had  been  long  and  intimately  ac- 
quainted with  the  company  and  its  affairs;  I can  hardly  think 
it  a solicitor’s  duty  to  advise  as  to  the  character  of  an  investment 
such  as  that  in  question:  if  it  were,  I am  afraid  investors  would 
have  very  often  very  incompetent  advisers;  it  is  not  their  trade: 
what  could  any  one  say  against  an  investment  such  as  that  in 
question,  about  which  the  husband,  if  any  one,  should  have  been 
very  thoroughly  informed;  an  investment  which  was  to  give 
husband  and  wife  together  control  of  the  whole  concern;  and  in 
which  money  which  had  come  from  his  father  was  to  go;  it  would 
have  been  an  extraordinary  thing  if  any  solicitor  should  under- 
take to  prohibit  the  transaction;  and  there  is  not  a tittle  of 
evidence  to  shew  that,  if  the  affairs  of  the  company  had,  at  the 
time,  been  examined  by  an  accountant,  any  more  information 
than  the  husband  had  would  have  been  obtained.  And,  the 
defendants’  story  of  the  circumstances  under  which  they  gave 
the  mortgage  having  no  foundation  in  fact,  no  solicitor  or  other 
adviser  could  have  aided  them  in  that  respect. 

This  appeal  is  plainly,  I would  have  thought,  a hopeless 
one,  and,  in  my  opinion,  ought  to  be  dismissed. 

Appeal  dismissed  with  costs,  subject  to  variation  as  stated  above. 
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[IN  THE  COURT  OF  APPEAL] . 
Stavert  y.  McMillan. 

Sept.  13. 

Banks  and  Banking — Illegal  Trafficking  by  Directors  in  Shares  of  Bank — 
Use  of  Bank’s  Money — Promissory  Notes  Made  by  Directors  and  Others 
to  Recoup  Bank — Consideration — Action  by  Indorsee  of  Bank  against 
Makers — Recovery  on  Notes — Indemnity . 

The  money  of  a chartered  bank  was  used  in  purchasing  shares  of  its  own 
stock.  The  shares  acquired  stood  in  the  names  of  various  nominees  of  the 
general  manager,  who  was  also  a director  and  vice-president,  of  the  bank, 
and  who  arranged  and  carried  out  the  transaction  for  the  purpose  of 
keeping  up  the  price  of  the  stock.  The  directors,  in  order  to  save  the 
bank,  divided  the  shares  which  had  been  thus  acquired  in  violation  of  the 
Bank  Act,  R.S.C.  1906,  ch.  29,  sec.  76,  among  themselves  and  their 
friends,  and  they  and  their  friends  gave  promissory  notes  to  the  bank  for 
the  shares.  These  notes  were  indorsed  by  the  bank  to  the  plaintiff,  who 
sued  the  makers  thereon:  — 

Held,  that  the  proper  inference  from  the  facts  was,  that  the  promissory 
notes  were  given  for  the  purpose  of  recouping  to  the  bank  the  money 
which  had  been  unlawfully  and  without  authority  employed  in  the  pur- 
chase of  the  shares,  and  that  such  money  and  such  recoupment,  and  not 
merely  the  price  of  the  shares,  which  was  a purely  collateral  matter, 
formed  the  true  consideration  as  between  the  bank  and  the  makers  of  the 
notes;  that  the  plaintiff  was  entitled  to  recover  upon  the  notes;  and  that 
the  defendants  were  not  entitled  to  be  indemnified  by  the  bank,  which  was 
brought  in  as  a third  party. 

Great  Eastern  R.W.  Co.  v.  Turner  (1872),  L.R.  8 Ch.  149,  specially  re- 
ferred to. 

Judgment  of  Boyd,  C.,  21  O.L.R.  245,  reversed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Boyd,  C., 
21  O.L.R.  245,  whereby  five  actions,  tried  together,  were  dis- 
missed without  costs,  and  the  claims  of  the  defendants  against 
the  Sovereign  Bank  of  Canada,  brought  in  as  a third  party, 
tried  at  the  same  time,  were  dismissed  without  costs.  These 
actions  arose  out  of  a series  of  dealings  by  which  the  money  of 
the  bank  was  used  in  purchasing  shares  of  its  own  stock  to  the 
extent  of  about  $400,000.  The  shares  so  acquired  stood  in  the 
names  of  various  nominees  of  the  bank,  who  undertook  no  per- 
sonal responsibility,  and  whose  names  were  in  some  cases  used 
without  their  knowledge.  Eventually  these  shares  were  divided 
up  into  equal  sevenths  among  the  directors.  For  the  portion 
of  the  shares  so  divided  among  the  directors  and  their  friends, 
promissory  notes  were  given  and  indorsed  to  the  bank,  and  these 
were  the  notes  sued  upon  by  the  plaintiff,  the  curator. 

April  24,  25,  and  26.  The  appeal  was  heard  by  Moss,  C.J.O., 
Garrow,  Maclaren,  and  Magee,  JJ.A. 
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J.  Bicknell,  K.C.,  and  F.  R.  MacKelcan,  for  the  plaintiff. 
The  appellant  is  the  holder  in  due  course  of  each  of  the  promissory 
notes  sued  on.  The  defence  of  illegality  of  consideration,  upon 
which  the  judgment  proceeds,  was  not  open  to  the  defendants. 
The  consideration  for  which  the  notes  were  given  was  not  illegal. 
The  learned  Chancellor,  we  submit,  wrongly  finds  that  the  con- 
sideration for  the  notes  was  the  transfer  of  the  shares.  We  sub- 
mit that  the  notes  were  given  to  recoup  the  bank  for  the  money 
which  had  been  wrongfully  employed  in  the  purchase  of  the  shares, 
and  this  recoupment,  and  not  merely  the  price  of  the  shares,  formed 
the  true  consideration.  The  transfer  of  the  shares  was  a mere 
incident  to  the  discharge  from  liability  of  the  parties  then  liable 
for  the  debts  discharged  by  the  defendants,  and  did  not  con- 
stitute an  illegal  trafficking  by  the  bank  in  its  own  shares:  In 
re  Royal  British  Bank,  Nicol’s  Case  (1858),  3 DeG.  & J.  387, 
at  pp.  443  and  444.  The  learned  Chancellor  refers  to  General 
Property  Investment  Co.  v.  Matheson’s  Trustees  (1888),  16  Rettie 
282,  approved  in  Bellerhy  v.  Rowland  & Harwood’ s S.S.  Co., 
[1902]  2 Ch.  14,  27,  and  to  Bank  of  Toronto  v.  Perkins  (1883), 
8 S.C.R.  603.  But  National  Bank  of  Australasia  v.  Cherry  (1870), 
L.R.  3 P.C.  299,  disposes  of  the  point  in  these  cases.  A similar 
question  was  discussed  in  the  Supreme  Court  in  Rolland  v.  La 
Caisse  d’Economie  N otre-Dame  de  Quebec  (1895),  24  S.C.R.  405. 
The  Chancellor’s  judgment  would  lead  to  the  conclusion  that 
an  unauthorised  act  could  reduce  the  bank’s  capital — that  the 
bank’s  shares  could  be  extinguished.  This  is  not  so.  The  pur- 
chasers cannot  protect  themselves  in  the  illegal  transaction  of 
borrowing  money  or  getting  shares  wrongfully  from  the  bank. 
The  transfers  were  valid,  and  vested  the  shares  in  the  purchasers; 
the  persons  who  gave  notes  are  responsible,  and  the  shares  were 
not  extinguished:  Cree  v.  Somervail  (1879),  4 App.  Cas.  648. 
All  the  cases  on  illegality  of  consideration  are  collected  in  Sm.  L.C., 
11th  ed.,  vol.  1,  p.  369  et  seq.,  and  in  Halsbury’s  Laws  of  England, 
vol.  7,  p.  407.  See  also  Re  Central  Bank,  J.  D.  Henderson’s 
Case  (1889),  17  O.R.  110.  The  findings  of  fact  as  to  the  appel- 
lant’s alleged  knowledge  are  unsupported  by  evidence. 

I.  F.  Hellmuth,  K.C.,  and  A.  W.  Anglin,  K.C.,  for  the 
Sovereign  Bank  of  Canada.  We  submit  that  the  plaintiff  should 
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succeed.  We  say  that  the  shares  dealt  in  here  must  be  some- 
where. They  cannot  be  in  the  original  holders,  and  so  they  must 
have  gone  to  these  brokers  or  directors,  and  from  them  into  the 
hands  of  the  men  where  we  find  them  now.  The  transferring 
of  the  shares  was  not  a corporate  act  of  the  bank.  The  directors 
made  a pact  among  themselves  that  it  was  to  be  a sham,  but 
the  bank  was  not  a party  to  it.  The  attempt  by  the  directors 
to  cure  the  first  wrongful  transaction  was  not  a “trafficking  in 
shares;”  and  the  learned  Chancellor  has  taken  a view  contrary 
to  the  intention  of  the  Act. 


W.  Nesbitt,  K.C.,  and  F.  Arnoldi,  K.C.,  for  the  defendants. 
The  judgment  appealed  from  is  right  and  should  be  affirmed. 
The  transaction  in  respect  of  which  the  notes  were  given  was  a 
sale  by  the  bank  and  a purchase  by  the  directors.  The  con- 
sideration given  for  the  notes  was,  therefore,  illegal,  and  the 
transaction  void.  The  evidence  is  clear  that  the  appellant  had 
notice  that  the  notes  had  been  given  for  stock  which  had  been 
purchased  with  the  bank’s  money  and  that  the  directors  dis- 
puted their  liability. 


Bicknell,  in  reply,  referred  to  Exchange  Bank  of  Canada  v. 
Fletcher  (1891),  19  S.C.R.  278;  Drewry  v.  Percival  (1909),  19 
O.L.R.  463. 

September  13.  The  judgment  of  the  Court  was  delivered  by 
Garrow,  J.A.: — Appeal  by  the  plaintiff  from  the  judgment  at 
the  trial  of  the  Chancellor,  who  dismissed  the  action. 

The  action  was  brought  against  the  defendants  to  recover 
the  amount  of  a promissory  note  for  $26,488,  made  by  the  defen- 
dant Donald  McMillan,  payable  to  the  defendant  J ames  McPhee, 
and  by  the  latter  indorsed  to  the  plaintiff. 

The  defendants  pleaded  that  the  note  was  made  and  in- 
dorsed without  consideration;  that  it  was  made  and  indorsed  to 
the  Sovereign  Bank  of  Canada,  and  that  the  bank  had  agreed 
that  the  defendants  should  not  be  sued  upon  it,  and  that  they 
should  be  indemnified  by  the  bank  in  respect  thereof;  that  the 
making  and  indorsing  was  illegal  and  void  as  having  been  a mere 
device  for  concealing  the  fact  that  the  bank  had  purchased  its 
own  stock,  and  for  enabling  the  bank  to  continue  in  the  owner- 
ship of  such  stock;  that  the  plaintiff  became  the  holder  by  trans- 
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fer  from  the  bank  with  full  notice;  and  that  he  in  fact  sues  as 
trustee  for  the  bank. 

The  bank  was  brought  in  under  third  party  procedure,  at 
the  instance  of  the  defendants,  and  indemnity  claimed  against  it. 

The  bank  was  organised  on  or  about  the  1st  May,  1902,  and 
from  the  beginning  down  to  the  1st  May,  1907,  Mr.  D.  M.  Stewart 
was  a director,  vice-president,  and  general  manager. 

The  bank  apparently  met  with  great  success  in  its  early 
years,  but  in  the  latter  part  of  1906  began  to  experience  diffi- 
culties. In  October  of  that  year  the  Ontario  Bank  suspended, 
and  its  failure  is  said  to  have  affected  the  price  of  bank  shares 
and  to  have  caused  the  withdrawal  of  deposits.  The  stock  con- 
tinuing to  decline  in  price,  an  arrangement  was  made,  early  in 
the  year  1907,  to  “ support  the  market,”  as  it  is  called,  by  using 
the  funds  of  the  bank  to  purchase  shares,  and  some  3,000  shares 
were  so  purchased.  The  originator  of  this  plan  was  undoubtedly 
Mr.  Stewart,  the  general  manager.  Whether  his  conduct  was 
authorised  in  advance  by  the  other  directors  or  any  of  them  is 
not  clear;  is,  in  fact,  one  of  the  matters  of  fact  in  dispute  upon 
the  evidence. 

One  thing,  however,  is  clear : there  was  no  resolution  of  the 
board  or  other  corporate  act  authorising  or  in  any  way  coun- 
tenancing the  use  of  the  bank’s  money  for  any  such  illegal  pur- 
pose, nor  from  beginning  to  end  of  the  various  subsequent  trans- 
actions does  there  appear  to  have  been  a corporate  act  shewing 
that  the  corporation  recognised  or  adopted  what  had  been  done. 

The  shares  when  purchased  were  transferred  to  and  stood 
in  the  names  of  brokers  and  others,  who  paid  for  them  by  cheques 
upon  the  bank,  which  were  paid  under  the  direction  of  Mr. 
Stewart,  and  the  amounts  permitted  to  stand  simply  as  over- 
drawn accounts  until  the  adjustment  which  resulted  in  the  giving 
of  the  notes  now  sued  on,  when  the  shares  were  transferred  to 
the  makers. 

A day  or  two  before  the  meeting  at  New  York  (the  28th 
March,  1907),  Mr.  Mitchell,  the  bank’s  solicitor,  seemed  to  be 
of  the  opinion  that  the  directors  were  all  personally  liable,  and 
in  that  belief  prepared  the  bond  which  was  executed  by  them 
all  but  Mr.  Allen  (then  in  Europe),  in  which  they,  each  as  to 
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one-seventh,  guaranteed  to  the  bank  repayment  of  the  moneys 
so  advanced.  This  bond,  owing  to  Mr.  Allen’s  absence,  was 

Stavert 

V. 

McMillan. 

never  completed,  and  is  useful  chiefly  as  indicating  the  view 
held  and  position  taken  by  the  six  directors  then  in  Toronto  at 

Garrow,  J.A, 

that  time.  Upon  Mr.  Allen’s  return,  he  seems  to  have  joined 
with  his  fellow-directors  in  the  adjustment,  along  somewhat 
similar  lines,  which  resulted  in  the  giving  of  the  promissory  notes 
now  in  question. 

The  learned  Chancellor  found  “that  no  defence  is  proved 
sufficient  to  outweigh  the  legal  consequences  arising  from  the 
the  signing  and  indorsing  of  negotiable  promissory  notes.  The 
notes,  then,  were  given  for  value  represented  by  the  transfer  of 
shares  apportioned  to  each,  and  in  the  whole  representing  in 
Value  the  $400,000  of  the  bank’s  money  illegally  expended.” 
But  he  also  held  that  the  consideration  for  the  notes  was  illegal, 
and  upon  this  ground  dismissed  the  action. 

The  learned  Chancellor’s  view  in  this  respect  seems  to  be 
well  epitomised  in  these  words:  “Considered  as  between  the 
bank  as  holder  and  the  defendants  (directors  and  others,  their 
friends),  the  case  appears  to  be  that  of  the  bank  adopting  the 
shares  bought  with  its  own  money  and  selling  them  to  strangers 
for  a price  sufficient  to  recoup  the  first  illegal  outlay.  The  situa- 
tion would  be  different  if  the  bank  had  repudiated  the  original 
transaction,  and  had  brought  suit  individually  against  the  direc- 
tors said  to  be  privy  to  or  implicated  in  the  illegality.” 

The  result  seems  to  be  to  determine  the  several  leading  matters 
of  fact  which  depended  upon  contradictory  evidence  in  favour 
of  the  plaintiff,  correctly  in  my  opinion. 

I am,  with  deference,  unable  to  follow  further  the  learned 
Chancellor’s  conclusions.  It  does  not,  under  all  the  circum- 
stances, seem  to  me  to  be  a proper  conclusion  or  one  which  can 
be  fairly  drawn  from  the  evidence  that  the  bank  ever  “adopted” 
the  shares.  The  bank  is,  as  was  said  by  Lord  Selborne  in  Great 
Eastern  R.W.  Co.  v.  Turner  (1872),  L.R.  8 Ch.  149,  152,  “a 
mere  abstraction  of  law.”  The  proprietors  are  the  shareholders, 
and  it  was  their  money  which  had  been  illegally  used  in  the  pur- 
chase of  the  shares.  The  directors,  as  was  also  said  in  that  case, 
are  “the  mere  trustees  or  agents  of  the  company — trustees  of 
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the  company’s  money  and  property — agents  in  the  transactions 
which  they  enter  into  on  behalf  of  the  company.” 

A gross  breach  of  trust  had  been  committed,  to  which  at 
least  one  of  the  directors  (Mr.  Stewart)  was  a party.  The  duty 
of  the  other  directors  to  the  shareholders  was,  under  the  circum- 
stances, perfectly  plain.  They  should  at  once,  unless  they,  too, 
were  to  become  implicated,  have  repudiated  Mr.  Stewart’s  illegal 
acts  and  have  insisted  upon  a restoration  to  the  bank  of  the  funds 
which  had  been  so  illegally  diverted.  This  could  have  been  easily 
done  by  insisting  upon  the  nominal  purchasers  and  holders  of 
the  shares  paying  up  their  overdrafts,  and  then  doing  as  they 
pleased  with  the  shares.  They  could  not,  under  the  circumstances, 
have  claimed  indemnity  from  the  bank,  although  they  might, 
perhaps,  have  been  able  to  do  so  from  Mr.  Stewart  personally. 
And  there  was  even  nothing  in  law  that  I can  see  to  prevent  the 
bank,  while  repudiating  the  purchases  and  demanding  repay- 
ment, from  also  asserting  a lien  upon  the  shares,  upon  the  principle 
applied  by  Lord  Selborne  in  Great  Eastern  R.W.  Co.  v.  Turner. 
The  transaction  there  was  also  illegal  just  as  it  is  here;  but, 
nevertheless,  the  Lord  Chancellor  saw  his  way  to  grant  effectual 
relief,  and  in  doing  so  used  this  language:  “It  would  be  mon- 
strous— it  would  be  extravagant  to  the  very  last  degree — to 
say,  that  because  the  money  of  cestuis  que  trust  has  been  laid 
out  in  an  unauthorised  manner,  therefore  they  are  not  to  have 
the  benefit  of  whatever  value  there  is  in  the  property  bought 
with  their  money.”  This  seems  reasonable,  and  in  no  way  in 
conflict  with  the  prohibition  contained  in  the  Bank  Act  (R.S.C. 
1906,  ch.  29,  sec.  76,  sub-sec.  2 (6) ),  against  the  bank  dealing  in 
its  own  shares. 

Instead,  however,  of  taking  this  position,  and  thus  protecting 
those  whom  it  was  their  duty  to  protect,  the  other  directors 
seem  to  have  made  common  cause  with  Mr.  Stewart,  thereby 
becoming  parties  to  the  breach  of  trust,  if  they  were  not  so  already. 
And  in  their  subsequent  conduct  they  clearly  were  not  repre- 
senting the  shareholders,  but  merely  themselves,  willing  possibly, 
but  afraid  openly,  to  put  the  burden  of  the  misconduct  upon  the 
shoulders  of  the  unprotected  shareholders,  if  they  had,  as  in 
my  opinion  they  had  not,  the  power  to  do  so. 

Under  these  circumstances,  the  proper  inference,  in  my  opinion, 
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is,  that  the  several  promissory  notes  now  in  question  were  given 
for  the  purpose  of  recouping  to  the  bank  the  money  which  had 
been  so  unlawfully  and  without  authority  employed  in  the  pur- 
MoMillan.  chase  of  the  shares,  and  that  such  money  and  such  recoupment, 
Gan-ow,  j.a.  and  not  merely  the  price  of  the  shares,  which  was  a purely  col- 
lateral matter,  formed  the  true  consideration  as  between  the 
bank  and  the  makers  of  the  notes. 

It  follows  that  the  appeal  should  be  allowed,  and  that  the 
plaintiff  should  have  judgment  for  the  amount  of  the  note  and 
interest,  and  that  the  claim  over  against  the  third  party  should 
be  dismissed,  the  whole  with  costs. 

[On  the  2nd  November,  1911,  an  order  was  made  by  Maclaren,  J.A., 
in  Chambers,  allowing  the  security  on  a proposed  appeal  to  the  Judicial 
Committee  of  the  Privy  Council.] 
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Sept.  13. 


Ford  v.  Canadian  Express  Co. 

Malicious  Prosecution — Reasonable  .and  Probable  Cause — Evidence — Re- 
spective Functions  of  Judge  and  Jury. 


Judgment  of  a Divisional  Court,  21  O.L.R.  585,  affirmed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  a Divisional 
Court,  21  O.L.R.  585,  reversing  the  judgment  of  Mulock,  C.J. 
Ex.D.,  in  favour  of  the  plaintiff,  upon  the  findings  of  a jury,  in 
an  action  for  malicious  prosecution,  and  dismissing  the  action. 


May  16.  The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaren,  Meredith,  and  Magee,  JJ.A. 

H.  H.  Dewart,  K.C.,  and  J.  S.  Lundy,  for  the  plaintiff.  The 
jury  were  asked  by  the  learned  trial  Judge  to  find  whether  the 
officers  of  the  defendants  took  care  to  ascertain  the  true  facts 
before  laying  the  information  for  forgery,  and  whether  all  the 
facts  of  the  case  were  fully  and  fairly  laid  before  the  Crown 
officer.  There  was  conflicting  evidence  on  both  these  points, 
amongst  others,  and  the  plaintiff  was  entitled  to  have  the  jury 
pass  upon  these  questions.  The  facts  as  to  what  took  place 
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previous  to  the  charge  of  forgery  being  laid  by  the  agent  of  the 
defendants  were  in  dispute,  and  the  trial  Judge  properly  left  it 
to  the  jury  to  say  whether  Mitchell,  at  the  time  he  laid  the  in- 
formation for  forgery,  honestly  believed  the  plaintiff  guilty 
of  forgery.  So,  likewise,  on  the  charge  of  theft.  The 
Divisional  Court  is  in  error  in  holding  that  the  facts  were 
not  in  dispute.  The  evidence  of  the  Crown  Attorney  contradicts 
the  evidence  of  Mitchell,  Allen,  and  Rogers.  There  is  also  a 
material  contradiction  between  the  evidence  of  Stanton  and 
that  of  Mitchell  and  Allen,  and  the  submission  of  questions  to 
the  jury  and  the  findings  by  the  jury  were  proper,  and  it  would 
not  have  been  proper  for  the  trial  Judge  to  have  made  a ruling  on 
the  want  of  reasonable  and  probable  cause  until  the  jury  made 
a finding  on  the  facts:  Stephen  on  Malicious  Prosecution,  pp. 
74,  75,  76.  Mitchell  did  not  exercise  reasonable  care  to  ascer- 
tain the  true  facts  of  the  case  before  he  laid  the  informations. 
Whatever  Mitchell’s  original  connection  with  the  matter  may 
have  been,  he  was  in  no  way  justified,  according  to  the  evidence, 
in  continuing  the  prosecution  for  theft  after  he  had  ascertained 
facts  which  shewed  plainly  that  there  was  no  reasonable  ground 
to  charge  Ford  with  forgery:  Fitzjohn  v.  Mackinder  (1861), 
9 C.B.N.S.  505,  at  p.  522;  Fancourt  v.  Heaven  (1909),  18  O.L.R. 
492.  The  defendants  were  responsible  for  the  whole  prosecution. 
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W.  N.  Ferguson,  K.C.,  for  the  defendants.  The  evidence 
shewed  that  Mitchell  acted  in  good  faith  and  without  malice, 
and  the  case  should  have  been  withdrawn  from  the  jury.  The 
judgment  appealed  from  is  right,  for  the  reasons  stated  in  it. 
The  trial  Judge,  in  effect,  left  the  question  of  reasonable  and 
probable  cause  to  the  jury.  There  were  sufficient  undisputed 
facts  proved  at  the  trial  to  shew  that  the  plaintiff  did  not  establish 
any  want  of  reasonable  and  probable  cause  on  the  part  of  the 
defendants  in  taking  the  proceedings  complained  of.  The  plain- 
tiff not  only  failed  to  establish  that  the  defendants  acted  from 
any  indirect  or  improper  motive,  but  the  defendants  established 
that  they  acted  bond  fide,  on  reasonable  suspicions  and  with 
sufficient  grounds  therefor.  The  Crown,  by  its  attorney,  assumed 
full  responsibility  for  the  charge  of  theft  laid  against  the  plaintiff  ; 
and  Mitchell,  in  swearing  to  the  information,  acted  only  under 
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the  direction  of  the  Crown  Attorney.  Neither  the  defendants 
nor  Mitchell  really  prosecuted  the  plaintiff. 

Dewart,  in  reply. 

September  13.  Garrow,  J.A.: — Appeal  by  the  plaintiff  from 
the  judgment  of  a Divisional  Court  reversing  the  judgment  at 
the  trial  before  Mulock,  C.J.,  and  a jury,  in  favour  of  the  plain- 
tiff, and  dismissing  the  action. 

The  action  was  brought  to  recover  damages  for  an  alleged 
malicious  prosecution  of  the  plaintiff  by  the  defendants  upon 
two  charges  of  forgery  and  theft. 

The  case  in  the  Divisional  Court  is  reported  in  21  O.L.R. 
585,  where  all  the  material  facts  sufficiently  appear. 

It  is  not  the  policy  of  the  law  to  punish  by  the  infliction  of 
damages  a person  who,  in  good  faith  and  upon  reasonable  grounds, 
sets  on  foot  a criminal  prosecution  which  afterwards  turns  out 
not  to  have  been  well  founded.  Accordingly,  the 

duty  of  determining  in  such  cases  the  question  of 
reasonable  and  probable  cause,  where  the  evidence  is 

not  conflicting,  falls  upon  the  Judge  alone,  and  not  upon 
the  jury.  If  the  evidence  is  conflicting,  the  opinion 
of  the  jury  as  to  the  facts  in  conflict  should  be  obtained  to  enable 
the  Judge  to  discharge  his  duty.  But  it  is  obvious  that,  to  justify 
a reference  to  the  jury,  the  facts  in  dispute  must  be  material  and 
the  conflict  real — in  other  words  there  must  be  evidence  upon 
which  a jury  can  reasonably  find  either  one  way  or  the  other, 
or  the  question  is  one  solely  for  the  Judge. 

And  my  difficulty  is,  notwithstanding  the  able  argument  upon 
the  facts  addressed  to  us  by  the  learned  counsel  for  the  plaintiff, 
to  see,  under  all  the  circumstances,  any  such  material  evidence 
or  any  such  material  conflict  in  this  case. 

The  burden  of  proof  was,  of  course,  upon  the  plaintiff.  He 
was  bound  to  give  some  evidence  both  of  the  absence  of  reason- 
able and  probable  cause  and  from  which  the  necessary  inference 
of  malice  could  be  reasonably  drawn.  After  he  had,  in  fact, 
closed  his  case,  he  was  allowed  to  reopen  it  and  to  call  Mr. 
Mitchell,  the  defendants’  officer,  who  laid  the  information.  Mr. 
Mitchell  was  very  fully  examined,  covering  the  whole  ground 
in  his  examination-in-chief  and  cross-examination.  He  gave  his 
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evidence,  as  the  record  shews,  fairly  and  frankly;  so  much  so  that 
Mulock,  C.J.,  declined  to  permit  him  to  be  treated  as  hostile. 
Without  his  evidence  the  plaintiff  had  certainly  proved  no  case 
upon  which  he  was  entitled  to  succeed.  And  upon  his  evidence 
I agree  with  Meredith,  C.J.,  that  there  arose  no  reasonable  ques- 
tion of  honest  belief  or  absence  of  good  faith  on  his  part  in  insti- 
tuting or  in  prosecuting  the  proceedings  against  the  plaintiff. 
I also  agree  with  Meredith,  C.J.,  that  the  circumstances,  all  fully 
set  out  in  his  judgment,  and  which,  therefore,  I do  not  repeat, 
were  such  as  to  justify  a reasonable  man  in  doing,  under  the 
circumstances,  as  Mr.  Mitchell  did. 

My  opinion,  therefore,  is,  that  the  plaintiff  failed  to  prove 
his  case,  and  that  the  defendants’  motion  for  a nonsuit  on  the 
undisputed  evidence  should  have  been  allowed,  and  the  action 
dismissed. 
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The  appeal  should  be  dismissed  with  costs. 


Meredith,  J.A.: — I can  have  no  manner  of  doubt  that  this 
action  should  have  been  dismissed,  at  the  trial,  for  want  of  proof 
of  want  of  reasonable  and  probable  cause  for  the  prosecution 
complained  of,  and  also  for  want  of  proof  of  malice;  indeed, 
the  case  is  so  strong  an  one  against  the  plaintiff  that  it  is  little 
to  be  wondered  at  that  some  of  the  jury  were  unable  to  say  that 
he  is  not  guilty  of  the  crimes  with  which  he  was  charged. 

The  only  ground  upon  which  the  action  was  sustained  by 
the  trial  Judge,  and  the  only  semblance  of  a ground  for  sus- 
taining it,  was  the  jury’s  finding — in  which  they  were  not  unani- 
mous— that,  when  Mitchell  laid  the  information,  with  the  con- 
currence of  the  other  officers  of  the  company  and  of  one  of  the 
chief  provincial  police  officers,  he  did  not  believe  that  the  plain- 
tiff was  guilty;  but  there  is  no  evidence  to  support  such  a finding; 
and  all  findings  must  be  based  upon  some  reasonable  evidence; 
and  it  is  for  the  Judge  to  consider  whether  there  is  any  such 
evidence.  No  such  question  should  have  been  submitted  to  the 
jury  in  this  case. 

Much  was  made,  in  the  argument  for  the  appellant,  here,  of 
the  fact  that  the  witness  Stanton  had  not  expressed  a considered 
opinion,  as  to  the  handwriting  of  the  forged  order,  before  the 
information  was  laid;  indeed,  the  appeal  was  argued  as  if  the 
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whole  question  of  guilt  or  innocence  depended  on  that  witness’s 
opinion;  that,  however,  is  obviously  erroneous;  the  plaintiff 
might  have  been  guilty  of  the  forgery  though  he  did  not  write 
the  forged  document;  and  an  opinion  of  an  “ expert”  as  to  hand- 
writing, as  well  as  other  things,  cannot  generally  be  looked  upon 
as  anything  like  conclusive;  general  experience,  on  the  contrary, 
is,  that,  if  one  is  found  to  be  of  one  opinion,  another  can  as  readily 
be  found  of  the  opposite  opinion;  a rule  which  even  this  case 
proves,  for  the  evidence  shews  that  this  witness,  from  being,  at 
first,  impressed  with  the  view  that  the  writing  was  the  plaintiff’s, 
afterwards  became  incensed  at  that  which  he  deemed  to  be  too 
strong  a statement,  in  a newspaper,  of  his  views,  and  finally  testi- 
fied that,  in  his  opinion,  it  was  not,  whilst  another  “ expert” 
testified  that  it  was. 


So,  too,  much  was  made  of  the  testimony  of  the  County  Crown 
Attorney,  as  to  what  was  told  to  him,  and  as  to  what  he  might  have 
done  if  what  the  witness  Stanton  said  had  been  more  fully  and 
accurately  told  to  him;  but  all  that  has  no  bearing  upon  the 
question  of  reasonable  and  probable  cause,  however  it  might  have 
borne  upon  the  question  of  malice;  and  quite  too  much  was 
made  of  it,  for  it  must  be  borne  in  mind  that  that  gentleman 
was  not,  and  had  not  any  of  the  power  or  duties  of,  the  magis- 
trate— whether  or  not  a magistrate  might  properly  refuse  to 
take  an  information  and  act  upon  it;  and  that  at  the  criminal 
trial  he  was  evidently  impressed  with,  and  acted  upon,  the  erro- 
neous notion  that  the  plaintiff  could  not  have  been  guilty  of 
the  forgery  if  the  writing  were  not  his  own;  and,  it  may  be  added, 
that  the  plaintiff  can  hardly  #expect  much  comfort  from  this 
officer’s  views  of  the  case — erroneous  or  otherwise — for  he  was 
so  satisfied  of  the  propriety  of  prosecuting  that,  immediately 
after  withdrawing  the  charge  of  forgery  on  the  mistaken  notion 
I have  mentioned,  he  seems  to  have  directed  the  laying  and 
prosecution  of  the  charge  of  theft;  which,  had  it  been  sustained, 
would  have  shewn  not  only  that  the  prosecution  for  forgery  was 
not  unreasonable,  but  rather  that  the  plaintiff  might  properly 
have  been  convicted  of  it. 

The  plaintiff  was  not  improperly  prosecuted  for  forgery  or 
for  theft;  there  was  reasonable  and  probable  cause  for  each 
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prosecution;  and  the  evidence  in  each  prosecution,  as  well  as 
in  this  action,  made  a strong  case  against  him. 

Reasonable  prosecutions  are  not  to  be  discouraged;  public 
interests,  and  every  one’s  duty  towards  such  interests,  require 
that  all  reasonable  efforts  be  made  to  detect  and  convict  the 
perpetrators  of  such  crimes  as  those  in  question;  if  no  protec- 
tion were  thrown  around  those  who  are  answerable  for  the  prose- 
cutions in  question,  encouragement  would  be  given  to  such 
wrongdoing,  and  all  sorts  of  lawlessness,  such  as  could  but  have 
a very  bad  effect  upon  the  preservation  of  law,  order,  and  good 
government  here. 

I would  dismiss  the  appeal. 
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Moss,  C.J.O.,  Maclaren  and  Magee,  JJ.A.,  concurred. 


Appeal  dismissed  with  costs. 


[IN  THE  COURT  OF  APPEAL.] 

Young  v.  Town  of  Gravenhurst.  0.  A. 

1911 

Negligence- — Electric  Current  Supplied  by  Municipality  for  Lighting  

Houses — Municipal  Light  and  Heat  Act — Municipal  Waterworks  Act — Sept.  13. 

Municipal  Act — Board  of  Commissioners — Statutory  Agents  of  Cor- 
poration— Supply  of  Electricity,  where  Obtained — Powers  of  Board — 

Effect  of  Exceeding — Defective  System — Dangerous  Defects — Infant  In- 
jured in  Mother’s  House — High  Tension  Current — Failure  to  Exercise 
Care — Contributory  Negligence,  Absence  of — Damages — Sums  Expended 
by  Mother  in  Consequence  of  Infant’s  Injury — Duty  of  Widowed  Mother 
— Criminal  Code,  sec.  242  ( 1 ) — Reduction  of  Damages  Awarded  to  In- 
fant— Appeal — Death  of  Infant  after  Argument — Date  of  Certificate 
of  Judgment. 

The  findings  of  fact  of  Riddell,  J.,  and  his  judgment  thereon,  22  O.L.R. 

291,  were  affirmed  on  appeal,  except  as  to  damages. 

Held,  (1)  that  the  defendants,  the  town  corporation,  and  not  the  Board  of 
Commissioners,  who  had  merely  the  conduct  of  the  municipal  system 
of  electric  lighting,  were  the  proper  defendants  in  an  action  for  negli- 
gence in  operating  the  system. 

(2)  That  the  defendants  could  not  maintain  the  objection  to  the  action, 
that  the  electric  current  was  delivered  from  works  illegally  operated  by 
the  Board  of  Commissioners  more  than  three  miles  from  the  town. 

(3)  That  the  conclusions  that  the  injuries  to  the  infant  plaintiff . were 
caused  by  the  presence  of  a high  voltage  current  in  his  mother’s  house, 
and  that  the  defendants  were  responsible  for  its  presence,  were  war- 
ranted by  the  evidence. 

Royal  Electric  Co.  v.  Heve  (1902),  32  S.C.R.  462,  specially  referred  to. 

(4)  That  the  adult  plaintiff,  the  widowed  mother  of  the  infant,  was  under 
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an  obligation,  as  parent,  head  of  the  family,  and  statutory  guardian, 
having  the  helpless  infant  in  her  care  and  custody,  to  provide  for  him 
whatever  was  reasonably  necessary  to  prevent  danger  to  his  life  or 
permanent  injury  to  his  health  (Criminal  Code,  sec.  242  (1)  ),  and  was 
entitled  to  recover  from  the  defendants  as  damages  the  sums  which  she 
expended  for  that  purpose  in  consequence  of  his  injury. 

Wilson  v.  Boulter  (1899),  26  A.R.  184,  distinguished. 

(5)  That  the  damages  allowed  to  the  infant  plaintiff  should  be  reduced 
from  $7,500  to  $4,000. 

(6)  That  the  death  of  the  infant  plaintiff  after  the  argument  of  the  ap- 
peal did  not  affect  the  cause  of  action,  nor  prevent  the  delivery  of  judg- 
ment upon  the  appeal;  but  that  the  certificate  of  judgment  should  be 
dated  as  of  the  day  on  which  the  argument  was  concluded. 

Gunn  V.  Harper  (1902),  3 O.L.E.  693,  followed. 


An  appeal  by  the  defendants  from  the  judgment  of  Riddell, 
J.,  22  O.L.R.  291. 

May  4,  22,  and  23.  The  appeal  was  heard  by  Moss,  C.J.O., 
Garrow,  Maclaren,  and  Magee,  JJ.A. 

7.  F.  Hellmuth,  K.C.,  and  N.  F.  Davidson , K.C.,  for  the  de- 
fendants. No  action  lies  against  the  appellants.  If  any  one 
is  liable,  it  can  only  be  the  Board  of  Commissioners.  The  learned 
trial  Judge  erred  in  holding  that  the  “Commissioners,”  who 
had  taken  over  the  undertaking,  were  the  “statutory  agents” 
of | the  defendants.  See  the  Municipal  Light  and  Heat  Act, 
R.S.O.  1897,  ch.  234,  sec.  14;  the  Municipal  Waterworks  Act, 
R.S.O.  1897,  ch.  235,  secs.  40  to  47,  inclusive;  and  6 Edw.  VII. 
ch.  40,  amending  the  Municipal  Waterworks  Act;  and  see  also 
MacDougall  Sons  & Co.  v.  Water  Commissioners  of  City  of  Wind- 
sor (1901),  31  S.C.R.  326,  at  p.  337.  The  defendants  cannot 
be  liable  for  the  Commissioners,  because  the  latter  got  the  power 
for  the  supply  of  electric  light  from  a point  more  than  three  miles 
outside  the  limits  of  the  municipality,  which  is  ultra  vires  of 
the  defendants.  See  Ruck  v.  Williams  (1858),  3 H.  & N.  308, 
and  Campbell  v.  Hornsby  (1873),  I.R.  7 C.L.  540,  at  p.  548.  The 
plaintiffs  have  not  satisfied  the  onus  cast  upon  them  of  proving 
that  the  damage  was  done  by  the  street  voltage  of  2,200  volts, 
and  not  by  the  house  lighting  voltage  of  110  volts;  nor  that 
the  higher  voltage,  if  it  got  into  the  house,  did  so  through  the 
negligence  of  the  defendants:  Guardian  Fire  and  Life  Assurance 
Co.  v.  Quebec  Railway  Light  and  Power  Co.  (1906),  37  S.C.R. 
676.  " This  case  shews  that  the  principles  laid  down  in  Abrath 
v.  North  Eastern  R.W.  Co.  (1883),  11  Q.B.D.  440,  cited  therein, 
apply  here.  The  evidence  did  not  support  the  finding  that  the 
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current  which  did  the  mischief  was  not  the  110  volt  current: 
Barnabas  v.  Bersham  Colliery  Co.  (1910),  103  L.T.R.  513;  Taylor’s 
Medical  Jurisprudence,  6th  ed.,  pp.  564,  565.  The  plaintiffs 
were  guilty  of  contributory  negligence,  without  which  the  acci- 
dent could  not  have  happened:  Beven  on  Negligence,  Canadian 
ed.,  pp.  160-170;  Burchell  v.  Hickisson  (1880),  50  L.J.N.S.C.L. 
101.  The  adult  plaintiff  is  not,  whatever  her  moral  right  may 
be,  entitled,  as  a matter  of  law,  to  any  damages.  See  Wilson 
v.  Boulter  (1899),  26  A.R.  184,  at  p.  190;  Banks  v.  Shedden  For- 
warding Co.  (1906),  11  O.L.R.  483,  per  Garrow,  J.A.,  at  pp.  486 
and  487;  Clark  v.  London  General  Omnibus  Co.,  [1906]  2 K.B. 
648;  Jackson  v.  Watson  & Sons,  [1909]  2 K.B.  193.  The  adult 
plaintiff  was  under  no  legal  duty  to  supply  her  son  with  the 
necessary  aid  after  the  injury.  At  common  law  there  was  no 
civil  liability  on  a mother  in  such  a case;  and  under  sec.  242 
of  the  Criminal  Code,  we  submit,  the  only  parent  placed  under 
a legal  duty  is  the  father.  The  damages  awarded  the  infant 
plaintiff  are  excessive. 

J.  Bicknell,  K.C.,  and  F.  R.  MacKelcan,  for  the  plaintiffs. 
The  law  does  not  support  the  contention  of  the  defendants  that 
they  are  not  liable,  but  that,  if  any  one  is  so,  it  is  the  Board 
of  Commissioners.  The  appellants  as  a corporation  consist  of 
the  inhabitants  of  the  town  of  Gravenhurst.  See  Consolidated 
Municipal  Act,  1903,  sec.  5.  And  this  corporation  is  a distinct 
body  from  the  council.  The  effect  of  the  provisions  of  the  statutes 
R.S.O.  1897,  chs.  234  and  235,  is  to  vest,  under  the  procedure 
therein  set  out,  the  powers  of  the  corporation — which  would 
ordinarily  be  exercised  by  the  council — in  another  body,  which 
is  a commission,  but  the  liability  of  the  corporation,  the  defen- 
dants, is  the  same,  whether  its  powers  are  exercised  by  the  council 
or  by  the  commission.  We  submit  that  upon  this  point  the 
judgment  of  the  learned  trial  Judge  was  right,  and  we  rely  upon 
the  authorities  stated  in  his  judgment.  As  to  the  power  being 
generated  seven  miles  away,  there  is  nothing  in  the  Act  imposing 
a restriction  as  to  where  the  power  shall  come  from.  The  adult 
plaintiff  contracted  for  a supply  of  harmless  electricity,  and  if 
the  defendants  supply  a dangerous  article  they  are  liable;  whence 
they  get  the  power  to  manufacture  it,  is  beside  the  question: 
Hull  Electric  Co.  v.  Ottawa  Electric  Co.,  [1902]  A.C.  237.  The 
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learned  trial  Judge  has  found  as  a fact  that  the  injuries  sustained 
by  the  infant  plaintiff  were  caused  by  a current  greater  than 
110  volts,  and  that  this  current  came  from  the  primary  wires 
of  the  defendants.  The  defendants  are  answerable  in  law  for 
any  damages  caused  by  the  escape  of  the  high  tension  current. 
See  the  cases  referred  to  by  the  learned  trial  Judge  in  22  O.L.R. 
at  p.  303,  and  particularly  the  case  of  Royal  Electric  Co.  v.  H eve 
(1902),  32  S.C.R.  462.  In  proving  that  the  accident  was  caused 
by  a high  tension  current  coming  from  the  primary  wires  of 
the  defendants,  we  have  satisfied  the  burden  of  proof  resting 
upon  us,  as  the  agency  which  caused  the  accident  was  within 
the  sole  control  of  the  defendants,  and  the  happening  of  the  acci- 
dent was  in  itself  evidence  of  negligence : Wing  v.  London  General 
Omnibus  Co .,  [1909]  2 K.B.  652;  Scott  v.  London  and  St.  Katherine 
Docks  Co.  (1865),  3 H.  & C.  596;  Flannery  v.  Waterford  and 
Limerick  R.W.  Co.  (1877),  I.R.  11  C.L.  30;  Byrne  v.  Boadle 
(1863),  2 H.  & C.  722;  Kearney  v.  London  Brighton  and  South 
Coast  R.W.  Co.  (1870),  L.R.  5 Q.B.  411,  and  (1871),  L.R.  6 Q.B. 
759.  In  Guardian  Fire  and  Life  Assurance  Co.  v.  Quebec  Railway 
Light  and  Power  Co.,  37  S.C.R.  676,  cited  by  the  defendants, 
the  plaintiffs  failed  to  shew  that  the  damages  were  caused  by 
a high  tension  current  coming  from  the  wires  of  the  defendants. 
The  plaintiffs  have  proven  negligence  of  the  defendants  causing 
the  injuries  complained  of,  in  many  particulars,  as  the  evidence 
shews.  There  was  no  contributory  negligence.  The  adult  plain- 
tiff, by  the  wrongful  act  of  the  defendants,  was  placed  under  a 
statutory  obligation  by  secs.  241  and  242  of  the  Criminal  Code 
to  make  the  expenditures  for  which  she  claims  to  recover  in  this 
action,  and  the  defendants  are,  therefore,  liable  to  recoup  her 
for  moneys  which  she  was  compelled  to  expend:  Banks  v.  Shedden 
Forwarding  Co.,  11  O.L.R.  483.  The  relation  of  master  and 
servant  existed  between  her  and  the  infant  plaintiff,  and  she  is 
entitled  to  recover  from  the  defendants  the  damages  caused  to 
her  through  loss  of  service  of  the  infant  plaintiff:  Clark  v.  London 
General  Omnibus  Co.,  [1906]  2 K.B.  648.  The  damages  awarded 
were  fair  and  reasonable. 

Davidson,  in  reply. 


September  13.  Moss,  C.J.O.: — Appeal  by  the  defendants 
from  the  judgment  of  Riddell,  J.,  delivered  after  trial  before  him 
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without  a jury,  awarding  the  adult  plaintiff,  Anne  Maria  Young, 
$2,250,  and  the  infant  plaintiff,  John  Young,  $7,500,  as  damages 
for  injuries  received  by  the  latter.  The  judgment,  reported  in 
22  O.L.R.  291,  fully  sets  forth  the  facts,  the  learned  Judge’s 
findings,  and  his  conclusions  of  law;  and  renders  unnecessary 
any  prolonged  statement  here  of  the  facts. 

The  plaintiffs’  case  is  put  in  several  ways,  but  the  gravamen 
is,  that,  owing  to  negligence  on  the  part  of  the  defendants  in 
operating  a system  of  electric  lighting  throughout  the  munici- 
pality, the  infant  plaintiff  was  brought  into  contact  with  an 
electric  current  of  high  voltage  by  reason  of  which  he  was  very 
seriously  injured. 

The  defendants,  besides  denying  the  charges  of  negligence, 
and  setting  up  contributory  negligence,  raise  questions  as  to  their 
responsibility  in  point  of  law  and  as  to  the  damages  which  should 
be  awarded  against  them  in  case  they  are  held  responsible. 

In  the  first  place,  it  is  contended  on  their  behalf  that  they 
are  not  the  proper  defendants  to  the  action,  and  cannot  be  held 
liable  therein,  because  the  electric  works  and  system  and  the 
management  and  control  thereof  are  vested  in  a Board  of  Com- 
missioners, constituted  and  elected  under  a by-law  of  the  de- 
fendants, pursuant  to  certain  of  the  provisions  of  R.S.O.  1897, 
chs.  234  and  235,  and  the  negligence,  if  any,  wate  the  negligence 
of  the  Board  or  its  servants,  for  which  the  defendants  are  not 
responsible. 

It  is  not  disputed  that  the  system  is  a municipal  system  of 
electric  lighting,  acquired  by  the  defendants  as  a municipal 
corporation  under  the  combined  provisions  of  the  Municipal 
Light  and  Heat  Act,  the  Municipal  Waterworks  Act,  and  the 
Municipal  Act.  But  the  argument  is,  that,  because  the  de- 
fendants availed  themselves  of  the  provisions  enabling  them  to 
take  the  management  and  control  of  this  portion  of  their  property 
from  the  council,  and  intrust  it  to  other  hands,  they  are  not 
to  be  liable  as  they  would  be  if  the  management  and  control 
remained  with  the  council.  The  statutory  enactments  furnish 
no  real  support  to  this  argument.  Under  the  Municipal  Light 
and  Heat  Act,  it  is  the  corporation  which  is  to  construct,  pur- 
chase, improve,  extend,  hold,  maintain,  manage,  and  conduct 
such  works  (sec.  3).  And  it  was  the  corporation  which  pur- 
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chased  and  acquired  the  works  in  this  instance.  The  Board  of 
Commissioners,  when  constituted  and  elected,  is  a body  which 
assumes  not  the  ownership  but  the  management  and  conduct 
of  the  works,  very  much  in  the  same  way  as,  but  for  the  by-law, 
the  council  would,  in  the  exercise  by  it  of  the  powers  of  the  cor- 
poration as  provided  by  sec.  5 of  the  Municipal  Act,  1903. 

The  law  on  this  point  seems  to  be  well  settled  so  far  as  this 
Province  is  concerned,  and  it  does  not  support  the  defendants’ 
contention. 

In  the  next  place,  it  is  said  that  the  works  or  system  had 
been  and  at  the  date  of  the  injury  to  the  infant  plaintiff  were 
being  carried  on  in  a manner  ultra  vires  the  defendants,  because 
the  power  for  the  supply  of  electric  light  was  derived  from  a 
point  more  than  three  miles  outside  of  the  limits  of  the  munici- 
pality. This  objection  seems  to  be  satisfactorily  and  conclu- 
sively disposed  of  by  the  learned  trial  Judge,  and  does  not  appear 
to  call  for  further  remark.  The  objections  as  to  the  damages 
will  be  dealt  with  later  on. 

The  main  difficulty,  and  that  which  has  occasioned  the  most 
discussion  during  the  very  full  and  able  argument  of  the  appeal,  is 
that  relating  to  the  injury  suffered  by  the  infant  plaintiff  and  its 
cause.  It  is  conceded,  of  course,  that  the  injury  was  caused  by  con- 
tact with  the  electric  current  ; but  the  questions  raised  and  discussed 
by  counsel  are,  whether  it  has  been  shewn  that  a substantially 
greater  force  than  110  volts  passed  through  the  infant  plaintiff’s 
body,  and  whether,  if  it  has  been  so  shewn,  the  introduction  or 
intrusion  of  the  greater  force  was  attributable  to  the  default 
or  negligence  of  the  defendants.  It  is  conceded  that  if  the  in- 
juries were  occasioned  by  contact  with  a current  of  no  higher 
tension  than  110  volts  the  defendants  would  not  be  liable,  for 
that  was  the  current  required  and  supplied  for  the  purposes  of 
lighting  the  house,  and  would  be  what  might  be  looked  for  to 
pass  through  the  secondary  wires  to  the  house;  and  there  would 
be  no  negligence  on  the  defendants’  part.  The  plaintiffs’  con- 
tention is,  necessarily,  that  a current  of  much  higher  tension 
than  110  volts  was  passing  through  the  secondary  wires  at  the 
time,  and  caused  the  injury,  and  that  the  result  was  due  to  the 
negligence  of  the  defendants  in  maintaining  their  system  with- 
out proper  insulating  appliances  and  safeguards,  and  in  carrying 
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it  on  without  proper  oversight  and  inspection,  so  as  to  afford 
protection  against  the  escape  of  and  possible  contact  with  high 
tension  currents. 

The  learned  trial  Judge,  upon  the  testimony,  found  in  favour 
of  the  plaintiffs’  contentions — and  a careful  perusal  and  con- 
sideration of  the  whole  record  discloses  ample  grounds  for  the 
conclusions  which  he  reached. 

Much  testimony  was  adduced  not  only  as  to  the  actual  con- 
ditions of  the  defendants’  system,  and  of  occurrences  preceding 
and  in  some  instances  almost  contemporaneous  with  the  in- 
fliction of  the  injuries  upon  the  infant  plaintiff,  but  also  by  medical 
men,  scientific  and  skilled  electricians,  and  others,  bearing  upon 
the  respective  theories  of  the  plaintiffs  and  defendants. 

Conflicting  theories  and  opinions  were  advanced  and  sup- 
ported by  apparently  cogent  reasoning  on  each  side,  but  with- 
out producing  the  slightest  change  of  attitude  or  opinion  on  the 
opposite  side.  There  is  no  reason  to  doubt  the  sincerity  or 
good  faith  of  the  leading  experts  on  either  side.  But  it  seems 
impossible  to  reconcile  their  conflicting  views.  From  its  very 
nature,  the  case  did  not  permit  of  actual  demonstration.  And 
all  that  can  be  said  is,  that  the  plaintiffs  succeeded  in  presenting 
a case  from  which  a jury,  or  a Judge  trying  the  case  without  a 
jury,  might  reasonably  draw  inferences  which  would  lead  to  the 
conclusion  that,  from  the  nature  and  extent  of  the  injuries  re- 
ceived, the  infant  plaintiff  was  subjected  to  a current  of  a ten- 
sion much  in  excess  of  110  volts,  and  that  the  escape  of  such 
current  and  its  presence  in  the  secondary  wires  in  the  house 
were  due  to  the  negligence  and  want  of  proper  care  and  atten- 
tion on  the  part  of  the  defendants. 

It  scarcely  admits  of  question  that,  under  ordinary  circum- 
stances, a current  of  110  volts  is  a comparatively  harmless  agent 
in  so  far  as  contact  with  the  human  body  is  concerned.  This  was 
demonstrated  not  only  by  the  expert  testimony,  but  by  a series 
of  experiments  conducted  in  Court  which  could  scarcely  fail 
to  convince.  This,  with  the  undoubted  evidence  of  the  nature 
and  extent  of  the  injuries,  is  strongly  corroborative  of  the  presence 
of  a high  tension  current  in  the  secondary  wires.  Given  that 
result,  inquiry  as  to  the  circumstances  which  led  to  its  presence 
there  fairly  and  reasonably  results  in  fixing  the  causes  upon 
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conditions  for  which  the  defendants  are  responsible.  It  seems 
difficult,  if  not  impossible,  to  separate  the  escape  of  high  voltage 
current  from  the  primary  wires,  as  shewn  by  the  testimony,  from 
the  injuries  inflicted  upon  the  infant  plaintiff.  That  being  so, 
it  is  equally  difficult,  if  not  impossible,  to  separate  the  defen- 
dants from  responsibility  for  the  presence  of  the  high  voltage 
current  in  the  house. 

Upon  the  whole,  there  appears  to  be  no  sound  reason  for 
saying,  upon  this  appeal,  that  the  findings  and  conclusions  of 
the  learned  trial  Judge  upon  the  facts  of  the  case  were  not  justi- 
fied by  the  testimony. 

As  to  the  damages  awarded  to  the  adult  plaintiff,  the  de- 
fendants contend  that  she  is  not  entitled  to  recover  either  the 
money  already  expended  by  her  or  that  which  might  be  neces- 
sarily expended  in  the  future.  The  circumstances  of  this  case 
are  not  at  all  similar  to  those  in  Wilson  v.  Boulter,  26  A.R.  184, 
190.  Under  the  circumstances  of  this  case,  the  adult  plaintiff 
is  by  law  made  her  son’s  legal  guardian,  and  she  therefore  occu- 
pies, as  regards  him, .the  threefold  relation  of  parent,  guardian, 
and  head  of  the  family,  and  so  falls  directly  within  the  terms  of 
sec.  242  (1)  of  the  Criminal  Code.  She  was,  therefore,  bound 
to  provide  whatever  was  reasonably  necessary  to  prevent  danger 
to  his  life  or  permanent  injury  to  his  health.  Expenditures  on 
these  accounts  were  proper  to  be  allowed;  and,  although  it  may 
be  said  that  the  learned  trial  Judge  might  well  have  confined 
the  allowance  to  $2,000,  the  amount  actually  allowed  ($2,250) 
is  not  so  greatly  in  excess  as  to  warrant  any  deduction,  especially 
as  we  are  of  opinion  that  the  damages  awarded  to  the  infant 
plaintiff  must  be  materially  reduced. 

The  question  of  the  amount  proper  to  be  awarded  to  him, 
under  the  circumstances,  has  been  the  subject  of  much  discussion 
and  consideration;  and,  on  the  whole,  the  sum  of  $4,000  appears 
to  be  a fair  and  reasonable  allowance. 

Undoubtedly  he  has  sustained  very  serious  and  permanent 
injuries,  which,  as  the  learned  trial  Judge  has  pointed  out,  debars 
him  from  participation  in  many  of  the  sports  and  pleasures 
common  to  the  youth  of  the  present  day.  On  the  other  hand, 
his  general  health  appears  to  be  good;  all  present  appearances 
indicate  that  his  mental  powers  have  not  been  at  all  impaired, 
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and  the  learned  trial  Judge  speaks  of  him  as  a boy  possessing 
intelligence,  courtesy,  and  thoughtfulness  beyond  his  years. 
Such  qualities,  with  the  added  advantage  of  a thorough  educa- 
tion, of  which  he  has  the  prospect,  go  far  to  overcome  the  handi- 
cap of  physical  impairment.  And  it  is  to  be  borne  in  mind  that 
damages  in  such  a case  are  to  be  compensatory  only — the  de- 
fendants are  not  to  be  punished  or  cast  in  damages  beyond  what 
is  a fair  measure  of  compensation  for  the  pain  and  loss  naturally 
resulting  from  the  injuries. 

The  result  is,  that  the  judgment  should  be  varied  by  reducing 
the  award  of  damages  to  the  infant  plaintiff  to  $4,000,  and  that, 
with  this  variation,  the  appeal  should  be  dismissed,  but  there 
should  be  no  costs  of  the  appeal  to  either  party. 

Nota  Bene. 

We  have  now  been  informed  that  since  the  argument  of  the 
appeal  the  infant  plaintiff  has  died  from  causes  not  attributable 
to  the  injuries,  and  it  has  been  suggested  that  this  necessitates 
the  taking  of  some  proceedings  in  the  nature  of  revivor  or  order 
to  proceed,  before  the  appeal  can  be  disposed  of. 

The  death  after  judgment  does  not  affect  the  cause  of  action, 
nor  does  it  prevent  the  delivery  of  judgment  upon  the  appeal. 

All  that  is  necessary  is,  that  the  Court  should  direct  that  the 
certificate  of  the  judgment  should  be  entered  as  of  the  date  when 
the  argument  was  concluded. 

We  give  a direction  to  that  effect.  The  practice's  discussed 
in  Gunn  v.  Harper  (1902),  3 O.L.R.  693. 

Should  any  question  arise  as  to  the  frame  of  the  certificate, 
the  matter  may  be  mentioned  in  Chambers. 

Gakrow,  J.A. : — Appeal  by  the  defendants  from  the  judg- 
ment at  the  trial,  of  Riddell,  J.,  in  favour  of  the  plaintiffs. 

The  action  was  brought  to  recover  damages  said  to  have 
been  caused  to  the  plaintiffs  by  reason  of  the  negligence  of  the 
defendants  in  supplying  electric  power  for  lighting  purposes. 

The  electric  light  plant  in  the  town  of  Gravenhurst,  originally 
a private  enterprise,  was,  by  by-law,  legally  acquired  and  taken 
over  by  the  town  about  the  year  1904,  and,  at  the  time  of  the 
injury  now  complained  of,  was  vested  in  and  managed  by  a Board 
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of  Commissioners  under  the  provisions  of  R.S.O.  1897,  ch.  235, 
sec.  40.  The  adult  plaintiff,  Anne  Maria  Young,  a widow,  mother 
of  the  infant  plaintiff,  was  a customer  taking  electric  light,  under 
a contract  with  the  defendants,  into  her  house,  where  she  resided 
with  her  son. 

On  the  6th  March,  1910,  the  son,  aged  about  eleven  years, 
while  using  the  electric  light  in  his  bed-room,  was  seriously  and 
permanently  injured,  and  his  mother  was  obliged  to  expend 
and  did  expend  care,  trouble,  and  money  in  nursing  and  pro- 
viding medical  attendance  during  the  resulting  illness. 

An  objection  was  taken  by  the  defendants  to  the  maintaining 
of  the  action  against  them,  on  the  ground  that  the  Board  of 
Commissioners  was  the  proper  body  to  be  sued;  which  objection 
Riddell,  J.,  quite  properly  I think,  overruled,  holding  that  the 
Board  was  merely  a statutory  agent  to  carry  out  for  the  de- 
fendants objects  which  the  Legislature  had  placed  under  the 
defendants’  management  and  control. 

A further  objection,  also  overruled,  was,  that  the  action 
could  not  be  maintained  because  the  electric  current  was  deriyed 
from  works  illegally  operated  by  the  defendants  more  than  three 
miles  from  the  town.  The  objection  is  a strange  one  to  make, 
and  was  also  very  properly  dealt  with,  in  my  opinion,  by  Riddell,  J. 

Upon  the  merits  Riddell,  J.,  held  that  a case  of  negligence 
had  been  sufficiently  established  by  the  evidence,  and  that  the 
adult  plaintiff  was  entitled  to  damages  to  the  amount  of  $2,250, 
and  the  infant  plaintiff  to  the  amount  of  $7,500.  And  in  that 
result,  except  as  to  the  amount  of  the  damages,  which,  with 
deference,  I regard  as  excessive,  I also  agree. 

The  facts  are  so  fully  stated  and  discussed  in  the  judgment 
that  it  appears  to  be  unnecessary  to  restate  them  at  any  length 
here,  as  to  do  so  would  necessarily  be  merely  to  repeat  what 
has  been  already  said. 

It  is  common  ground  that  the  injury  was  caused  by  electrical 
current  passing  into  the  adult  plaintiff’s  house,  over  and  by 
means  of  the  wires  used,  and  intended  to  be  used,  solely  for 
lighting  purposes,  and  for  that  purpose  intended  to  carry  a voltage 
of  about  110  volts  and  no  more. 

If  the  injury  was  caused  by  a current  of  that  voltage,  the 
plaintiffs’  claims  would,  it  is  conceded,  fail;  for  the  negligence 
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alleged  and  of  which  the  plaintiffs  were  boungl  to  give  some 
reasonable  evidence  is,  that,  owing  to  negligent  construction  or 
negligent  management  or  both  combined,  current  of  a dangerous 
voltage,  intended  only  to  pass  along  the  primary  wires,  was 
in  some  way,  by  reason  of  such  negligence,  enabled  to  escape 
to  and  be  upon  the  secondary  wires. 

The  case  did  not,  of  course,  admit  of  anything  like  actual 
demonstration.  All  that  could  reasonably  be  expected  was 
reasonable  evidence  that  the  primary  current  might,  from  the 
condition  of  the  plant,  have  escaped  in  the  way  suggested,  and 
that  the  damage  which  followed  can,  under  the  circumstances, 
be  more  reasonably  referred  to  it  than  to  the  ordinary  house 
lighting  current. 

Both  branches,  each  supplementary  to  the  other,  were  very 
largely  of  a kind  proper  for  the  consideration  and  opinion  of 
experts,  electrical  in  part  and  in  part  medical.  And  a number 
of  witnesses  in  each  class  were  called  and  examined.  Riddell, 
J.,  apparently  accepted  the  results  arrived  at  by  the  plaintiffs’ 
experts.  And  even  without  the  advantage  which  he  had  in 
seeing  the  witnesses  themselves,  a perusal  of  their  evidence  leads 
me  to  the  same  conclusion. 

Upon  the  first  branch  the  defendants  rely,  quite  properly, 
upon  the  alleged  condition,  after  the  event,  of  the  transformer. 
But,  even  accepting  what  is  urged  in  that  behalf,  the  circum- 
stance that  it  was  apparently  uninjured  is,  I think,  inconclusive 
in  the  light  of  the  whole  evidence. 

The  experts  do  not,  as  I read  their  evidence,  absolutely  pin 
their  faith  upon  a passage  through  the  transformer  from  the 
primary  wires  to  the  secondary,  but  say  the  current  may  have 
passed  either  through  or  around  it. 

This  would,  of  course,  largely  depend  upon  several  things, 
and  among  others  upon  the  actual  conditions  existing  for  the 
prevention  of  contact  or  connection  in  and  about  the  transformer 
at  the  time  of  the  event.  It  is  not  disputed  that  there  was  a 
ground  in  the  immediate  neighbourhood,  and  that  one  of  the 
effects  of  that  would  be  a severe  strain  to  the  insulation,  and, 
indeed,  generally  to  the  whole  system,  in  the  vicinity  of  the 
ground.  The  experts  did  not  see  the  premises  for  several  weeks 
after  the  event.  When  examined  six  weeks  afterwards  by  Mr. 
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Moore,  who  m^y  be  called  the  leading  expert  for  the  plaintiffs, 
he  saw,  as  he  says,  that  “ somebody  had  been  working  there 
and  had  changed  the  connections;  there  were  pieces  of  com- 
paratively new  wire,  clippings,  cuttings,  at  the  foot  of  the  pole, 
and  the  joints  were  none  of  them  tipped  or  soldered.”  And  the 
evidence  must  also  be  considered  in  the  light  of  what  is  almost 
conceded,  that  the  plant  was,  before  the  event,  not  in  a good 
or  even  a safe  condition,  quite  apart  from  any  consequences 
resulting  from  the  severe  storm  of  the  preceding  Sunday.  Brid- 
dick,  the  manager,  was  asked  in  cross-examination:  “Q.  The 
whole  trouble  there  is  you  had  a jerry-built  system,  and  you 
had  not  money  enough  to  run  it.  Is  that  not  the  whole  story?  A. 
That  is  about  the  stand  of  it.”  While  Wright,  another  em- 
ployee, was  a&ked  if  he  had  not  blamed  the  system  for  the  acci- 
dent, and  said  there  would  be  more,  to  which  he  answered  “ Yes.” 
But  upon  the  second  branch,  that  is,  the  conclusions  to  be 
derived  from  a consideration  of  the  nature  and  extent  of  the 
injury,  we  are,  I think,  upon  firmer  ground.  Dr.  Parfitt  happened, 
fortunately,  to  be  in  the  house  and  saw  the  lad  at  once.  He 
found  his  respiration  interrupted,  but  his  heart  action  strong 
and  apparently  unaffected.  This,  he  said,  is  in  accordance  with 
the  conclusions  of  medical  science  that  high  voltages  affect 
chiefly  the  respiration  and  not  the  heart — a result  which  in  the 
case  of  low  voltages  is  reversed.  This  statement  does  not  appear 
to  have  been  controverted  by  the  other  medical  gentlemen  who 
were  called,  and  seems  to  me  to  make  very  strongly  towards 
supporting  the  plaintiffs’  contention  that  the  injury  was  caused 
by  a high  voltage  current.  And  this,  after  all,  must  be  the  main 
question;  for,  if  such  a current  was  actually  there,  it  is  a matter 
of  comparatively  little  consequence  how  it  got  there,  whether 
through  or  around  the  transformer,  or  in  any  other  way  from 
the  defendants’  system — a result  which  it  was  the  duty  of  the 
defendants  to  have  prevented.  The  contention  that  it  was  the 
high  voltage  current  is  not  well  met  or  answered  by  the  defen- 
dants’ contention  that,  if  it  had  been  the  full  2,200  volts,  the 
lad  must  have  been  killed.  No  one  says  the  full  current  reached 
him.  It  most  probably,  owing  to  the  grounds  which  are  shewn 
to  have  existed,  did  not.  And  no  one  knows  how  long  the  current 
continued.  It  was  probably  not  only  a part  only  of  the  2,200 
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volts,  but  also  temporary  or  intermittent.  But  that  a current 
of  voltage  much  in  excess  of  110  volts  was  upon  the  wires  and 
did  the  damage  is,  in  my  opinion,  the  fair  result  of  all  the  evidence. 

And,  if  it  was,  much  need  not  be  said  about  the  question  of 
whether  it  was  there  through  the  negligence  of  the  defendants, 
who,  even  by  the  nature  of  their  defence,  which  entirely  con- 
sisted in  a resolute  denial  of  the  presence  on  the  wires  of  the 
high  voltage  current,  inferentially  conceded  that  it  could  only 
have  been  there  through  their  fault. 

A municipal  corporation  is  not  bound  to  undertake  such 
works  as  supplying  electric  power  for  light  or  any  other  pur- 
pose; but,  if  it  does,  it  must  assume  towards  its  customers  and 
others  the  same  obligation  as  to  the  exercise  of  care  as  is  applicable 
to  a private  company  or  individual  so  contracting. 

It  is  no  excuse  to  say  that  the  system  is  old,  or  that  funds 
were  lacking  for  proper  maintenance.  There  was  always  the 
alternative  of  ceasing  to  operate  a system  which,  from  any  cause, 
had  become  dangerous,  or,  at  the  very  least,  of  notifying  the 
customer,  so  that  he  might  judge  whether  to  continue  and  take 
the  risk,  or  discontinue  and  suffer  the  inconvenience.  But,  so 
long  as  the  system  was  continued  and  in  the  absence  of  such 
notice,  the  defendants  were  bound,  having  regard  to  the  ex- 
tremely dangerous  nature  of  the  article  which  they  were  supply- 
ing, to  exercise  a degree  of  care  and  skill  commensurate  with 
the  danger,  in  which,  upon  the  evidence,  they,  in  more  than 
one  respect,  seem  to  have  seriously  failed. 

I need  not  refer  at  any  length  to  the  cases,  several  of  which 
are  discussed  in  the  judgment  of  Riddell,  J.,  further  than  to  say 
that  I see  no  room,  and  no  necessity  for  the  application  of  the 
principle  of  Rylands  v.  Fletcher  (1868),  L.R.  3 H.L.  330,  to  the 
facts  of  this  case,  which  may  well  be  left  to  rest  upon  the  law 
as  stated  by  the  Supreme  Court  in  Royal  Electric  Co.  v.  Heve, 
32  S.C.R.  462. 
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And  the  defendants’  duty,  under  the  circumstances,  to  take 
care,  extended  not  only  to  the  adult  plaintiff,  but  to  her  infant 
son,  an  inmate  of  the  house — a proposition  not,  I think,  disputed. 

A contention  was,  however,  made  by  counsel  for  the  defen- 
dants to  the  effect  that  the  adult  plaintiff  had  no  right  to  recover, 
that  she  was  under  no  duty  or  responsibility  to  the  son  to  supply 
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him,  as  she  did,  with  the  necessary  aid  after  the  injury,  and 
was,  in  fact,  a mere  volunteer  in  so  doing.  This  contention  pro- 
ceeds upon  the  idea  that  there  is  a difference  between  the  posi- 
tion in  such  circumstances  of  a father  and  of  a widowed  mother, 
and  that,  therefore,  the  reasoning  of  this  Court  in  Banks  v. 
Shedden  Forwarding  Co.,  11  O.L.R.  483,  does  not  apply. 

There  is,  in  my  opinion,  no  foundation  for  the  distinction 
attempted  to  be  drawn.  At  the  common  law,  even  the  father 
was  under  no  civil  obligation  to  supply  his  infant  children  with 
necessaries  not  required  for  the  preservation  of  life.  See  Bazeley 
v.  F order  (1868),  L.R.  3 Q.B.  559,  at  p.  565.  That  obligation 
was  first  imposed  by  43  Eliz.  ch.  2,  a poor  law  statute,  not  in 
force  in  Ontario,  which  imposed  a similar  obligation  upon  the 
widowed  mother,  if  of  sufficient  means.  But  the  common  law 
did  impose  a duty,  not  only  upon  parents,  but  upon  every  one 
of  sufficient  means  having  the  care  and  custody  of  another  who 
was  helpless,  to  supply  necessaries  required  for  the  preservation 
of  life,  for  the  breach  of  which  such  person  was  made  criminally 
responsible.  And  this  is  the  duty  which  sec.  242,  sub-sec.  1, 
of  the  Criminal  Code  recognises,  in  the  words:  “Every  one 
who  as  parent,  guardian  or  head  of  a family  is  under  a legal  duty 
to  provide  necessaries  for  any  child  under  the  age  of  sixteen 
years  is  criminally  responsible  for  omitting,  without  lawful  ex- 
cuse, to  do  so,”  etc. 

The  adult  plaintiff  falls  within  all  three  definitions.  She 
is  a parent,  the  head  of  the  family,  and  under  R.S.O.  1897,  ch. 
168,  sec.  14,  now  re-enacted  in  1 Geo.  Y.  ch.  35,  sec.  21,  the 
statutory  guardian,  and  the  infant  plaintiff  was  certainly  in  her 
care  and  custody  and  for  the  time  being  absolutely  helpless. 
Wilson  v.  Boulter,  26  A.R.  184,  in  which  a mother’s  claim  for 
nursing  her  son  was  disallowed,  was,  in  its  circumstances,  quite 
a different  case.  There  the  son  was  between  seventeen  and 
eighteen  years  of  age,  and  was  injured  while  employed,  not  with 
the  plaintiff,  but  in  a canning  factory.  The  allegation  upon 
which  the  mother  sought  to  recover  was,  that  she  had  suffered 
damage  by  loss  of  his  services  and  had  been  put  to  expense  for 
maintenance,  medical  attention,  medicine,  nursing,  and  trouble 
by  reason  of  his  injuries:  see  p.  185.  And  the  Court  held  that 
her  claim  failed  because  the  son  could  not,  under  the  circum- 
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stances,  be  held  to  be  her  servant,  which  seems  to  have  been  a 
very  proper  conclusion. 

Finally,  upon  the  question  of  the  quantum  of  damages,  I 
am  not  disposed  to  interfere  with  the  amount  allowed  to  the 
adult  plaintiff;  although  some  of  the  items  scarcely  fall  within 
the  definition  of  necessaries  required  for  the  preservation  of  life, 
which  is,  I think,  the  proper  limitation.  But  items  of  the  kind 
I refer  to,  if  not  allowed  to  her,  should  be  allowed  to  her  son, 
and  it  is  not  worth  while  scrutinising  them  too  closely,  under 
these  circumstances. 

But,  I think,  with  deference,  the  infant’s  allowance  of  $7,500 
should  be  reduced  to  $4,000.  His  injury  was,  undoubtedly, 
very  grievous  and  of  a permanent  nature,  for  which  no  adequate 
pecuniary  recompense  capable  of  calculation  is  possible.  But, 
having  regard  to  all  the  circumstances,  and  looking  at  it  as  I 
think  a juryman  might,  with  the  added  advantage  of  a con- 
siderable experience  in  dealing  with  cases  of  similar  character  in 
this  Court,  in  which  we  have  had  to  consider  the  quantum  of 
damages,  I think  the  sum  I mention  a fair  one — fair  for  the  infant 
to  receive,  and  fair  for  the  defendants  to  pay. 

To  that  extent  I would  allow  the  appeal.  Otherwise  I would 
dismiss  it,  and,  under  the  circumstances,  without  costs. 

Maclaren  and  Magee,  JJ.A.,  concurred. 
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Pattison  y.  Canadian  Pacific  R.W.  Co. 

Railway — Crossing  of  one  Railway  by  Another — Leave  of  Board  of  Rail- 
way Commissioners — Terms  of  Order  — Interlocking  Plant  — Signal- 
man— Hiring  by  one  Company  and  Payment  by  the  Other — Negligence 
— Injury  to  and  Death  of  Servant  of  one  Company — Liability  of  Com- 
pany using  Service  at  Time  of  Injury. 

The  Canadian  Pacific  Railway  Company  applied  to  the  Dominion  Board  of 
Railway  Commissioners  for  leave  to  cross  the  track  of  the  Canadian 
Northern  Railway  Company  at  a certain  point,  and  the  application  was 
granted,  upon  the  terms  that  the  applicant  should,  at  its  own  expense, 
insert  a diamond  in  the  track  with  interlocking  plant;  that  the  Cana- 
dian Northern  company  should  appoint  a competent  man  to  be  in  charge 
of  the  crossing;  and  that  the  applicant  should  hear  the  whole  cost  of 
providing,  maintaining,  and  operating  the  interlocking  plant,  including 
the  cost  of  keeping  a man  in  charge  of  the  crossing.  A competent  man 
was  appointed  to  the  satisfaction  of  both  companies;  but,  on  an  occasion 
when  he  was  acting  solely  in  behalf  of  and  for  the  benefit  of  the  Canadian 
Pacific  company,  he  blundered  in  his  signals  and  caused  th§  derailment 
of  a Canadian  Pacific  train  and  the  death  of  a fireman: — 

Held,  in  an  action  against  both  companies  by  the  widow  of  the  fireman  to 
recover  damages  for  his  death,  that  the  signal-man  was  to  be  regarded 
as  the  person  employed  by  the  company  for  which  he  was,  at  the  time  of 
his  negligent  act  or  omission,  adjusting  the  points  and  giving  the  signals; 
and  the  Canadian  Pacific  company  was,  therefore,  alone  responsible  for 
.his  negligence,  whether  under  the  Workmen’s  Compensation  for  Injuries 
Act,  sec.  3,  sub-sec.  5,  or  at  common  law,  and  whether  the  service  was  to 
be  considered  a joint  service  or  not. 

The  whole  circumstances  of  the  employment  must  be  looked  at,  and  the 
real  effect  of  the  actual  relation  existing  must  not  be  lost  sight  of  in 
deference  to  a formula  about  hiring  and  paying. 

Hansford  v.  Grand  Trunk  R.W.  Co.  (1999),  13  O.W.R.  1184,  1187,  specially 
referred  to. 

Action  by  Margaret  Pattison,  widow  of  Samuel  Pattison, 
a locomotive  fireman  employed  by  the  defendants  the  Canadian 
Pacific  Railway  Company,  against  that  company  and  the  Cana- 
dian Northern  Railway  Company,  to  recover  damages  for  his 
death,  alleged  to  have  been  caused  by  the  negligence  of  the 
signal-man  at  a crossing  of  the  two  railways. 

The  action  was  tried  before  Boyd,  C.,  without  a jury,  at  Port 
Arthur. 

F.  H.  Keefer,  K.C.,  for  the  plaintiff. 

W.  H.  Curie,  for  the  defendants  the  Canadian  Pacific  Rail- 
way Company. 

F.  R.  Morris,  for  the  defendants  the  Canadian  Northern 
Railway  Company. 
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September  19.  Boyd,  C.: — There  is  no  dispute  about  the 
facts.  The  accident  happened  in  September,  1910,  where  the 
track  of  the  Canadian  Northern  Railway  was  crossed  by  the 
track  of  the  Canadian  Pacific  Railway  at  a place  known  as  Wood 
Crossing:  the  signal-man  in  charge  was  guilty  of  gross  negli- 
gence— blundered  in  his  signals  so  that  the  train  of  the  Canadian 
Pacific  was  derailed  and  its  fireman  killed.  It  is  not  disputed 
that  his  widow  should  recover  as  damages  $4,250  if  either  de- 
fendant is  liable;  the  dispute  is  as  to  such  liability  inter  se. 

The  Canadian  Northern  was  the  senior  road  in  possession 
of  the  track,  and  the  Canadian  Pacific  made  application  to  the. 
Dominion  Board  of  Railway  Commissioners  for  leave  to  cross 
that  track,  which  was  granted  in  April,  1908,  by  order  of  the 
Board,  upon  the  usual  terms,  that  the  applicant  should  insert 
a diamond  in  the  track  with  interlocking  plant,  at  its  own  expense; 
that  the  Canadian  Northern  should  appoint  a competent  man 
to  be  in  charge  of  the  crossing;  and  that  the  applicant  should 
bear  and  pay  the  whole  cost  of  providing,  maintaining,  and 
operating  the  said  interlocking  plant,  including  the  cost  of  keeping 
a man  in  charge  of  the  crossing.  A competent  man  was  ap- 
pointed to  the  satisfaction  of  both  defendants,  and  no  complaint 
arose  till  the  night  in  question,  when  the  man  in  charge  became 
intoxicated,  and  so  occasioned  the  disaster.  The  service  at  the 
place  and  time  in  question  was  being  performed  solely  in  behalf 
and  for  the  benefit  of  the  Canadian  Pacific. 

The  Canadian  Pacific  Railway  Company  defends  on  the 
ground  that  the  signal-man  was  not  the  servant  or  agent  of 
that  company.  The  Canadian  Northern  Railway  Company  de- 
fends on  the  ground  that  the  signal-man  was  at  the  time  in  the 
service  and  under  the  control  and  direction  of  the  Canadian 
Pacific  Railway  Company,  and  that  the  Canadian  Northern 
Railway  Company  was  not  concerned  with  or  interested  in  or 
benefited  by  what  was  being  done  in  the  operation  of  the  other 
road. 

The  question  of  liability,  in  these  circumstances,  was  brought 
before  the  Railway  Board  prior  to  the  accident  and  irre- 
spective thereof,  and  a ruling  was  given  by  the  Chief  Commis- 
sioner, which  is  pertinent  to  the  present  litigation.  I quote  from 
his  deliverance,  which  is  to  be  found  at  p.  305  of  the  4th  report 
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of  the  Board  of  Railway  Commissioners  for  Canada  for  the  year 
ending  the  21st  March,  1909. 

He  says:  “I  think  from  every  point  of  view,  in. fairness  to 
both  roads,  this  signal-man  should  be  regarded  as  a joint  em- 
ployee of  each;  and  that,  when  one  steam  road  applies  for  leave 
to  cross  another  at  grade,  permission  should  be  given,  where 
an  interlocker  is  to  be  installed,  only  upon  condition  that  the 
companies  place  in  charge  of  the  interlocker  a competent  joint 
signal-man  . . . selected  by  the  senior  company  and  liable 

to  dismissal  for  cause  upon  complaint  or  objection  by  the  junior 
company;  and  that  then  each  company  shall  be  liable  for  all 
the  loss  or  damage  suffered  or  sustained  on  its  own  lines  by  its 
patrons  or  employees  or  to  its  property  caused  by  the  negligence 
of  the  joint  signal-man;  and  in  no  event  shall  the  companies,  as 
between  themselves,  be  liable  for  any  loss  or  damage  of  any  nature 
or  kind  whatsoever  happening  upon  the  line  or  lines  of  the  other 
and  caused  by  or  arising  from  the  negligence  of  such  signal-man.” 

This  ruling  was  in  March,  1909,  and  does  not  authoritatively 
control  the  relative  liability  of  the  defendants  for  what  occurred 
in  September,  1910,  under  the  permission  to  cross  granted  in 
April,  1908;  but  it  is  a valuable  exposition  of  the  mind  of  the 
Railway  Board  as  to  the  existing  legal  liability. 

Personal  injury  caused  to  a workman  by  reason  of  the  negli- 
gence of  any  person  in  the  service  of  the  railway  company  who 
has  charge  or  control  of  the  points  or  signals  is  an  actionable 
wrong  for  which  the  company  is  liable  under  the  Workmen’s 
Compensation  for  Injuries  Act,  R.S.0. 1897,  ch.  160,  sec.  3,  sub-sec. 
5.  This  man,  appointed  by  the  one  company  and  paid  by  the  other, 
would  be  a person  in  charge  of  the  signals  at  the  crossing  and 
interlocking  switches,  within  the  meaning  of  the  Act:  Gibbs  v. 
Great  Western  R.W.  Co.  (1884),  12  Q.B.D.  208.  Was  he  also  in  the 
service  of  the  defendant  the  Canadian  Pacific  Railway  Company, 
who  paid  him  and  who  concurred  in  his  appointment  by  the 
other  defendant?  In  the  evolution  of  the  law,  the  old  test  as 
to  who  hired  and  paid  is  being  modified,  if  not  superseded,  by 
the  more  modern  method  indicated  in  the  judgment  of  Garrow, 
J.A.,  in  Hansford  v.  Grand  Trunk  R.W.  Co.  (1909),  13  O.W.R. 
1184,  at  p.  1187:  i.e.,  the  whole  circumstances  of  the  employ- 
ment must  be  looked  at,  and  the  real  effect  of  the  actual  relation 
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existing  must  not  be  lost  sight  of  in  deference  to  a formula  about 
hiring  or  paying. 

The  interworking  of  the  lines  of  the  two  companies  was  not 
a matter  of  agreement  and  voluntary  contract,  but  was  imposed 
upon  them  by  the  act  of  a statutory  body;  and  I think  the  proper 
legal  outcome  as  to  liability  in  case  of  negligence  is,  that  the 
common  signal-man  is  to  be  regarded  as  the  person  employed 
by  the  company  for  which  he  is  adjusting  the  points  and  giving 
the  signals. 

If  the  order  of  the  Board,  coupled  with  its  directions  and 
conditions,  be  regarded  as  a quasi-contract  or  in  the  nature  of  a 
contract  between  the  companies,  the  rules  of  common  law  would 
place  liability  on  the  company  which  was  making  use  on  its  own 
line  of  the  common  servant  for  the  sole  prosecution  of  its  own 
work  at  the  crossing  of  the  other  road.  The  line  of  reasoning 
in  Hall  v.  Lees,  [1904]  2 K.B.  602,  may  be  usefully  considered. 

Or,  if  the  theory  of  joint  service  be  rejected,  and  the  signal- 
man, so  appointed  and  so  paid,  be  regarded  as  a servant  or  agent 
sui  generis  of  both  roads,  then  fairness  and  good  sense  would 
support  the  proposition  that  the  company  for  which  the  signal- 
man was  alone  acting  on  the  particular  occasion,  was  the  principal 
against  whom  relief  should  be  sought,  if  the  then  agent  of  that 
road  was  guilty  of  misconduct  by  which  an  employee  of  the  road 
was  injured. 

The  proper  conclusion  in  this  case  is,  that  the  damages  agreed 
upon  be  paid  by  the  defendant  the  Canadian  Pacific  Railway 
Company,  with  costs  of  action.  As  to  the  other  defendant,  the 
action  is  dismissed  without  costs,  as  the  precise  question  involved 
now  arises  for  the  first  time  in  the  Courts. 
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[IN  THE  COURT  OF  APPEAL.] 

Rogers  y.  National  Drug  and  Chemical  Co. 

Landlord  and  Tenant — Agreement  for  Lease — Possession — “Option”  for 
Further  Term — Assignment  by  Lessee  of  Interest  under  Agreement — 
Right  of  Assignee  to  Renewal  of  Lease — Equitable  Jurisdiction  of 
Court. 

The  judgment  of  Riddell,  J.,  23  O.L.R.  234,  affirmed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Riddell, 
J.,  23  O.L.R.  234,  dismissing  the  action  with  costs,  and  declaring 
that  the  defendants  were  entitled,  as  prayed  by  their  counter- 
claim, to  a lease  of  the  lands  in  question  for  a term  of  five  years 
from  the  1st  September,  1910,  for  the  rent  and  upon  the  terms 
of  a certain  agreement  for  a lease  made  between  the  plaintiff’s 
predecessor  in  title  and  the  defendants’  predecessor  in  title. 

May  22.  The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaren,  and  Magee,  JJ.A. 

/ J.  Bicknell , K.C.,  and  M.  Lockhart  Gordon,  for  the  plaintiff. 

It  may  be  conceded  that,  at  the  time  of  the  purchase  of  the 
property,  the  plaintiff  took  it  subject  to  the  then  existing  tenancy 
in  favour  of  Pearce,  and  could  have  been  compelled  to  execute 
a lease  vesting  the  legal  estate  in  such  tenancy  in  Pearce  or  the 
defendants,  as  his  assignees;  but,  unless  the  obligation  of  Mitchell 
to  grant  an  option  for  a further  term  was  an  obligation  which 
ran  with  and  bound  the  land,  the  plaintiff  was  not  bound  thereby, 
and  could  not  have  been  compelled  to  execute  a lease  binding 
the  land  for  any  longer  term  than  the  then  current  tenancy. 
The  agreement  between  Mitchell  and  Pearce,  not  being  under 
seal,  is  a mere  personal  agreement,  and  did  not  bind  the  land. 
The  learned  Judge  has  assumed  to  enforce  specifically  between 
the  plaintiff  and  the  defendants  an  agreement  to  which  neither 
of  them  is  a party.  In  this  respect  the  judgment  is  without 
precedent,  and  is  contrary  to  all  the  rules  relating  to  the  doctrine 
of  specific  performance.  Upon  the  true  construction  of  the 
agreement,  the  lease  contained  only  one  option,  namely,  an  option 
for  a further  term  of  five  years  if  Mitchell  did  not  meanwhile 
sell,  in  which  event  Pearce  was  to  have  the  first  option  of  pur- 
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chase.  Inasmuch  as  Pearce  declined  the  first  option  of  purchase, 
the  right  for  a further  term  ceased  to  exist.  An  option  of  ob- 
taining in  the  future  a lease  of  land  is  a mere  personal  right, 
and  does  not  amount  to  an  estate  or  interest  in  the  land  itself. 
The  agreement  for  a further  term  is  too  uncertain  to  amount 
to  a contract.  It  is  not  an  option  for  a renewal.  The  amount 
of  rent  and  other  terms  of  the  lease  are  not  defined,  and  the  agree- 
ment is  too  uncertain  to  be  specifically  enforced.  A covenant 
for  a renewal  of  a lease  under  seal  runs  with  the  reversion,  by 
virtue  only  of  the  statute  32  Hen.  VIII.  ch.  32,  and  the  rule 
that  such  a covenant  does  bind  the  reversion  is  anomalous. 
Other  agreements  respecting  land  are  not  enforceable  against 
the  owners  of  the  land,  on  the  principle  of  Tulk  v.  Moxhay  (1848), 
2 Ph.  774.  The  doctrine  of  that  case  is  limited  to  restrictive 
covenants.  There  is  no  case  in  the  books  of  a parol  agreement 
for  the  performance  of  affirmative  obligations  being  held  to  bind 
the  lands  in  the  hands  of  a subsequent  purchaser.  If  the  agree- 
ment was  ineffective  to  bind  the  lands  in  the  hands  of  a subse- 
quent purchaser,  the  registration  thereof  cannot  enlarge  its  legal 
effect.  Reference  to  Manchester  Brewery  Co.  v.  Coombs , [1901] 
2 Ch.  608;  Woodall  v.  Clifton,  [1905]  2 Ch.  257;  Meynell  v. 
Surtees  (1854),  3 Sm.  & G.  101. 

E.  D.  Armour,  K.C.,  for  the  defendants.  The  defendants 
are  entitled  to  specific  performance  of  the  agreement  to  renew 
or  give  another  lease.  A proper  lease,  conforming  to  the  agree- 
ment, would  have  contained  a covenant  for  renewal.  Con- 
sequently, the  defendants  are  in  the  same  position  as  if  they  had 
already  had  a lease  with  a covenant  for  renewal  or  a new  lease 
in  pursuance  of  such  a covenant.  A covenant  to  renew  is  always 
at  the  option  of  the  lessee,  and  in  fact  is  an  option  under  seal. 
And,  where  the  contract  is  in  the  same  form  and  specific  per- 
formance can  be  granted,  the  promisee  is  in  the  same  position 
as  if  he  had  a lease.  The  contract  is  not  indefinite,  but  calls 
for  a new  or  renewal  lease  of  the  same  kind  in  all  respects  as  the 
original  would  have  been.  Woodall  v.  Clifton  was  a case  in 
which  the  contract  would  create  a perpetuity.  All  covenants 
to  renew  are  options;  and  the  only  distinction  between  an  abso- 
lute conveyance  and  a parol  agreement  to  give  a lease  is,  that 
the  agreement  must  be  proved  by  oral  testimony.  The  technical 
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law  does  not  apply,  because  in  equity  it  is  assumed  that  all  terms 
necessary  for  specific  performance  will  be  read  into  the  lease. 
The  cases  are  cited  in  the  judgment  of  Riddell,  J. 

Bicknell,  in  reply. 

September  20.  The  judgment  of  the  Court  was  delivered 
by  Garrow,  J.A. : — Appeal  by  the  plaintiff  from  the  judgment 
at  the  trial  of  Riddell,  J.,  who  dismissed  the  action. 

The  action  was  brought  to  eject  the  defendants  from  the 
tenement  numbered  822  in  Queen  street,  Toronto.  The  de- 
fence is,  that  the  defendants  are  in  under  a parol  demise  as  tenants, 
with  a right  of  renewal  for  a further  period  of  five  years,  which 
by  counterclaim  they  ask  should  be  specifically  enforced  against 
the  plaintiff,  a purchaser  with  notice;  and  to  this  relief  Riddell, 
J.,  held  them  to  be  entitled. 

I agree  with  the  conclusion  arrived  at  by  Riddell,  J. 

Prior  to  the  Statute  of  Frauds,  a demise  for  a term  of  years 
by  parol  was  perfectly  lawful.  That  statute  made  a writing 
(subject  to  certain  exceptions  at  present  of  no  importance) 
necessary.  And  a subsequent  statute,  now  1 Geo.  Y.  ch.  25, 
sec.  9,  required  the  writing  to  be  under  seal.  If,  however,  at 
law,  possession  had  been  taken  under  the  parol  demise,  and  rent 
paid,  the  tenant  was  regarded  as  a tenant,  not  at  will  merely, 
as  described  in  the  Statute  of  Frauds,  but  as  a tenant  from  year 
to  year,  upon  the  terms  contained  in  the  writing  so  far  as  appro- 
priate to  such  a tenancy;  while  in  equity  his  rights  were  much 
larger,  for  there  the  Courts  would  in  a proper  case  decree  specific 
performance,  treating  the  parol  demise,  if  otherwise  sufficient, 
as  an  agreement  for  a lease,  with  the  result  that  the  parties  were 
regarded  in  equity  as  landlord  and  tenant  from  the  time  posses- 
sion was  taken:  see  Walsh  v.  Lonsdale  (1882),  21  Ch.D.  9.  And 
now,  under  the  provisions  of  sec.  58  of  the  Judicature  Act,  the 
equitable  rule  prevails. 

It  is  not  disputed  by  Mr.  Bicknell,  counsel  for  the  plaintiff, 
that  in  a lease  under  seal  a covenant  to  renew  would  have  run 
with  the  land.  His  (what  I may  call)  major  contention  is,  that, 
the  present  demise  not  being  under  seal,  the  agreement  to  renew 
did  not  run  with  the  land,  and  hence  is  not  binding  upon  the 
lessor’s  assignee.  This  view  is,  however,  in  my  opinion,  quite 
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too  narrow,  in  that  it  takes  no  account  of  the  equitable  rule  to 
which  effect  has  been,  properly  in  my  opinion,  given  by  Riddell,  J. 

A minor  contention  was,  that  the  option  created  only  a per- 
sonal obligation,  and,  therefore,  did  not  affect  the  land.  I am 
unable  to  see  the  force  of  this  contention.  It  seems  to  me  to 
be  really  included  in  what  I have  called  the  major  contention. 

The  plaintiff  purchased  the  demised  premises  with  notice 
of  the  agreement,  or  so-called  parol  demise,  which  had  been 
registered;  and  he,  therefore,  stands  in  the  shoes  of  his  assignor 
as  to  any  rights  or  equities  which  could  have  been  specifically 
enforced  against  the  land  itself  while  in  the  hands  of  his  assignor. 
As  I have  pointed  out,  the  Court  would,  or  at  least  might,  have 
adjudged  specific  performance  of  the  agreement,  and  compelled 
the  granting  of  a proper  lease,  with  a proper  covenant  of  renewal, 
which  would  have  run  with  the  land.  And  the  land  in  the  plain- 
tiff’s hands  cannot,  under  these  circumstances  and  the  law,  as 
I understand  it,  escape  from  this  obligation,  simply  because, 
when  he  purchased,  the  agreement  lacked  a seal — which,  after 
all,  is  the  whole  argument. 

The  appeal  should  be  dismissed  with  costs. 
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[IN  THE  COURT  OF  APPEAL.] 
Adams  v.  Craig. 


March  4. 
Sept.  20. 


Contract — Conditional  Oral  Promise  by  Bank  Manager  to  Pay  Cheque  of 
Customer — Fulfilment  of  Condition — Consideration  for  Promise — For- 
bearance of  Promisee  to  Interfere  with  Bale  of  Goods  by  Customer — 
Interest  of  Bank — Liability — Money  Received  by  Bank  for  Promisee. 

The  plaintiff  sold  goods  to  C.  and  received  from  C.  a cheque  upon  a bank, 
of  which  C.  was  a customer,  for  the  price  agreed  upon.  The  manager  of 
the  bank  knew  that  a sale  had  been  arranged  by  C.  of  goods  which  in- 
cluded the  goods  of  the  plaintiff,  and  that  the  proceeds  were  to  be  placed 
to  C.’s  credit  in  the  bank,  and  that,  without  the  plaintiff’s  agreement 
and  acquiescence,  the  sale  arranged  could  not  be  carried  through.  In 
these  circumstances  (C.’s  account  in  the  bank  being  much  overdrawn), 
the  manager  made  an  oral  promise  to  the  plaintiff  that,  upon  the  sale 
being  completed  and  the  purchase-money  placed  to  the  credit  of  C.,  the 
bank  would  pay  the  amount  of  the  cheque.  The  sale  was  carried  out 
and  the  proceeds  paid  into  the  bank;  and  the  plaintiff  sued  the  bank 
and  C.  for  the  amount  of  the  cheque: — 

Held,  that  there  was  a new  and  distinct  consideration  for  the  promise  made 
by  the  bank  manager,  namely,  the  forbearance  to  exercise  legal  rights  on 
the  part  of  the  plaintiff  and  the  direct  interest  of  and  benefit  to  the  bank 
in  the  property  passing  to  their  customer;  and,  therefore,  the  bank  were 
bound  by  the  manager’s  promise,  and  were  liable  for  the  amount  of  the 
cheque. 

Marburg  India  Rubber  Comb  Co.  V.  Martin,  [1902]  1 K.B.  778,  specially 
referred  to  and  explained. 

Per  Meredith,  J.A. : — To  the  extent  of  the  plaintiff’s  claim,  the  money  re- 
ceived by  the  bank  for  the  goods  was  received  by  them  for  the  plaintiff. 

Judgment  of  Teetzel,  J.,  confirming  the  report  of  an  Official  Referee, 
affirmed. 


This  was  an  action  brought  by  Donald  Adams  against  Robert 
Craig  and  the  Ontario  Bank  to  recover  $3,000  as  damages  for  the 
conversion  by  the  defendants  the  Ontario  Bank  of  certain  hides, 
skins,  and  pelts  of  the  plaintiff,  or,  in  the  alternative,  to  recover 
from  the  bank  the  sum  of  $2,223.45,  the  amount  of  a cheque 
dated  the  19th  September,  1906,  drawn  by  the  defendant  Craig 
on  the  bank  in  favour  of  the  plaintiff  in  payment  for  the  property 
referred  to. 

The  action  was  referred  for  trial  to  Mr.  George  Kappele,  K.C., 
an  Official  Referee,  who,  after  hearing  evidence  and  argument, 
found  and  reported  that  the  plaintiff  was  entitled  to  recover 
against  the  defendants  the  Ontario  Bank  the  sum  of  $2,223.45, 
interest,  and  costs. 

The  Referee’s  reasons  for  his  findings  were  in  part  as  follow: — 

The  evidence  shews  that  the  defendant  Robert  Craig  had 
been  in  the  hide  business  in  Cornwall,  operating  through  dealers 


XXIV.] 


ONTARIO  LAW  REPORTS. 


491 


in  and  about  the  vicinity  of  Cornwall,  who  would  from  time  to 
time  ship  to  him  hides  of  different  kinds,  upon  the  understanding 
that  they  would  be  paid  therefor  the  market- value  thereof. 

For  a number  of  years  the  defendant  Craig  was  in  sound 
financial  circumstances,  and  was  not  dependent  upon  any  bank 
to  enable  him  to  carry  on  his  business.  As  the  result,  however, 
of  a failure  which  took  place  a few  years  before  the  transactions 
in  question  were  entered  into,  he  suffered  the  loss  of  some  $20,000, 
which  more  than  ate  up  all  his  available  assets,  and  left  him  prac- 
tically penniless.  At  this  time  one  Denny,  the  then  manager  of 
the  Ontario  Bank,  with  whom  the  defendant  Craig  had  been 
dealing,  for  the  purpose  of  assisting  the  defendant  Craig  and  en- 
abling him  to  continue  the  business  of  his  lifetime,  gave  him  bank 
credit  of  a voluntary  and  indefinite  character;  and,  pursuant  to 
this  voluntary  banking  arrangement  made  between  the  defendant 
Craig  and  the  Ontario  Bank,  the  defendant  Craig  continued  his 
business  of  purchasing  hides  in  and  about  the  vicinity  of  Corn- 
wall, and  in  this  way  carried  on  operations  with  the  plaintiff. 

The  evidence  shews  that  the  plaintiff  would  ship  from  different 
points  in  and  about  the  vicinity  of  Cornwall  to  the  defendant 
Craig,  from  time  to  time,  hides  of  different  kinds,  upon  the  under- 
standing that  there  should  be  periodical  settlements  for  such  hides 
so  delivered  by  the  plaintiff  to  the  defendant  Craig,  the  settlement 
consisting  of  the  plaintiff  and  the  defendant  Craig  arriving  at  the 
market-price  of  such  hides  from  time  to  time  and  payment  thereof 
being  made. 

The  plaintiff  swears  that  it  was  understood  between  him  and 
the  defendant  Craig  that  the  hides  so  delivered  were  not  to  be- 
come the  property  of  the  defendant  Craig  until  paid  for,  and 
relies  in  confirmation  of  this  settlement  upon  the  facts  of  the  annual 
settlements  made  between  him  and  the  defendant  Craig,  and  also 
relies  upon  the  fact  that  these  settlements  were  all  made  with  the 
approval  of  the  bank  and  their  manager,  Denny;  that  Denny 
himself  checked  over  the  accounts  and  the  quantities  and  the 
price,  and  approved  of  the  same,  and  that,  upon  such  checking 
taking  place,  the  cheques  of  the  defendant  Craig  upon  the  bank 
in  favour  of  the  plaintiff  were  from  time  to  time  honoured. 

The  evidence  further  shews  that,  as  was  the  practice,  the 
plaintiff,  on  or  about  the  19th  September,  1906,  came  to  Cornwall 
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to  the  business  place  of  the  defendant  Craig,  and  that  they  then 
and  there  made  up  their  account  and  agreed  upon  the  price  to 
be  paid  for  the  said  hides  so  shipped  and  delivered  by  the  plaintiff 
to  the  defendant  Craig,  at  the  sum  of  $2,223.45,  and  that  the  de- 
fendant Craig  then  gave  to  the  plaintiff  his  cheque  therefor  upon 
the  defendant  bank.  The  plaintiff,  as  had  been  his  custom, 
presented  the  said  cheque  to  the  manager  of  the  bank,  but  was 
told  that  there  were  no  funds  and  that  the  cheque  could  not  then 
be  marked.  The  manager  of  the  bank  assured  the  plaintiff  that, 
after  the  account  was  reduced  by  sales,  he  would  mark  the  cheque, 
and  that  there  were  then  certain  sales  going  through.  These 
sales  consisted  in  part  of  the  plaintiff’s  goods,  and  the  manager 
of  the  defendant  bank  knew  that  the  sales  were  going  through, 
and  so  advised  the  plaintiff.  The  plaintiff  relied  upon  the  assur- 
ances made  by  the  manager  of  the  bank,  and,  as  a result  of  such 
assurances,  forbore  taking  any  proceedings  to  collect  the  amount 
of  the  cheque,  and  was  thereby  induced  to  accept  the  cheque  in 
question  in  payment  of  his  goods.  The  manager  of  the  bank  very 
frankly  states  that  he  agreed  to  mark  the  cheque  in  the  event  of 
the  account  being  reduced,  and  that  the  sale  that  was  then  pending 
would  reduce  the  account  to  such  an  extent  as  would  enable  him 
to  pay  the  cheque;  and  he  says  that,  if  the  cheque  had  been  pre- 
sented to  him  at  any  time  after  the  5th  October,  the  date  when  the 
sale  went  through,  he  would  have  marked  the  same.  The  plaintiff 
was  lulled  into  security  and  inactivity  by  the  promise  of  the  man- 
ager of  the  bank,  and  left  with  the  assurance  that  the  cheque 
would  be  paid  in  due  course.  The  cheque,  as  it  happened,  was 
not  again  presented  to  the  bank  until  after  its  suspension,  which 
took  place  on  the  12th  October,  1906,  and  until  after  the  manager 
who  made  the  promise  had  become  dissociated  with  the  bank; 
and,  as  a result,  the  cheque  was  not  paid. 

On  the  19th  September,  1906,  when  the  manager  of  the  bank 
gave  the  assurance  referred  to,  to  the  plaintiff,  the  defendant 
Craig  owed  the  bank  by  way  of  overdraft  $34,009.71.  The  sale 
that  was  then  pending,  and  which  was  in  the  mind  of  the  manager 
of  the  bank  and  of  the  plaintiff,  and  which  contained  a large  portion 
of  the  plaintiff’s  goods,  was  completed  on  the  5th  October,  1906, 
and  on  that  date  the  account  of  the  defendant  Craig  was  credited 
with  $10,448.08,  the  proceeds  of  the  draft  resulting  from  the  com- 
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pletion  of  this  sale.  This  reduced  the  defendant  Craig’s  liability 
to  the  bank  to  $26,484.16. 

A good  deal  of  evidence  was  given  before  me  as  to  certain 
securities  held  by  the  defendant  bank  under  the  Bank  Act;  but  it 
was  not  shewn  that  the  bank  had  any  lien  on  or  title  to  any  of 
the  goods  in  question,  and  no  such  claim  was  pressed  by  counsel 
for  the  bank.  The  evidence  does  shew  that  the  bank  were  directly 
interested  in  keeping  a careful  eye  on  the  business  of  the  defendant 
Craig,  which  they  were  practically  financing;  and  the  sales  made 
by  Craig,  including  the  sale  of  the  5th  October,  1906,  were  all  made 
treating  the  bank  as  entitled  to  the  proceeds  of  all  goods  sold  by 
the  defendant  Craig;  and  this  was  his  own  view. 

It  was  in  regard  to  this  interest  that  the  bank  had  in  the  busi- 
ness of  the  defendant  Craig  being  undisturbed,  that  the  bank 
were  directly  interested  in  preventing  any  proceedings  being  taken 
to  disturb  the  position  of  the  defendant  Craig  with  the  bank. 

After  the  suspension  of  the  bank,  all  the  other  property  and 
effects  of  the  defendant  Craig  were  seized  and  sold  in  the  interests 
of  the  Ontario  Bank.  The  plaintiff  had,  as  a result  of  a seizure 
of  such  goods  made  in  the  interest  of  the  bank,  the  following 
notice  served  upon  the  manager  of  the  Bank  of  Montreal: — 

“Take  notice  that  I forbid  you  to  seize,  interfere  with,  or  sell 
any  goods,  chattels,  or  effects  of  Robert  Craig,  of  the  town  of 
Cornwall,  in  the  county  of  Stormont,  unless  you  pay  me  the  sum 
of  $2,223.45. 

“And  further  take  notice  that  the  goods  and  chattels  of  mine 
which  are  still  on  hand  or  which  have  been  disposed  of,  are  and 
were  held  by  the  Ontario  Bank  as  trustees  for  me,  and  I demand 
of  the  Bank  of  Montreal,  as  agents  or  trustees  for  the  Ontario 
Bank,  the  sum  of  $2,223.45. 

“This  notice  is  given  without  prejudice  to  the  rights  of  the 
undersigned. 

“Cornwall,  October  22nd,  1906.” 

Attached  to  the  notice  was  a statement  on  behalf  of  the  plain- 
tiff claiming  that  certain  of  the  goods  under  seizure  belonged  to 
him,  amounting  to  $377.08.  These  goods,  however,  were  goods 
other  than  those  in  question  in  this  action. 

The  plaintiff  brought  an  action  against  the  Bank  of  Montreal 
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’ ' and  the  Ontario  Bank  in  respect  of  such  seizure  and  claimed  to 
1911 

recover  for  wrongful  conversion  the  value  of  the  goods  mentioned 

Adams  in  the  statement,  amounting  to  $377.08,  and  succeeded  in  his 
Craig.  claim.  . . . 


Counsel  for  the  plaintiff  . . . contended  that  no  title  to 

the  goods  in  question  had  passed  to  the  defendant  Craig,  and  that 
the  sales  made  were  made  at  the  instance  of  the  bank,  who  got 
the  proceeds,  and  who  were,  therefore,  liable  for  conversion; 
or,  in  the  alternative,  that  the  bank  were  directly  interested  in 
the  sales  being  allowed  to  go  through  without  interference,  and 
became  liable  for  the  amount  of  the  cheque  in  question  as  a result 
of  the  assurances  given  by  its  manager,  upon  the  authority  of  the 
case  of  Simpson  v.  Dolan  (1908),  16  O.L.R.  459. 

Counsel  for  the  bank,  on  the  other  hand,  contended  that  the 
sales  were  not  sales  made  by  the  bank,  but  by  the  defendant  Craig; 
that  he  had  a perfect  right  to  make  the  sales;  and  that,  in  any 
event,  the  provisions  of  the  Conditional  Sales  Act,  R.S.O.  1897 
ch.  149,  and  the  Act  respecting  Contracts  in  relation  to  Goods 
Intrusted  to  Agents,  R.S.O.  1897,  ch.  150,  were  an  answer  to  any 
claim  of  conversion  as  against  any  purchaser  from  the  defendant 
Craig,  and  as  against  the  bank;  and  on  the  other  branch  of  the 
claim  made  by  counsel  for  the  plaintiff,  counsel  contended  that 
there  was  no  consideration  for  the  promise  given  by  the  manager 
of  the  bank  that  the  cheque  would  be  paid,  the  bank  being  under 
no  obligation,  at  the  time  the  promise  was  made,  to  pay  the  cheque; 
and  also  that  there  is  nothing  in  writing,  as  required  by  the  Statute 
of  Frauds,  for  any  such  undertaking  to  answer  for  any  indebted- 
ness of  the  defendant  Craig. 

Upon  the  facts  as  to  the  question  of  conversion,  if  it  was  nec- 
essary, I could  not  find,  upon  the  evidence  that  was  adduced 
before  me,  exactly  what  amount  of  the  plaintiff’s  goods  was  in- 
cluded in  the  sale  of  the  5th  October,  1906,  and  what  amount  was 
subsequently  disposed  of,  either  by  the  defendant  Craig  or  as  a 
result  of  the  seizure  made  on  behalf  of  the  bank. 

The  learned  Judge  who  tried  the  case,  already  referred  to, 
of  Adams  v.  Bank  of  Montreal  and  Ontario  Bank,  must  have  come 
to  the  conclusion,  as  to  the  goods  in  question  in  that  action,  that 
property  had  not  passed  to  the  defendant  Craig,  and  that  the 
banks,  having  seized  and  sold  the  goods,  were  liable  for  conversion; 
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and  this  decision  is,  I think,  a final  disposition,  upon  the  authority  c* A- 
of  Brunsden  v.  Humphrey  (1883),  11  Q.B.D.  712,  of  all  rights  the  1911 
plaintiff  had  on  account  of  the  seizure  out  of  which  that  action  Adams 

arose'  Craig. 

In  this  particular  case,  no  doubt,  the  largest  portion  of  the  goods 

of  the  plaintiff  in  question  were  included  in  the  sale  of  the  5th 
October,  1906.  This  sale  was  not  made  by  the  bank,  but  by  the 
defendant  Craig;  and,  being  made  to  a bond  fide  purchaser  for 
value  without  notice,  would  be  a valid  sale  as  against  the  plaintiff, 
as  a result  of  the  two  Acts  above  referred  to. 

I have,  however,  come  to  the  conclusion,  upon  the  facts, 
that  the  property  in  the  goods  in  question  passed  to  Craig  on  the 
19th  September,  1906,  when  the  plaintiff  accepted  the  cheque  for 
$2,223.45  in  payment  thereof;  but  I find  that  the  plaintiff  was 
induced  to  accept  such  cheque  in  payment,  and  to  forbear  taking 
any  proceedings  to  exercise  his  legal  rights,  through  the  promise 
of  the  manager  of  the  defendant  bank. 

The  evidence  satisfies  me  that  the  bank  were  interested  in 
and  directly  benefitted  by  the  property  of  the  plaintiff  passing 
to  their  customer,  the  defendant  Craig;  and  I find  that  it  was  this 
interest  and  direct  benefit  to  the  bank  that  caused  the  manager 
of  the  bank  to  give  the  plaintiff  the  assurance  and  promise  he  did. 

The  manager  of  the  bank  knew  from  the  dealings  between  the  plain- 
tiff and  his  customer  that  the  customer’s  cheques,  from  time  to 
time,  had  to  be  paid,  and  that  the  settlement  of  the  19th  Sep- 
tember, 1906,  between  the  plaintiff  and  defendant  Craig,  was  con- 
ditional on  the  cheque  in  question  being  paid.  He  knew  that 
the  plaintiff’s  goods  were  being  sold,  and  that  the  bank  were 
getting  the  proceeds,  and  he  made  the  promise  in  the  light  of  this 
knowledge,  and  for  the  purpose  of  satisfying  the  plaintiff,  so 
that  the  transaction  would  stand  in  the  interests  of  the  bank. 

I think,  within  the  meaning  of  the  cases,  there  was  a new  and 
distinct  consideration  (namely,  the  forbearance  to  exercise  legal 
rights  on  the  part  of  the  plaintiff  and  the  direct  interest  of  and 
benefit  to  the  bank  in  the  property  passing  to  their  customer)  as 
the  foundation  of  the  promise  made  by  the  bank’s  manager. 

I quote  from  the  judgment  of  Mr.  Justice  Street  in  Beattie 
v.  Dinnick  (1896),  27  O.R.  285,  at  p.  295:  “The  cases  to  which 
this  judicial  qualification  of  the  terms  of  the  statute  relates,  seem 
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to  be  carefully  limited  to  those  in  which  a new  and  substantial 
consideration  passes  between  the  person  making  the  promise 
and  the  creditor,  apart  from  the  original  consideration  between 
the  debtor  and  the  creditor,  from  which  the  existence  of  some  new 
contract  between  the  creditor  and  the  person  making  the  promise, 
would  naturally  be  inferred;  just  as  in  contracts  for  the  sale  of 
land,  acts  of  part  performance  have  been  held  to  let  in  verbal 
evidence  of  a contract  between  the  parties.” 


The  new  contract  that  is  naturally  to  be  inferred  in  this  case 
between  the  bank  and  the  plaintiff  is,  that  the  plaintiff  was  to 
allow  the  transaction  between  himself  and  the  defendant  Craig 
to  stand,  and  the  bank  would,  on  their  part,  pay  the  cheque  when 
they  got  the  proceeds  of  the  pending  sale,  which  included  a large 
part  of  the  plaintiff’s  goods.  The  sale  did  go  through,  the  bank 
got  the  proceeds,  and  should  pay. 

The  things  which  were  to  happen  which  would  entitle  the  plain- 
tiff to  payment  of  the  cheque  as  against  the  bank,  did  happen; 
and  the  suspension  of  the  bank  does  not  affect  the  plaintiff’s 
right  to  have  the  contract  which  he  made  with  its  manager  hon- 
oured. 

For  these  reasons,  I find  that  the  plaintiff  is  entitled  to  judg- 
ment against  the  bank  for  the  amount  of  the  cheque  referred  to 
in  the  pleadings,  namely,  $2,223.45;  and,  as  far  as  I have  power 
to  award  costs,  he  should  have  the  costs  of  the  action. 

I think  interest  should  be  allowed  on  the  amount  found  due 
by  me  by  the  bank  to  the  plaintiff  from  the  13th  October,  1906, 
when,  but  for  the  suspension  of  the  bank,  the  cheque  would  have 
been  paid.  The  result  of  my  judgment  is,  that  the  amount  of 
the  cheque  has  been  improperly  withheld  by  the  bank;  and  I 
think  that  this  case  comes  within  the  class  of  cases  governed  by 
sec.  113  of  the  Judicature  Act.  I follow  the  cases  cited  by  counsel 
for  the  plaintiff:  City  of  Toronto  v.  Toronto  R.W.  Co.  (1904), 
7 O.L.R.  78,  and  [1906]  A.C.  117;  Smart  v.  Niagara  and  Detroit 
Rivers  R.W.  Co.  (1862),  12  C.P.  404;  and  Michie  v.  Reynolds 
(1865),  24  U.C.R.  303. 


As  to  interest  running  after  the  date  of  the  winding-up  order, 
that  is  a matter  that  the  liquidator  has  to  deal  with  when  dis- 
tributing the  assets.  If  there  is  a surplus  of  assets  sufficient  to 
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pay  all  debts  with  interest,  then  I think  the  liquidator  should 
allow  the  interest  up  to  the  date  of  actual  payment. 

However,  my  order  must  be  for  judgment  for  the  amount  of 
the  cheque  and  interest  from  the  13th  October,  1906. 

Official  Referee. 

The  defendants  the  Ontario  Bank  appealed  from  the  report  of 
the  Referee;  and  the  plaintiff  moved  for  judgment  pursuant  to 
the  report. 

February  23.  The  appeal  and  motion  were  heard  by  Teetzel, 

J.,  in  the  Weekly  Court  at  Toronto. 

J.  W.  Bain,  K.C.,  and  M.  Lockhart  Gordon,  for  the  appellants. 

I.  F.  Hellmuth,  K.C.,  and  H.  S.  White,  for  the  plaintiff. 

March  4.  Teetzel,  J.: — I fully  agree  with  the  learned 
Referee,  both  in  his  findings  of  fact  and  conclusions  of  law  set 
forth  in  his  very  carefully  prepared  judgment,  and  have  only  to 
add  that,  in  addition  to  its  being  supported  by  Simpson  v.  Dolan, 

16  O.L.R.  459,  I think  the  facts  bring  the  case  within  the  rule 
that  a promise  to  pay  merely  out  of  the  moneys  of  the  debtor 
which  shall  come  to  the  hands  of  the  promisor  is  not  within  the 
Statute  of  Frauds:  Rowlatt’s  Law  of  Principal  and  Surety  (1899), 
p.  44;  Andrews  v.  Smith  (1835),  2 C.  M.  & R.  627,  at  p.  631. 

It  is  further  to  be  observed  that  the  promise  given  by  the  bank 
manager  and  its  acceptance  by  the  plaintiff  resulted  in  the  plaintiff 
ratifying  the  sale  to  Craig,  which,  upon  the  other  facts  in  the  case, 
may  well  have  been  rescinded  by  the  plaintiff  as  having  been 
brought  about  by  misrepresentation  or  fraud  and  his  goods  re- 
covered in  an  action;  for  I consider  it  quite  prob abler  that  a jury 
would  find  that,  when  Craig  entered  into  the  agreement  of  purchase 
with  the  plaintiff,  intending  to  pay  him  by  a cheque  on  a bank  in 
which  he  knew  he  had  no  funds,  and  in  which  he  was  in  fact 
134,000  overdrawn,  and  gave  his  cheque  for  the  purchase-money, 
he  committed  a fraud  upon  the  plaintiff. 

The  plaintiff’s  ratification  of  the  sale  and  forbearance  to  sue 
either  to  set  the  sale  aside  or  to  recover  the  purchase-money, 
would  afford  ample  consideration  for  the  manager’s  promise  to 
the  plaintiff,  within  Callisher  v.  Bischoffsheim  (1870),  L.R.  5 
Q .B.  449,  and  Drewry  v.  Percival  (1909),  19  O.L.R.  463. 
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The  appeal  will,  therefore,  be  dismissed;  and,  the  plaintiff 
having  moved  for  judgment  pursuant  to  the  report,  I direct 
that  judgment  be  entered  for  the  above  amount  and  interest  from 
the  13th  October,  1906,  together  with  costs  of  the  action,  reference, 
and  this  appeal. 

The  defendants  the  Ontario  Bank  appealed  to  the  Court  of 
Appeal  from  the  judgment  of  Teetzel,  J. 

May  18.  The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaren,  Meredith,  and  Magee,  JJ.A. 

J.  Bicknell , K.C.,  and  F.  R.  MacKelcan,  for  the  appellants. 
The  cheque  in  question  was  never  accepted.  Under  the  Bills  of 
Exchange  Act,  sec.  36,  the  acceptance  must  be  in  writing  and  upon 
the  bill.  The  judgment  appealed  from  cannot  be  supported 
unless  this  statutory  provision  is  disregarded.  The  conversation 
between  the  plaintiff  and  the  manager  of  the  bank  amounted  to 
no  more  than  a personal  expression  on  the  part  of  the  bank  man- 
ager of  a probable  intention  in  the  future.  The  bank  manager 
had  no  authority  to  bind  the  bank  in  respect  of  a negotiable  in- 
strument in  a manner  not  authorised  by  law.  The  deposit  was 
made  by  Craig  with  the  bank,  free  from  any  trust  in  favour  of 
the  plaintiff.  Any  promise  by  the  bank  to  accept  the  cheque 
not  being  in  writing  is  unenforceable  under  the  Statute  of  Frauds: 
Harburg  India  Rubber  Comb  Co.  v.  Martin , [1902]  1 K.B.  778, 
at  pp.  786,  787.  At  p.  786  of  that  case  are  given  the  two  except 
tions  to  the  statute,  and  the  present  case  falls  under  neither  of 
these. 

I.  F.  Hellmuth,  K.C.,  and  H.  S.  White,  for  the  plaintiff.  The 
bank  were  directly  interested  in  the  sales  being  allowed  to  go 
through  without  interference,  and  became  liable  for  the  amount 
of  the  cheque  in  question  as  a result  of  the  assurances  given  by 
the  manager.  There  was  consideration  for  the  promise  made  by 
the  bank’s  manager,  in  the  forbearance  of  the  plaintiff  to  exercise 
his  legal  rights;  and,  as  the  bank  had  an  interest  in  the  property 
in  question,  the  case  is  taken  out  of  the  operation  of  the  Statute 
of  Frauds:  Simpson  v.  Dolan,  16  O.L.R.  459;  Harburg  India 
Rubber  Comb  Co.  v.  Martin,  supra;  Sweeting  v.  Asplin  (1840), 

7 M.  & W.  165. 
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MacKelcan,  in  reply. 

September  20.  Moss,  C.J.O.: — The  question  upon  this 
appeal  is  as  to  the  liability  of  the  defendants  upon  a promise 
made  on  their  behalf  to  the  plaintiff  to  pay  a sum  of  money 
representing  the  value  of  certain  goods  purchased  from  him  by 
the  defendant  Craig,  amounting  to  $2,223.45. 

Judgment  for  this  sum  has  been  rendered  against  the  defend- 
ants the  Ontario  Bank  by  the  Official  Referee  to  whom  the  action 
was  referred  for  trial,  and  his  judgment  has  been  affirmed  by 
Teetzel,  J. 

It  is  not  disputed  that  the  promise  was  made,  but  the  main 
contention  of  the  defendants  the  bank  is,  that,  in  essence  and 
effect,  it  was  a promise  to  answer  for  the  debt  or  default  of  the 
defendant  Craig,  and  came,  therefore,  within  the  provisions  of 
the  4th  section  of  the  Statute  of  Frauds,  and,  not  being  in  writing, 
was  not  enforceable. 

The  plaintiff  had  received  from  the  defendant  Craig  a cheque 
upon  the  defendants  the  bank,  of  which  the  latter  was  a customer, 
for  the  sum  of  $2,223.45,  representing  the  value  as  settled  between 
them  of  certain  hides,  furs,  and  skins,  which  had  been  forwarded 
by  the  plaintiff  to  the  defendant  Craig.  And,  if  the  facts  proved 
justified  the  conclusion  that  the  promise  made  by  the  manager 
of  the  defendants  the  bank,  was  no  more  than  an  agreement  that, 
if  the  defendant  Craig  failed  to  pay  the  plaintiff  the  amount 
represented  by  the  cheque,  the  defendants  the  bank  would  make 
it  good,  the  defendants  the  bank  would  be  entitled  to  judgment. 
But  that  is  not  the  true  conclusion  from  the  evidence  and  findings 
of  the  learned  Referee. 

The  facts,  as  found  by  the  learned  Referee,  and  virtually 
admitted  by  the  defendants  the  bank  to  be  correct,  are,  in  sub- 
stance, as  follows: — 

[The  Chief  Justice  then  set  out  the  facts  as  stated  in  the  reasons 
for  judgment  of  the  Referee,  and  proceeded.] 

From  these  facts  it  is  to  be  readily  gathered  that  the  defend- 
ants the  bank  were  fully  aware  that  included  in  the  goods  of 
which  a sale  had  been  arranged  by  the  defendant  Craig,  and  the 
proceeds  of  which  were  to  be  placed  to  his  credit  in  the  bank, 
were  the  whole  or  the  greater  part  of  the  hides,  furs,  and  skins 
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belonging  to  the  plaintiff,  and  that,  without  the  plaintiff’s  agree- 
ment to  and  acquiescence  in  such  disposition  of  them,  the  sale 
as  made  could  not  be  carried  through. 

In  consequence,  and  in  order  to  induce  the  plaintiff  to  forbear 
action  which  would  prevent  the  consummation  of  the  sale,  the 
promise  was  given  that,  upon  the  sale  being  completed  and  the 
purchase-money  placed  to  the  credit  of  the  defendant  Craig,  the 
bank  would  pay  the  amount  of  the  cheque. 

The  case,  therefore,  falls  within  that  class  of  exceptions  to 
the  statute  which  is  designated  by  the  learned  Judges  of  the 
Court  of  Appeal  in  Harburg  India  Rubber  Comb  Co.  v.  Martin , 
[1902]  1 K.B.  778,  as  “the  property  cases.”  These  are  shortly 
defined  by  Vaughan  Williams,  L.J.  (p.  784),  as  cases  in  which 
either  the  person  who  made  the  promise  had  property  which  he 
wished  to  relieve  from  liability,  or  there  was  property  which  he 
wished  to  acquire.  But  reference  to  other  portions  of  his  judgment 
and  of  that  of  the  other  Lords  Justices  shews  that  they  understood 
the  rule  to  extend  to  cases  in  which  the  person  making  the  promise 
had  an  interest  merely,  as  well  as  to  cases  in  which  he  had  an  ab- 
solute property  in  goods  of  which  the  release  was  sought.  This 
is  shewn  by  the  passage  following  that  to  which  reference  has 
been  made,  in  which  the  learned  Lord  Justice  says:  “The  defend- 
ant’s promise  was  not,  as  it  seems  to  me,  ...  a new  contract 
for  the  release  of  any  property  which  either  was  his  or  in  which 
he  had  an  interest.”  Later  on  (p.  788)  he  quotes  the  following 
from  the  judgment  of  Cockburn,  C.J.,  in  Fitzgerald  v.  Dressier 
(1859),  7 C.B.N.S.  374:  “I  quite  concur  in  that  view  of  the 
doctrine,  provided  the  proposition  is  considered  as  embracing  the 
qualification  at  the  conclusion  of  the  passage;  for,  though  I agree 
that  the  consideration  alone  is  not  the  test,  but  that  the  party 
taking  upon  himself  the  obligation  upon  which  the  action  is 
brought  makes  himself  responsible  for  the  debt  or  default  of 
another,  still  it  must  be  taken  with  the  qualification  stated  in  the 
note  above  cited,  viz.,  an  absence  of  prior  liability  on  the  part  of 
the  defendant  or  his  property,  it  being,  as  I think,  truly  stated 
there,  as  the  result  of  the  authorities,  that,  if  there  be  something 
more  than  a mere  undertaking  to  pay  the  debt  of  another,  as, 
where  the  property,  in  consideration  of  the  giving  up  of  which 
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the  party  enters  into  the  undertaking,  is  in  point  of  fact  his  own, 
or  is  property  in  which  he  has  some  interest,  the  case  is  not  within 
the  provision  of  the  statute,  which  was  intended  to  apply  to  the 
case  of  an  undertaking  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another,  where  the  person  making  the  promise  has 
himself  no  interest  in  the  property  which  is  the  subject  of  the 
undertaking.” 

In  the  present  case  there  exists  that  “ something  more”  of 
which  Cockburn,  C.J.,  speaks,  viz.,  the  interest  of  the  defendants 
the  bank  in  the  goods  and  the  desire  to  procure  their  freedom 
from  any  restriction  placed  by  the  plaintiff  upon  the  carrying  out 
of  the  sale  from  which  the  defendants  the  bank  expected  to  receive 
and  in  the  end  did  receive  the  purchase-price. 

In  that  view,  the  learned  Referee  correctly  found  and  deter- 
mined, as  he,  states  in  his  written  opinion,  that  “ within  the  mean- 
ing of  the  cases  there  was  a new  and  distinct  consideration  (namely, 
the  forbearance  to  exercise  legal  rights  on  the  part  of  the  plaintiff 
and  the  direct  interest  of  and  benefit  to  the  bank  in  the  property 
passing  to  their  customer)  as  the  foundation  of  the  promise  made 
by  the  bank’s  manager.” 

The  promise  was  not  the  personal  or  individual  promise  of 
Denny,  the  manager,  made  on  his  own  account.  If  that  were  so, 
the  action  should  have  been  against  him.  But  the  promise  was 
made  on  behalf  and  for  the  benefit  of  the  defendants  the  bank, 
and  the  benefit  that  was  derived  from  the  transaction,  which  was 
carried  out  on  the  faith  of  the  promise,  accrued  to  the  defendants 
the  bank.  The  avails  of  the  sale  were  received  and  dealt  with 
by  them,  and  they  cannot  seriously  allege  that  it  was  not  their 
transaction. 

The  appeal  should  be  dismissed  with  costs. 
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G arrow,  M acl  aren,  and  Magee,  JJ.A.,  concurred. 

Meredith,  J.A. : — This  case  is  not  to  be  determined  upon 
that  which  took  place  in  regard  to  the  cheque  only:  if  that  were 
all  there  is  in  it,  it  would  be  a very  different  case ; and  the  plaintiff 
would,  no  doubt,  find  it  very  difficult  to  hold  his  judgment.  There 
is  very  much  more  in  it  than  that;  and  that  more,  in  my  opinion, 
is  quite  enough  to  support  that  judgment,  though  there  may  be 
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different  views  as  to  the  manner,  technically  speaking,  in  which 
that  is  done. 

Upon  the  findings  of  the  learned  Referee,  findings  well  sup- 
ported by  the  evidence,  the  bank,  in  my  opinion,  became  liable 
to  the  plaintiff  in  the  amount  in  question,  for  money  received 
by  them  for  the  plaintiff. 

The  property  in  the  goods  was  to  remain  in  the  plaintiff  until 
his  debt  was  paid,  that  is,  until  the  price  he  was  to  get  for  the  goods 
was  paid  to  him : the  price  at  which  they  were  sold  was,  therefore, 
his  to  the  extent  of  the  amount  coming  to  him,  the  profit  being 
that  of  the  purchaser  from  him  subject  to  the  bank’s  right  against 
him.  In  short,  the  goods  were  his,  and  the  proceeds  of  the  sale 
were  his,  to  the  extent  of  the  price  he  was  to  get.  And  the  bank 
took  and  dealt  with  the  goods  with  a knowledge  of  and  subject 
to  this  right.  Therefore,  to  the  extent  of  the  plaintiff’s  claim, 
the  money  received  by  the  bank  for  the  goods  was  received  by 
them  for  the  plaintiff. 

The  fact  that  the  plaintiff  endeavoured  to  get  his  debt  into 
the  shape  of  a negotiable  instrument,  and  failed,  cannot  impair 
his  prior  right. 

I would  dismiss  the  appeal. 


Appeal  dismissed  with  costs. 
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[IN  THE  COURT  OF  APPEAL.] 

Stecher  Lithographic  Co.  y.  Ontario  Seed  Co. 


Assignments  and  Preferences — Chattel  Mortgage — Assignment  of  Book-debts 
— Money  Advanced  to  Insolvent  Company  to  Pay  one  Creditor — Prefer- 
ence— Intent  to  Hinder  and  Delay - — 13  Eliz.  ch.  5 — Assignments  and 
Preferences  Act,  sec.  2,  sub-sec.  1 — Transaction  Set  aside — Rights  of 
Surety — Debt  Paid  by  Money  Advanced. 

Held,  affirming  the  judgment  of  a Divisional  Court,  22  O.L.R.  577,  that  the 
transaction  in  question  violated  both  the  Statute  of  Elizabeth  and  the 
provincial  enactment  against  unjust  preferences,  and  the  plaintiffs  were 
entitled  to  have  the  transaction  in  question  wholly  set  aside.  The  fact  of 
the  giving  of  value  for  an  impeached  security,  while  of  great  weight  on  the 
question  of  fact  whether  the  intention  was  to  defeat,  delay,  or  hinder 
creditors,  cannot,  under  the  provincial  enactment,  save  the  transaction, 
if  in  truth  made  with  such  intention. 

But  held,  in  this  reversing  the  judgment  of  the  Divisional  Court  and  re- 
storing that  of  Teetzel,  J.,  that  the  plaintiffs  had  no  rights  beyond  the 
removal  of  the  fraudulent  security  out  of  their  way;  and  J.,  who  was 
surety  for  the  insolvent  company  in  respect  of  the  debt  paid  off  by  the 
moneys  advanced,  did  not  lose  the  rights  which  he  had  against  the 
debtors  at  the  time  of  -the  carrying  into  effect  of  the  impeached  trans- 
action. 

Appeal  by  the  defendant  Adam  Uffelman  from  the  judgment 
of  a Divisional  Court  affirming  (with  a variation  in  favour  of  the 
plaintiffs)  the  judgment  of  Teetzel,  J.,  at  the  trial,  declaring 
a chattel  mortgage  made  by  the  defendant  company  to  the  appel- 
lant void  as  against  the  plaintiffs  and  other  creditors  of  the  de- 
fendant company.  The  judgments  below  are  reported  in  22 
O.L.R.  577. 

May  9.  The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaren,  Meredith,  and  Magee,  JJ.A. 

Sir  George  C.  Gibbons,  K.C.,  and  H.  J.  Sims,  for  the  appellant. 
It  is  immaterial  whether  the  money  advanced  to  the  company 
was  borrowed  by  the  appellant  or  by  his  brother.  It  was  actually 
advanced  to  the  compamy  and  by  the  company  applied  in  payment 
of  their  debt  to  the  Merchants  Bank  of  Canada.  This  is  not  a 
case  of  fraud.  Neither  the  defendant  nor  his  brother  was  making 
money  out  of  the  transaction.  Jacob  Uffelman  was  induced, 
upon  the  representation  that  the  company  had  a surplus  of 
$14,000,  to  become  surety  for  them.  No  notice  of  insolvency  is 
proved  as  regards  Jacob.  It  is  immaterial  whether  the  defendant 
was  influenced  in  advancing  the  money  on  the  chattel  mortgage 
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by  the  fact  that  he  would  thereby  assist  in  protecting  his  brother 
against  loss.  There  being  an  actual  bond  fide  advance  of  money, 
all  of  which  went  to  a creditor,  the  transaction  cannot  be  set  aside 
as  being  made  with  intent  to  defeat,  delay,  and  hinder.  If  the 
chattel  mortgage  had  been  given  to  Jacob,  the  surety,  and  the 
advance  had  been  made  by  him,  it  would  have  been  a money 
payment,  and  not  subject  to  attack;  if  the  plaintiffs  intended  to 
make  out  a case  of  preference,  Jacob  should  have  been  a party, 
and  the  plaintiffs  should  have  sought  a declaration  that  he  was 
the  real  mortgagee,  and  that  the  mortgage  was  given  with  intent 
that  he  should  obtain  a preference:  see  Kerry  v.  James  (1894), 
21  A.R.  338;  Robins  v.  Clark  (1880),  45  U.C.R.  362.  The  Supreme 
Court  of  Canada  did  not  intend  by  anything  said  in  Burns  v. 
Wilson  (1897),  28  S.C.R.  207,  or  in  Campbell  v.  Patterson,  Mader 
v.  McKinnon  (1892),  21  S.C.R.  645,  to  alter  the  law.  In  Mulcahy 
v.  Archibald  (1898),  28  S.C.R.  523,  the  same  Court  held  the  secur- 
ity good,  in  similar  circumstances.  Under  the  Statute  of  Eliza- 
beth, a payment  is  bond  fide  although  the  man  who  makes  it  is 
insolvent  to  his  own  knowledge  and  the  creditor  who  accepts  it 
knows  it:  May  on  Fraudulent  Conveyances,  3rd  ed.,  p.  73; 
Ex  p.  Games  (1879),  12  Ch.D.  314.  The  substitution  of  one 
security  for  another  is  perfectly  valid:  R.S.O.  1897,  ch.  147, 
sec.  3,  sub-sec.  5.  The  appellant  is,  at  the  least,  entitled  to  a 
lien  upon  the  assets  in  his  hands  to  the  extent  of  the  value  of 
the  security  (book-debts)  held  by  the  bank  at  the  time  the 
bank’s  claim  was  paid  by  the  advance  made  by  the  appellant  to 
the  company. 

M.  A.  Secord,  K.C.,  for  the  plaintiffs.  The  chattel  mortgage 
was  dishonest  from  its  inception.  The  book-debts  were  not 
released  to  the  company  when  the  bank’s  debt  was  paid.  There 
is  no  difference  between  a surety  who  is  a creditor  and  any  other 
creditor.  The  company  were  insolvent;  the  bank  were  pressing 
for  their  claim;  and  Jacob  Uffelman  had  to  be  protected.  His 
solicitor  told  him  that  he  could  not  safely  take  a chattel  mortgage, 
and  so  the  appellant  was  substituted  for  him.  The  appellant 
had  no  real  interest;  and  the  chattel  mortgage  was  made  with 
intent  to  defeat,  hinder,  and  delay  the  creditors,  and  was  properly 
set  aside:  Stoddart  v.  Wilson  (1888),  16  O.R.  *17;  Gibbons  v.  Wilson 
(1890),  17  A.R.  1;  Campbell  v.  Roche  (1891),  18  A.R.  646;  Burns 
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v.  Wilson , 28  S.C.R.  207;  Allan  v.  McLean  (1906),  8 O.W.R.  223, 
761;  Campbell  v.  Roche  (1891),  18  A.R.  646;  Murdoch  v.  O’Sulli- 
van (1878),  25  Gr.  392;  Canada  Carriage  Co.  v.  Lea  (1905),  11 
O.L.R.  171;  Con.  Rules  186,  193.  No  question  of  substitution 
of  securities  can  arise  on  this  appeal.  The  question  was  not 
raised  in  pleading,  nor  at  the  trial,  nor  in  the  Court  below.  If 
any  part  of  the  transaction  is  void  under  the  Statute  of  Elizabeth, 
the  whole  is  void. 

Gibbons,  in  reply.  Jacob  Uffelman  was  a surety  without 
consideration.  An  intention  to  give  a preference  is  not  an  intent 
to  defeat,  hinder,  and  delay  creditors.  Where  the  intention  is 
to  pay  debts,  and  the  money  is  paid  to  creditors,  there  can  be  no 
intent  to  injure  creditors;  at  the  most,  a preference  is  given  to 
one  creditor. 
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September  20.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  J.A.: — No  reasonable  fault  can  be  found  with  the 
findings  of  the  trial  Judge,  upon  the  evidence  adduced  by  the  part- 
ies at  the  trial  before  him.  The  effect  of  such  findings  is,  as  I 
understand  them,  that  the  transaction  in  question  was  really 
that  of  Jacob  Uffelman,  though  the  mortgage  was  taken  in  the 
name  of  the  defendant,  his  brother,  Adam  Uffelman;  and  that 
the  purpose  of  the  transaction,  and  the  effect  of  the  mortgage, 
was  to  delay  all  other  creditors  of  the  company  and  to  give  to 
Jacob  Uffelman,  who  was  a creditor  of  the  company,  an  unjust 
preference  over  all  other  its  creditors.  The  findings  are  not  in- 
consistent; the  scheme  was  intended  to  stave  off  all  other  creditors 
in  the  hope  that  the  company  might  recover  itself,  but,  if  not, 
that  the  defendant  would  have  his  preferential  security;  and 
therefore  was,  in  my  opinion,  a transaction  in  violation  of  both 
the  Statute  of  Elizabeth  and  the  provincial  enactment  against 
unjust  preferences. 

The  only  substantial  question  in  the  case,  as  it  seems  to  me, 
is  as  to  character  and  extent  of  the  relief  which  should  be  given 
to  the  plaintiffs.  When  the  mortgage  was  given,  Jacob  Uffelman 
was  a guarantor  of  the  Merchants  Bank  of  Canada,  who  were 
creditors  of  the  company,  and  who  had  security  to  a certain 
extent  for  their  claims  against  the  company,  to  the  benefit  of  which 
Jacob  Uffelman,  as  such  surety,  was  entitled;  by  the  transaction 
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in  question  the  claims  of  the  bank  were  all  paid  off,  and  so  Jacob 
Uffelman  was  released  from  his  liability  as  surety.  In  these,  and 
the  other,  circumstances  of  the  case,  the  plaintiffs  are  entitled  to 
have  the  transaction  in  question  wholly  set  aside;  but,  in  my 
opinion,  it  does  not  follow  from  that  that  Jacob  Uffelman  is  also 
to  lose  the  rights  which  he  had  against  the  company  at  the  time 
of  the  carrying  into  effect  of  the  impeached  transaction.  Why 
should  he?  What  right  have  the  plaintiffs  at  common  law,  under 
the  Statute  of  Elizabeth,  or  under  the  provincial  enactment,  beyond 
the  removal  of  the  fraudulent  security  out  of  their  way?  The 
only  penalty  which  the  Courts  can  impose  is  that  provided 
for  in  the  Statute  of  Elizabeth,  and  that  is  not  sought  in  this 
action.  The  parties  should,  in  my  opinion,  be  put  in  the  same 
position  as  if  the  impeached  transaction  had  never  taken  place; 
and  that,  as  I understood  him,  was  the  position  finally  taken  by 
Mr.  Secord,  in  his  argument  of  this  appeal. 

I may  add  that  the  fact  of  the  giving  of  value  for  an  impeached 
security,  whilst  entitled  to  great  weight  on  the  question  of  fact 
whether  the  intention  was  to  defeat,  delay,  or  hinder  creditors, 
cannot,  under  the  provincial  enactment,  save  the  transaction, 
if  in  truth  made  with  such  intention. 

I would  allow  the  appeal  to  the  extent  of  restoring  the  judg- 
ment directed  to  be  entered  at  the  trial,  and  would  dismiss  it  in 
other  respects;  the  defendant  should  have  the  general  costs  of 
the  appeal,  but  should  pay  the  costs  of  that  branch  of  it  upon 
which  he  has  failed,  if  there  be  any  separable  from  the  general 
costs. 


XXIV.] 


ONTARIO  LAW  REPORTS. 


507 


[MEREDITH,  C.J.C.P.] 

Benner  v.  Mail  Printing  Co. 

Libel — N ewspaper — Notice  Specifying  Statements  Complained  of — Libel 
and  Slander  Act,  sec.  8 — Notice  not  Addressed  to  Defendant — Sum- 
mary Judgment  Dismissing  Action . 

In  an  action  for  a libel  published  in'  a newspaper,  it  must  be  shewn  that 
the  notice  specifying  the  statements  complained  of,  required  by  sec.  8 
of  the  Libel  and  Slander  Act,  was  given  to  the  defendant  in  the  action. 
Where  the  notice  was  addressed  to  the  publisher  and  general  manager  of 
a newspaper,  and  the  action  brought  against  the  proprietor  of  the  news- 
paper, the  action  was  dismissed  by  a judgment  upon  summary  appli- 
cation, as  upon  demurrer. 

Motion  by  the  defendants  for  judgment  on  the  pleadings  and 
admissions  by  the  plaintiff  on  his  examination  for  discovery. 

June  29.  The  motion  was  heard  by  Meredith,  C.J.C.P., 
in  the  Weekly  Court  at  Toronto. 

C.  Swabey,  for  the  defendants. 

H.  S.  White,  for  the  plaintiff. 

September  25.  Meredith,  C.J.: — The  action  is  for  libel  pub- 
lished in  a newspaper;  and  the  question  for  decision  is,  whether 
or  not  the  notice  served  by  the  plaintiff,  specifying  the  statements 
complained  of,  was  a sufficient  notice  to  the  defendants,  within 
the  meaning  and  for  the  purposes  of  sec.  8 of  the  Libel  and  Slander 
Act,  9 Edw.  VII.  ch.  40  (0.)* 

*8. — (1)  No  action  for  libel  contained  in  a newspaper  shall  lie  un  ess 
the  plaintiff  has  within  six  weeks  after  the  publication  thereof  has  come 
to  his  notice  or  knowledge  given  to  the  defendant  notice  in  writing,  speci- 
fying the  statement  complained  of 

The  notice  is  addressed  as  follows:  “To  W.  J.  Douglas,  Esq., 
Publisher  and  General  Manager,  Mail  & Empire.” 

An  action  for  a libel  published  in  a newspaper  lies  as  well 
against  the  publisher  as  against  the  proprietor  of  it. 

Section  8 requires  that  notice  in  writing  be  given  to  the  de- 
fendant, and  the  notice  given  in  this  case,  as  I read  it,  was  not 
a notice  to  the  defendants,  but  to  Mr.  Douglas  as  publisher  and 
general  manager  of  the  newspaper  in  which  the  alleged  libel  was 
published. 

It  was  necessary  to  give  the  notice  to  Mr.  Douglas  if  the  plain- 
tiff intended  to  bring  an  action  against  him;  and  the  notice  served 
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must,  I think,  be  treated  as  a notice  to  and  as  preliminary  to  an 
action  against  him. 

It  was  contended  by  Mr.  White  that  the  objection  to  the  notice 
ought  not  to  be  dealt  with  on  a motion  for  judgment,  but  should 
be  left  to  be  dealt  with  at  the  trial;  and,  if  I thought  that  any 
evidence  the  plaintiff  might  be  able  to  adduce  at  the  trial  would 
help  him,  I would  adopt  the  latter  course;  but  I do  not  see  how 
any  evidence  can  help  the  plaintiff,  and  think  that  the  objection, 
whenever  it  is  dealt  with,  must  be  dealt  with  upon  the  form  of 
the  notice  and  that  only;  and  must,  therefore,  treat  the  case  as  it 
would  have  been  dealt  with  under  the  former  practice  if  the  facts 
as  to  the  notice  had  been  spread  out  on  the  plaintiff’s  pleading 
and  the  defendants  had  demurred  to  it. 

The  action  must  be  dismissed  with  costs. 


[BOYD,  C.] 

Pears  v.  Stormont. 

Club — Unincorporated  Association — Rent  of  Club  Premises — Liability  of 
Members  of  Executive  Committee — Liability  of  Whole  Body  of  Mem- 
bers— Contribution. 

The  plaintiff  made  a lease  to  an  athletic  association  of  premises  to  be  used 
for  the  purposes  of  the  association;  and,  as  the  association  turned  out 
to  be  a mere  voluntary,  unincorporated  association,  he  sued  the  members 
of  the  executive  committee  for  a sum  unpaid  for  rent.  There  was  no 
evidence  as  to  whether  the  plaintiff  knew  the  position  of  the  association 
when  he  made  the  lease.  His  negotiations  were  with  the  executive 
committee,  and  the  lease  was  signed  by  the  chairman  of  the  committee, 
under  seal,  by  the  direction  and  at  the  instance  of  the  executive  com- 
mittee, who  were  appointed  by  the  whole  body  of  members: — 

Held,  that  those  were  bound  who  were  responsible  for  the  procuring  of 
the  lease  and  the  enjoyment  of  its  benefits;  and,  semble,  the  whole  body 
of  the  members  initiating  and  approving  of  the  lease  might  have  been 
made  liable;  but  this  did  not  relieve  from  liability  the  members  of  the 
executive  committee,  who  had  been  sued;  there  being  no  defence  by 
way  of  abatement  for  non-joinder  of  defendants,  there  was  no  technical 
difficulty  in  giving  judgment  against  those  before  the  Court;  and, 
semble,  they  might  have  contribution  after  judgment  and  payment. 

Review  of  the  authorities. 

Aikins  v.  Dominion  Live  Stock  Association  of  Canada  (1896),  17  P.R. 
303,  followed. 

Action  against  members  of  the  executive  committee  of  the 
Tecumseh  Amateur  Athletic  Association  (an  unincorporated 
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association)  to  recover  $960  alleged  to  be  due  for  rent  of  premises  1911 

used  for  the  purposes  of  the  association.  Pears 

v. 

September  22.  The  action  was  tried  before  Boyd,  C.,  without  Stormont. 
a jury,  at  Toronto. 

A.  J.  Russell  Snow,  K.C.,  for  the  plaintiff. 

S.  W.  Burns,  for  the  defendant  Stormont. 

T.  N.  Phelan,  for  the  defendant  Querrie. 

W.  N.  Ferguson,  K.C.,  for  the  defendant  English. 

W.  A.  Proudfoot,  for  the  defendants  Fitzgerald  and  Edworthy. 

The  defendant  Hunter,  in  person. 

A.  A.  Bond,  for  certain  other  defendants. 

September  25.  Boyd,  C. : — This  case  is  one  involving  ques- 
tions of  law  rather  than  of  conflicting  evidence — as  to  which 
there  is  no  controversy:  the  plaintiff  personally  gives  no  evidence 
except  the  production  of  the  lease,  and  proves  his  case  out  of  the 
mouth  of  the  defendants. 

The  cases  cited  for  the  plaintiff  appear  to  me  to  be  still  good 
law,  and  confirm  my  first  impressions  during  the  progress  and  at 
the  close  of  the  hearing.  I will  now  summarise  those  which  are 
of  chief  moment. 

The  managing  committee  borrow  a sum  of  money  for  the  use 
of  the  club.  The  defendant  is  one  of  the  active  members  of  the 
committee,  and  was  cognizant  of  the  whole  transaction.  One  of 
the  committee  who  had  been  compelled  to  pay  the  whole  loan  is 
entitled  to  call  on  his  fellow-committeemen  for  contribution: 

Earl  of  Mountcashell  v.  Barber  (1853),  14  C.B.  53,  69. 

The  same  was  held  by  the  Court  of  Appeal  in  Shaw  v.  Tassie 
(1896),  17  P.R.  315  n.,  where  money  was  lent  on  mortgage  to  an 
incorporated  society,  and  the  mortgage  was  executed  in  the  name 
of  the  society  as  if  it  were  an  incorporated  company,  and  it  was 
said  that  the  defendant,  one  of  them,  who  had  actively  carried  on 
the  negotiations,  was  personally  liable  on  an  implied  liability 
arising  from  the  fact  that  the  society  turned  out  to  be  an  unincor- 
porated one  and  that  the  other  members  would  be  jointly  liable 
with  him. 

This  view  of  the  law  appears  to  be  controverted  by  Mr.  Justice 
Rose  in  the  case  of  Aikins  v.  Dominion  Live  Stock  Association  of 
Canada  (1896),  17  P.R.  303,  310,  311,  basing  himself  on  the  case 

34 — XXIV.  O.L.R. 


510 

Boyd,  C. 

1911 

Peaks 

v. 

Stobmont. 


ONTARIO  LAW  REPORTS.  [vol. 

of  Jones  v.  Hope  (1880),  in  a foot-note  to  Overton  v.  Hewett  (1886), 
3 Times  L.R.  246,  247 ; but  I think  the  better  opinion  is  that  of  the 
Chief  Justice  in  the  Aikins  case  (p.  305),  that  “ where  credit  is 
given  to  an  abstract  entity  such  as  a club,  the  person  who  gives 
the  credit  to  it  may  look  to  those  who  in  fact  assumed  to  act 
for  it  and  those  who  authorised  or  sanctioned  that  being  done.” 
The  Chief  Justice  adds:  “At  all  events,  where  he  did  not  know  of 
the  want  of  authority  of  the  agent  to  bind  the  club.” 

Nothing  is  proved  one  way  or  the  other  as  to  the  present 
plaintiff ; the  inference  from  the  absence  of  evidence  would  be  that 
he  assumed  that  the  athletic  association  was  competent  to 
contract,  which  turns  out  not  to  be  the  fact — as  it  is  a mere  volun- 
tary association  of  persons,  who  acted  in  the  matter  of  getting  the 
lease  by  an  executive  committee.  The  committee  negotiated  the 
matter  and  entered  into  the  engagement  for  procuring  the  lease  of 
their  club  premises,  by  means  of  their  chairman,  who  signed  the 
lease  under  seal.  No  one,  therefore,  was  bound  under  the  terms  of 
the  written  contract  ; but  the  consequence  in  law  is  not  that  all  go 
free,  but  that  those  are  bound  who  are  responsible  for  the  procur- 
ing of  the  lease,  and  the  enjoyment  of  its  benefits.  Stormont 
executed  the  lease  by  the  direction  and  at  the  instance  of  the 
executive  committee  (who  are  the  defendants),  and  this  executive 
acted  for  the  whole  body  of  the  members  who  appointed  the 
executive  committee  for  the  very  purpose  of  getting  these  premises 
under  the  lease  thereof.  The  whole  body  of  members  initiating 
and  approving  of  this  lease  might  have  been  made  liable  (as  it  now 
appears  to  me),  but  this  does  not  relieve  from  liability  the  members 
of  the  executive  committee  who  have  been  sued.  Judgment 
against  them  and  payment  by  them  would  put  them  in  the  way 
of  getting  proper  contribution  from  those  others  who  are  liable 
and  have  not  been  sued.  There  is  no  defence  by  way  of  abatement 
for  non-joinder  of  defendants,  and  there  is  no  technical  difficulty 
in  giving  judgment  against  those  now  before  the  Court. 

I must  confess  that  there  is  difficulty  in  dealing  with  the  case 
of  Overton  v.  Hewett,  3 Times  L.R.  246,  and  the  unreported  case 
cited  in  the  foot-note  at  p.  247  of  Jones  v.  Hope,  this  latter  being 
the  case  of  action  by  a solicitor  against  the  finance  committee  of  a 
volunteer  corps  to  recover  payment  for  a bill  of  costs  for  services 
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rendered  to  the  corps.  The  Court  held  that  the  solicitor  had 
contracted  with  one  of  the  defendants  for  “the  corps,”  in  the  sense 
of  an  abstract  entity,  and  not  with  the  individual  members  thereof 
— a conclusion,  it  appears  to  me,  of  some  violence,  to  extricate  the 
Colonel  from  personal  liability.  This  doctrine  was  applied  in 
Overton  v.  Hewett  on  the  ground,  apparently,  that  the  plaintiff 
had  admitted  that  he  supplied  goods  to  “the  club,”  and  the  Court 
held  that  credit  was  given  to  the  club  as  a whole  and  not  to  the 
individual  members.  That  element  is  wanting  in  this  case,  and 
it  is  not  to  be  inferred,  I think,  from  any  of  the  circumstances  that 
the  plaintiff  looked  to  the  abstract  entity — the  unincorporated 
association — instead  of  to  the  active  members  who  acted  in  ob- 
taining the  lease.  The  Overton  case  may  be  supported  on  another 
ground,  that  the  agent  ordering  the  goods  was  in  possession  of  a 
specific  fund  wherewith  to  pay  for  the  goods,  and  by  the  rules  of 
the  club  it  was  stipulated  that  no  agent  of  the  club  should  have 
power  to  deal  with  or  pledge  the  personal  credit  of  the  members. 
And  of  this  rule  Overton  had  express  notice.  On  the  whole,  I do 
not  think  these  cases  should  govern  the  case  in  hand. 

In  Steele  v.  Gourley  (1887),  3 Times  L.R.  772,  an  action  arising 
out  of  the  same  circumstances  and  in  reference  to  the  same  club 
as  Overton  v.  Hewett , the  appellate  Court  did  not  give  effect  to  the 
law  as  laid  down  in  that  earlier  case,  overruled  the  Divisional 
Court,  which  had  followed  it,  and  restored  judgment  for  the  plain- 
tiff. The  Master  of  the  Rolls  said:  “ It  was  plain  that  the  plain- 
tiff had  not  given  credit  to  those  defendants  in  supplying  the 
meat,  but  to  the  club,  although  he  did  not  do  so  on  the  terms  that 
if  the  club  fund  were  exhausted  he  ought  not  to  be  paid.  He  had, 
however,  no  right  to  look  to  the  club  members  personally  for 
payment.  . . . The  proposition  that  the  plaintiff  had  supplied 

the  meat  without  any  contract  at  all,  but  looking  to  the  honour 
of  the  members  of  the  club,  was  quite  untenable.  There  was 
evidence,  then,  to  go  to  the  jury  that  the  defendants  had  rendered 
themselves  liable  by  authorising  the  orders  to  the  plaintiff,  and 
if  they  authorised  those  orders  they  authorised  them  on  the  ordin- 
ary terms.”  Lopes,  L.J.,  said:  “The  plaintiff  might  think  he 
was  contracting  with  the  club  and  might  give  credit  to  the  club, 
but  he  could  only  sue  the  real  principals.”  That  is  to  say,  there 
being  an  apparent  contract  with  the  club,  and  that  being  a body 
which  the  law  cannot  recognise  as  party  to  a contract,  there  must 
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the  way  in  which  it  is  put  by  Mr.  Justice  Day  in  the  trial  of 
Steele  v.  Gourley  (1886),  3 Times  L.R.  118,  at  p.  119.  I think 
his  judgment,  as  there  given,  is  more  in  accord  with  the  general 
trend  of  authorities  than  the  exceptional  deflection  to  be  found 
in  the  Overton  and  Jones  cases. 

The  case  cited,  Whitford  v.  Laidler  (1883),  94  N.Y.  145,  is 
widely  distinguishable,  on  the  ground  that  the  real  defendant, 
with  whom  and  for  whom  the  contract  was  made,  was  a body 
corporate. 

The  English  rule  is  followed  in  another  American  case  of 
Fredendall  v.  Taylor  (1868),  23  Wis.  R.  538,  540,  in  which  a sub- 
committee, acting  for  a larger  committee,  made  the  contract, 
and  it  was  held  that  the  former  in  making  the  contract  were  acting 
as  agents  of  the  committee  and  were  acting  within  their  power. 
The  work  was  done  for  an  association  not  incorporated,  and  which 
had  no  legal  existence  so  that  it  could  contract  or  be  sued  as  such. 
And  when  such  is  the  case  a committee  which  assumes  to  contract 
for  services  for  such  an  irresponsible,  intangible  association  must 
become  personally  liable,  else  there  is  no  liability  whatever. 
Such  a rule,  it  is  said,  is  salutary,  and  tends  to  the  promotion  of 
justice,  by  preventing  the  procurement  of  services  from  too  in- 
cautious and  confiding  labourers,  by  putting  forward  an  irrespon- 
sible committee  to  act  for  an  irresponsible  association. 

All  that  is  decided  in  Wise  v.  Perpetual  Trustee  Co.,  [1903]  A.C. 
139,  pertinent  to  this  case,  is,  that  members  of  a club  are  not, 
as  such,  liable  to  pay  its  obligations,  but  they  may  make  them- 
selves liable  by  authorising  or  ratifying  the  expenditure  made  or 
incurred  for  the  purposes  of  the  club.  That  such  is  the  law  is 
recognised  in  the  other  cases  cited  for  the  defendants,  such  as 
Harper  v.  Granville-Smith  (1891),  7 Times  L.R.  284,  and  Draper 
v.  Earl  Manvers  (1892),  9 Times  L.R.  73. 

Judgment  must  be  entered  for  the  amount  claimed  against 
all  the  defendants  who  were  members  of  the  association  and  of  the 
executive  committee,  to  whom  was  intrusted  the  procurement  of 
the  lease,  with  costs,  except  the  defendant  Querrie,  who  was  not 
a member — though  he  advised  as  to  the  lease  and  was  otherwise 
active,  yet  in  law  he  was  an  outsider;  the  action  is  dismissed  as 
to  him  with  costs. 
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[BOYD,  c.] 

Chandler  & Massey  Limited  v.  Irish. 

Company — Illegal  Disposition  of  Assets — Acquisition  by  Shareholder  of 

Shares  in  Another  Company — Breach  of  Trust — Winding-up  of  Com- 
pany— Right  of  Liquidator  to  Follow  Assets. 

In  the  circumstances  set  out  below,  it  was  held,  that  certain  shares  of 
the  capital  stock  of  a new  company  were  acquired  by  the  defendant  by 
means  of  the  assets  of  the  plaintiffs,  an  insolvent  company,  illegally 
and  in  breach  of  trust  applied  by  the  president  of  the  plaintiffs  in  the 
purchase  of  the  shares  for  the  defendant,  who  was  a shareholder  in  the 
plaintiff  company;  that  notice  of  the  illegal  dealing  was  to  be  im- 
puted to  the  defendant;  and  that  the  liquidator  of  the  plaintiffs  was 
entitled  to  follow  the  assets  of  the  plaintiffs,  so  illegally  used,  into  the 
shares  of  the  new  company  held  by  the  defendant,  there  being  a suffi- 
cient ear-marking  and  identification  of  the  fund  to  satisfy  the  Court 
of  its  trust  character. 

The  statement  of  claim  was  as  follows : — 

1.  The  plaintiffs  are  a mercantile  corporation,  heretofore 

carrying  on  business  at  the  city  of  Toronto,  and  are  represented 
in  this  action  by  Osier  Wade,  . . . appointed  permanent 

liquidator  of  the  company  on  or  about  the  6th  February,  1909.  . 

The  defendant  is  an  insurance  broker,  carrying  on  business 
at  the  city  of  Toronto. 

2.  The  defendant  was  the  holder  of  ten  shares  in  the  plain- 
tiff company,  allotted  to  him  on  the  17th  April,  1902,  but  was 
not  actively  engaged  in  the  management  of  the  company. 

3.  On  or  about  the  4th  September,  1905,  a meeting  of  the 
shareholders  of  the  plaintiff  company  was  held,  at  which,  amongst 
other  business,  a resolution  was  passed  as  follows:  “The  presi- 
dent submitted  the  position  of  affairs  with  regard  to  the  com- 
pany and  formation  of  Chandler  Ingram  & Bell  Limited,  and 
asked  the  company  to  sanction  what  had  been  done  by  him  in 
regard  to  the  formation  of  Chandler  Ingram  & Bell  Limited, 
whereby  the  following  persons  were  to  be  allowed  the  money 
set  opposite  their  names,  in  consideration  of  the  assistance  given 
by  them  in  the  formation  of  Chandler  Ingram  & Bell  Limited— 
Irish  M.  H.”  (the  plaintiff),  “$1,000”  (and  eight  other  persons, 
various  sums).  “On  motion  duly  made,  it  was  resolved  that  the 
arrangement  made  by  the  president  should  be  ratified  and  con- 
firmed, and  that  the  company  do  allow  the  sums  of  money  to  the 
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parties  set  opposite  their  names,  on  condition  that  such  parties 
agree  that  they  will  not  he  entitled  to  any  further  dividends  on 
the  stock  held  by  them,  or  that,  in  case  of  winding-up,  distri- 
bution, or  other  liquidation  of  the  company,  they  shall  not 
participate  in  the  assets  thereof,  and  that  in  the  meantime  they 
shall  transfer  their  shares  to  the  president,  who  will  hold  the  same 
as  trustee  for  the  company.” 


4.  The  said  sum  of  $1,000  was  the  par  value  of  the  shares  held 
by  the  defendant,  and  the  said  sum  of  $1,000  was  in  fact,  as  the 
plaintiffs  allege,  money  paid  to  the  defendant  in  consideration  of 
his  surrendering  his  shares  to  the  company,  the  plaintiffs  alleg- 
ing that  the  transaction  in  fact  amounted  to  a purchase  of  the 
said  shares  by  the  company. 

5.  The  plaintiffs  further  allege  that  the  said  money,  if  not 
actually  paid  in  cash,  was  paid  by  the  delivery  to  the  defendant 
of  a like  number  of  shares  in  Chandler  Ingram  & Bell  Limited. 

6.  The  plaintiffs  allege  that  the  transaction  was  ultra  vires , 
and  that  no  services  were  rendered,  as  suggested  by  the  resolu- 
tion, entitling  the  defendant  to  any  compensation  whatever, 
and  the  consideration  alleged  in  the  said  resolution  was  entirely 
fictitious  and  illusory. 


The  plaintiffs,  therefore,  claim  the  sum  of  $1,000  and  their 
costs  of  this  action. 

The  statement  of  defence  was  as  follows: — 

1.  The  defendant  has  no  knowledge  of  the  allegations  con- 
tained in  the  1st  paragraph  of  the  statement  of  claim. 

2.  The  defendant  admits  that  he  subscribed  for  ten  shares  in 
the  capital  stock  of  Chandler  & Massey  Limited,  and  the  said 
shares  were  allotted  to  him,  and  he  paid  in  full  therefor,  and 
became  and  was  the  holder  thereof  as  fully  paid  shares. 

3.  The  defendant  had  no  notice  or  knowledge  of  the  meeting 
of  shareholders  referred  to  in  the  3rd  paragraph  of  the  statement 
of  claim,  or  of  any  of  the  proceedings  had  or  taken  thereat. 

4.  The  defendant  specifically  denies  that  the  sum  of  $1,000 
mentioned  in  the  3rd  and  4th  paragraphs  of  the  statement  of 
claim,  or  any  part  thereof,  was  ever  paid  to  the  defendant,  either 
in  cash  or  by  the  delivery  to  the  defendant  of  shares  in  Chandler 
Ingram  & Bell  Limited  or  otherwise. 
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5.  The  defendant  alleges  and  the  fact  is  that  he  had  no 
dealings  of  any  kind  with  Chandler  & Massey  Limited  in  con- 
nection with  the  matters  set  forth  in  the  statement  of  claim. 

6.  The  defendant  further  alleges  and  the  fact  is  that  the  de- 
fendant being  the  holder  of  ten  fully  paid  shares  of  the  capital 
stock  of  Chandler  & Massey  Limited,  agreed  with  one  Walter 
Howard  Chandler  to  transfer  the  said  shares  to  him,  in  consider- 
ation of  the  said  Chandler  causing  to  be  issued  and  allotted  to 
the  defendant  ten  fully  paid  shares  of  the  capital  stock  of 
Chandler  Ingram  & Bell  Limited;  and,  pursuant  to  this  agree- 
ment, the  defendant  transferred  the  said  ten  fully  paid  shares 
of  the  capital  stock  of  Chandler  & Massey  Limited  to  the  said 
Walter  Howard  Chandler,  and  ten  fully  paid  shares  of  the 
capital  stock  of  Chandler  Ingram  & Bell  Limited  were  issued 
and  allotted  to  the  defendant. 

The  plaintiffs  joined  issue  on  the  statement  of  defence. 
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September  26.  The  action  was  tried  before  Boyd,  C'.,  without 
a jury,  at  Toronto. 

A.  C.  McMaster,  for  the  plaintiffs,  referred  to  Eyre’s  Case 
(1862),  31  Beav.  177;  Darnell’s  Case  (1856),  22  Beav.  43;  Ex  p. 
Morgan  (1849),  1 Macn.  & G-.  225;  Lawes’s  Case  (1852),  1 De  G-. 
M.  & G-.  421;  Rope  v.  International  Financial  Society  (1876)  , 4 
Ch.  D.  327;  Trevor  v.  Whitworth  (1887),  12  App.  Cas.  409; 
Crandall  v.  Lincoln  (1884),  52  Conn.  73. 

R.  E.  Rose,  K.C'.,  for  the  defendant. 


September  27.  Boyd,  C. : — The  plaintiff  company  was  (as  a 
witness  said)  getting  into  deep  water,  and  a plan  was  formed  to 
relieve  the  situation  by  forming  subsidiary  companies,  who 
should  buy  out  part  of  the  assets,  and  so  better  the  condition  of 
the  plaintiff  company.  It  was  desired  to  get  some  members  of 
the  old  company  to  enter  the  several  new  companies,  and,  of 
these  members,  Irish,  the  defendant,  held  $1,000  of  paid-up 
stock  in  the  plaintiff  company,  which  he  was  willing  to  relin- 
quish and  acquire  the  like  amount  of  paid-up  stock  in  one  of  the 
new  companies.  The  matter  was  negotiated  by  one  Chandler,  his 
cousin,  and  a leading  officer,  president,  and  member  of  the  plain- 
tiff corporation.  Irish  does  not  know,  as  he  says,  how  the  change 
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was  brought  about,  beyond  this,  that  he  handed  over  his  scrip  in 
the  plaintiff  company  to  Chandler,  and  he  subscribed  for  stock  in 
the  new  company,  on  the  understanding  that  he  was  not  to  pay 
for  it.  Nor  did  he  pay  for  it,  though  subsequently  a fully  paid- 
up  certificate  for  the  stock  was  handed  to  him. 

The  payment  for  the  stock  was  managed  in  this  way.  The 
new  company  brought  assets  to  a large  extent  from  the  old  com- 
pany, and  paid  for  them  by  cheque  and  otherwise.  One  of  the 
cheques  passed  was  for  $3,200  from  the  new  company  to  the  old 
one  (plaintiff)  ; and,  as  a part  of  the  same  transaction,  a cheque 
of  like  amount  and  date  was  passed  from  the  old  company 
(plaintiff)  to  the  new  company,  which  was  by  that  company 
treated  as  the  means  whereby  the  defendant’s  stock  therein 
(together  with  other  stock  in  like  case)  should  be  handed  over  as 
paid-up  stock.  The  cheque  or  the  money  so  received  and  so 
applied  by  the  new  company  was  undoubtedly  the  assets  of  the 
old  company,  and  was  illegally  applied  in  the  purchase  of  stock 
for  Irish  in  the  new  company. 

I quote  some  passages  from  the  evidence  of  Ingram  (one  of 
the  constituents  of  both  companies)  referring  to  cash  item  of 
$3,000  (31st  October)  : “That  was  $3,200  worth  of  shares  that 
were  on  what  we  termed  a transfer  basis  from  one  company  to 
the  other:  shareholders  in  the  Chandler-Massey  company  got 
shares  in  our  company  for  that  amount.  The  way  it  was  paid 
(as  by  the  books)  was  our  giving  a cheque  and  getting  a cross- 
cheque back  and  giving  these  people  shares  in  our  company 
instead  of  the  Chandler-Massey.” 

The  defendant  was  a provisional  director  of  the  new  com- 
pany, and,  when  he  was  subscribing  for  the  new  stock,  he  was 
told  by  Ingram  that  his  $1,000  would  be  handled  on  the  stock 
transfer  proposition,  “as  my  own  stock  and  Mr.  Bell’s  and  some 
others,”  which  Mr.  Chandler  had  agreed  to  transfer  from  one 
company  to  the  other. 

Mr.  Bell,  of  the  new  company,  and  the  accountant  who  had 
to  do  with  the  books,  said,  in  evidence  as  to  what  occurred  at  the 
time  of  Irish’s  subscribing,  as  follows:  “Did  you  tell  him  that 
the  matter  was  going  to  be  put  through  by  Chandler  & Massey 
Limited  giving  you  a cheque  for  his  stock?  A.  I don’t  know  it 
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was  explained  in  that  way,  but  it  was  understood  that  amount 
was  to  he  transferred  from  his  credit.  Q.  From  where  ? A.  From 
the  old  company  . . . transferred  to  our  company  . . . 

that  this  stock  was  going  to  be  transferred  to  our  company.  ” 

I think  Irish  is  so  implicated  in  this  transaction — which  was 
an  illegal  dealing  by  the  president  of  the  plaintiff  company  with 
the  trust  funds — as  to  be  liable  to  renounce  any  benefit  there  may 
be  in  the  stock  held  by  him  in  the  new  company,  at  the  call  of 
the  liquidator  of  the  plaintiff  company.  There  seems  to  be  no 
good  reason  why  these  trust  funds  to  the  extent  of  $1,000,  which 
have  gone  into  the  acquisition  of  this  stock  in  the  new  company, 
should  not  be  followed  by  the  liquidator  of  the  old  company. 
There  is  a sufficient  ear-marking  and  identification  of  the  fund 
to  satisfy  the  Court  of  its  trust  character;  and  I do  not  regard 
Mr.  Irish  as  other  than  a volunteer — certainly  not  a bond  fide 
purchaser  for  value.  I think  notice  of  the  modus  operandi  may 
be  well  imputed  to  him,  both  from  what  he  knew  and  from  what 
he  chose  to  be  ignorant  of  or  silent  about,  and  also  from  the  fact 
that  he  left  his  affairs,  as  to  this  transfer  of  stock  from  one  com- 
pany to  the  other,  in  the  hands  of  his  agent,  Mr.  Chandler,  who 
was  the  active  manager  in  the  whole  transaction. 

The  cases  cited  by  Mr.  McMaster  I have  consulted,  and  they 
cover  pretty  well  the  law  involved  in  this  litigation. 

Judgment  should  be  with  costs  in  favour  of  the  liquidator, 
and  declaring  that  the  shares  of  stock  held  by  the  defendant 
have  been  acquired  by  means  of  the  assets  of  the  insolvent  com- 
pany, and  that  they  are,  therefore,  recoverable  by  the  liquidator. 


[IN  THE  COURT  OF  APPEAL.] 

Re  Henderson  and  Township  of  West  Nissouri. 

Public  Schools — Continuation  School — County  By-law — High  School  Dis- 
trict— Township  By-law — Continuation  Schools  Act,  1909,  sec.  9 — 
High  Schools  Act,  1909,  sec.  4 — “Existed  in  Fact.}> 

The  orders  of  'Middleton,  J.,  and  a Divisional  Court,  23  O.L.R.  21,  were 
affirmed. 

Appeal  by  James  Henderson  from  the  order  of  a Divisional 
Court  affirming  the  order  of  Middleton,  J.,  dismissing  the  ap- 
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pellant’s  motion  to  quash  by-law  No.  208  of  the  Township  of 
West  Nissouri,  purporting  to  be  a by-law  to  levy  a rate  for  the 
erection  of  a school-house  for  a continuation  school.  The  opin- 
ions of  Middleton,  J.,  and  of  the  Judges  composing  the  Divi- 
sional Court  are  reported  in  23  O.L.R.  21.  By  order  of  the  Court 
of  Appeal  (23  O.L.R.  651)  the  West  Nissouri  Continuation 
School  Board  were  allowed  to  intervene  and  support  the  by-law. 


May  16.  The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaren,  Meredith,  and  Magee,  JJ.A. 

J.  M.  McEvoy,  for  the  appellant. 

G.  8.  Gibbons,  for  the  Corporation  of  the  Township  of  West 
Nissouri. 

T.  G.  Meredith , K.C.,  and  W.R.  Meredith,  for  the  West  Nis- 
souri Continuation  School  Board. 

The  points  argued  are  sufficiently  indicated  in  the  former 
report  and  in  the  judgments  delivered  in  the  Court  of  Appeal. 


September  29.  Garrow,  J.A. : — Appeal  by  the  applicant 
from  the  judgment  of  a Divisional  Court  affirming  the  judg- 
ment of  Middleton,  J.,  refusing  to  quash  a by-law  passed  by  the 
municipal  council  of  the  Township  of  West  Nissouri.  In  the 
Divisional  Court  Riddell,  J.,  dissented. 

It  is  not  very  clear  what  the  object  of  the  county  council  was 
in  passing  the  by-law  of  the  28th  January,  1888.  At  that  time 
R.S.O.  1887,  ch.  226,  was  in  force.  Section  4 enacted  that  there 
should  “be  a high  school  ...  in  every  county,”  that  is,  at 
least  one.  By  sec.  6 the  county  council  might  constitute  an 
electoral  district  a separate  district  for  high  school  purposes,  in 
order  that  it  might  contribute  to  the  support  of  one  or  more 
high  schools  therein,  as  the  council  might  determine.  And  by 
sec.  8,  the  council  might,  with  the  approval  of  the  Lieutenant- 
Governor  in  council,  establish  additional  high  schools,  under 
certain  circumstances  which  I need  not  specify. 

A high  school  district  without  a high  school  would  seem  to 
be  an  anomaly,  and,  therefore,  sec.  6 seems  to  imply  that  there 
shall  be  at  least  one  high  school  in  the  electoral  district  at  the 
time  it  is  set  apart  as  a separate  high  school  district.  There  is  no 
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evidence  that  there  was  then  such  a school,  or  even  that  one  has 
since  been  established  within  the  electoral  district  of  East 
Middlesex. 

If  the  intention  was  to  act  under  sec.  8,  the  approval  of  the 
Lieutenant-Governor  in  council,  was  necessary.  And  it  does 
not  appear  that  that  was  ever  obtained.  It  may,  under  these 
circumstances,  well  be  doubted  if  the  by-law  was  intended  to 
‘ ‘ constitute ’ ’ (see  sec.  6),  or  “ establish”  (see  sec.  8),  East 
Middlesex  a separate  high  school  district  within  the  meaning  of 
the  statute.  There  appears  to  have  been  at  that  time  one  or 
more  high  school  districts  in  the  county,  and  the  by-law  in  its 
enacting  part  simply  “confines”  the  limits  of  the  three  dis- 
tricts therein  mentioned,  but  does  not  apparently  expressly  ‘ ‘ con- 
stitute” or  “establish”  any  of  them. 
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Then  if  the  intention  was  really  to  “establish”  a separate 
high  school  district,  it  is  very  singular  that  no  board  of  trustees 
was  then,  nor  has  been  since,  appointed.  Sections  14  and  21 
provide  for  such  a board,  and  shew  that  only  the  board  could 
exercise  the  corporate  powers  conferred  by  the  Act,  and  neces- 
sary to  carry  on  its  operations.  The  county  council  itself,  it 
must  be  assumed,  did  not  consider  that  it  had  by  that  by-law 
created  or  established  a separate  high  school  district ; otherwise 
it  would  scarcely  have  passed  the  by-law  of  the  29th  January, 
1910,  under  which  the  defendants  acted.  The  council,  it  is  not 
unreasonable  to  assume,  knew  that  sec.  9 of  the  Continuation 
Schools  Act,  9 Edw.  VII.  ch.  90,  prohibited  the  establishment  of 
a continuation  school  in  a high  school  district.  And  in  legisla- 
tion so  obscure  as  that  contained  in  the  former  by-law,  the 
council’s  own  interpretation  ought  to  be  of  some  value. 

Upon  the  whole,  the  impression  I have  formed  from  all  the 
circumstances  is,  that  it  was  not  the  intention  of  the  county 
council,  by  the  by-law  of  the  28th  January,  1888,  to  constitute  or 
establish  East  Middlesex  as  a separate  high  school  district,  with- 
in the  meaning  of  the  statute.  I also  incline  to  think  that  there 
is  much  in  the  suggestion  of  Britton,  J.,  that  to  have  a “high 
school  district,”  within  the  meaning  of  sec.  9 of  the  Continua- 
tion Schools  Act,  sufficient  to  justify  excluding  a needed  con- 
tinuation school,  you  must  have  something  more  than  a mere 
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paper  definition  of  boundaries  such  as  we  have  here.  Continua- 
tion schools,  as  the  name  implies,  are  intended  to  supplement 
the  work  of  the  ordinary  public  and  separate  schools,  and  in  that 
way  conveniently  supply  to  the  country  the  place  of  the  high 
school  usually  only  found  in  a village,  a town,  or  a city.  Section 
9,  before  referred  to,  was  plainly  only  intended  to  prevent  over- 
lapping; and,  I think,  necessarily  means,  having  regard  to  the 
whole  object  of  the  legislation,  a high  school  district  in  fact,  duly 
organised  and  doing,  or  ready  to  do,  a high  school’s  work. 

I cannot,  with  deference,  see  that  sec.  4 of  the  High  Schools 
Act,  9 Edw.  VII.  ch.  91,  has  much  to  do  with  the  matter.  The 
former  High  Schools  Act,  R.S.O.  1887,  ch.  226,  to  which  I before 
referred,  had,  in  sec.  3,  a somewhat  similar  but  of  course  much 
less  elaborate  provision.  The  object  of  such  provisions,  which 
are  not  uncommon,  usually  is,  I think,  to  prevent  doubt  as  to  the 
continuance  of  existing  institutions  under  a consolidating  statute 
whose  language  seems  to  point  to  the  future  only.  Section  2(f) 
of  9 Edw.  VII.  ch.  91  seems  to  have  more  bearing  upon  the 
point  as  to  when  a high  school  district  may  be  considered  as 
legally  established,  inasmuch  as  it  defines  a “high  school  dis- 
trict” as  the  “municipality  and  parts  of  municipalities  over 
which  a board  has  jurisdiction.”  And,  indeed,  it  is  difficult  to 
imagine  a high  school  district  without  a legally  constituted  board 
to  give  it  corporate  life  and  power  to  carry  on  its  operations 
under  the  statute. 

For  these  reasons,  I would  dismiss  the  appeal  with  costs. 


Meredith,  J.A. : — The  notion  that  there  may  be  a high  school 
district  in  law,  which  is  not  one  in  fact,  seems  to  me  to  be  en- 
tirely opposed  to  the  intention  of  the  Legislature,  as  plainly 
shewn  in  the  public  school  laws  of  this  Province. 

The  purpose  of  the  Legislature,  regarding  “high”  and 
“continuation”  schools,  is  to  provide  higher  education  in  con- 
nection with  the  public  schools  of  the  Province ; but  to  give  effect 
to  the  appellant’s  contention  would  be  to  hold  that  it  enabled 
county  councils  to  prevent  effectually  the  establishment  of 
either  a high  or  a continuation  school,  and  so  to  thwart  all  efforts 
to  obtain  such  higher  education. 

I cannot  think  that  the  acts  of  the  county  council  in  question 
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constituted  the  electoral  district  of  East  Middlesex  a separate 
district  for  high  school  purposes  under  sec.  6 of  ch.  226  of  the 
Revised  Statutes,  1887 ; if  for  no  other  reason,  because  there  was, 
and  still  is,  no  high  school  therein:  there  is  no  power  conferred 
upon  county  councils  to  constitute  an  electoral  district  a separate 
district  for  high  school  purposes  in  order  that  it  may  contribute 
to  the  support  of  a high  school,  or  high  schools,  in  another 
electoral  district. 

But,  if  there  were  not  so,  if  there  were  such  power,  the 
appellant’s  case  would  not  be  established;  it  would  yet  have  to 
be  determined  whether  such  a district  was  one  within  the  mean- 
ing of  the  provisions  of  sec.  9 of  the  Continuation  Schools  Act, 
9 Edw.  VII.  ch.  90(0.),  aimed  against  the  establishment  or 
maintenance  of  a continuation  school  in  a high  school  district. 

The  purpose  of  that  legislation  is  obvious ; where  a high  school 
existed,  giving  better  means  of  higher  education,  a continuation 
school  would  be  needless;  and,  in  my  opinion,  the  fair  and  rea- 
sonable interpretation  of  the  words  “in  a high  school  district” 
is  in  a district  in  which  there  is  a high  school;  a high  school 
district  in  fact. 

I would  dismiss  the  appeal. 

Moss,  C.J.O.,  Maclaren  and  Magee,  JJ.A.,  concurred. 

Appeal  dismissed  with  costs. 
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[IN  THE  COURT  OF  APPEAL.] 
Marshall  v.  Gowans. 


Negligence — Highway — Automobile — Injury  to  Person — Horses  Standing 
on  Road — Cause  of  Injury — Onus — Motor  Vehicles  Act , secs.  5,  10, 
18 — Failure  to  Sound  Horn — Contributory  Negligence — Findings  of 
Jury — New  Trial. 


M.  was  engaged  with  a team  of  horses  and  a waggon  unloading  gravel 
upon  a highway.  The  horses  were  standing  still,  and  M.  was  within 
the  traces  with  his  back  to  the  nigh  horse.  While  M.  was  in  that 
position,  the  defendant  approached  from  behind  in  an  automobile.  He 
did  not  sound  his  horn,  but  this  was  said  to  be  because  he  thought  it 
would  frighten  the  horses.  He  stopped  his  automobile  and  called  out 
“hello.”  M.  made  a quick  movement  to  get  from  within  the  traces 
and  to  get  possession  of  the  reins.  Something  startled  the  horses — it 
may  have  been  that  they  saw  the  automobile,  or  M.’s  movement  may 
have  startled  them — and  they  bolted,  carrying  M.  with  them,  and  he 
received  such  injuries  that  he  died.  In  an  action  by  his  widow,  under 
the  Fatal  Accidents  Act,  to  recover  damages  for  his  death,  the  jury 
found : ( 1 ) that  it  was  reasonably  necessary  that  the  horn  of  the 

defendant’s  automobile  should  have  been  sounded  when  the  defendant 
first  saw  M. ; ( 2 ) that  the  defendant  did  not,  when  approaching  M.’s 
horses,  manage  his  automobile  in  such  a manner  as  to  exercise  every 
reasonable  precaution  to  prevent  the  frightening  of  the  horses — seeing 
M.’s  position,  the  defendant  should  have  sounded  the  horn;  (3)  that 
the  accident  to  M.  arose  through  the  negligence  of  the  defendant;  (4) 
that  that  negligence  consisted  in  not  sounding  horn  or  stopping  auto- 
mobile sooner ; and  ( 5 ) , in  answer  to  the  question  whether  M.,  by 
the  exercise  of  reasonable  care  and  diligence,  could  have  avoided  the 
accident — “No,  not  under  the  custom  of  unloading  gravel:” — 

Held,  that,  although,  by  sec.  18  of  the  Motor  Vehicles  Act,  6 Edw.  VII. 
ch.  46,  as  amended  by  8 Edw.  VII.  ch.  53,  sec.  7,  when  any  loss  or 
damage  is  sustained  by  any  person  by  reason  of  a motor 
vehicle  on  the  highway,  the  onus  of  proof  that  the  loss  or 

damage  did  not  arise  through  the  negligence  of  the  owner  or 

driver  of  the  motor  vehicle  is  on  the  owner  or  driver,  yet  the  person 
injured  or  his  representative  must  establish  that  the  damage  was 
sustained  by  reason  of  the  motor  vehicle;  and  upon  that  question,  and 
upon  the  question  of  contributory  negligence,  the  findings  of  the  jury 
were,  having  regard  to  the  evidence,  unsatisfactory;  and  there  should 
be  a new  trial. 

Sections  5,  10,  and  18  of  the  Motor  Vehicles  Act  considered. 

Per  Garrow,  J.A. : — The  motor  vehicle  is  not  an  outlaw:  it  has  as  much 
right  to  be  upon  the  highway  as  the  farmer’s  waggon,  of  course  com- 
plying with  the  requirements  of  the  statute. 

Per  Meredith,  J.A. : — The  jury’s  finding  on  the  question  of  contributory 
negligence  was  ambiguous:  whenever  a jury  fails  to  find  all  the  facts 
needful  for  a determination  of  the  rights  of  the  parties,  a new  trial 
is  necessary;  and  there  is  no  difference  between  a plaintiff’s  and  a 
defendant’s  case  in  this  respect. 

Quaere,  per  Garrow  and  Magee,  JJ.A.,  whether  sec.  5 of  the  Act,  re- 
quiring the  horn  to  be  sounded  whenever  it  is  reasonably  necessary  to 
notify  pedestrians  or  others  of  the  approach  of  the  motor  vehicle, 
applies  to  a case  such  as  this. 
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The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Garrow,  J.A. : — 

Appeal  by  the  defendant  from  the  judgment  at  the  trial 
before  Latchford,  J.,  and  a jury,  in  favour  of  the  plaintiff. 

The  action  was  brought  under  the  Fatal  Accidents  Act  to 
recover  damages  resulting  from  the  death  of  the  plaintiff’s  hus- 
band, John  Marshall,  under  circumstances  of  alleged  negligence. 

On  the  17th  June,  1910,  John  Marshall  was  engaged  with  a 
team  of  horses  in  hauling  gravel  to  be  used  upon  a highway  in 
the  township  of  Melancthon,  where  he  resided.  At  the  time  of 
the  injury  he  was  unloading,  and  for  that  purpose  was  standing 
within  the  traces  with  his  back  to  the  nigh  horse.  While  Mar- 
shall was  in  that  position,  the  defendant  approached  from  behind 
in  an  automobile,  which,  it  is  said,  startled  the  horses,  causing 
them  to  run  away,  with  the  result  that  John  Marshall  was  killed. 

The  jury  answered  the  questions  submitted  as  follows: — 

1.  Was  it  reasonably  necessary  that  the  horn  of  defendant’s 
automobile  should  have  been  sounded  as  the  auto  approached 
Marshall?  A.  Yes,  when  the  defendant  first  saw  Marshall. 

2.  Did  the  defendant,  when  approaching  Marshall’s  horses, 
manage  his  automobile  in  such  a manner  as  to  exercise  every 
reasonable  precaution  to  prevent  the  frightening  of  such  horses  ? 
A.  No;  seeing  Marshall’s  position,  the  defendant  should  have 
sounded  horn. 

3.  Did  the  accident  to  Marshall  arise  through  the  negligence 
of  the  defendant?  A.  Yes. 

4.  If  you  find  the  accident  arose  through  the  negligence  of 
the  defendant,  in  what  did  that  negligence  consist?  A.  In  not 
sounding  horn  or  stopping  automobile  sooner. 

5.  Could  Marshall,  by  the  exercise  of  reasonable  care  and 
diligence,  have  avoided  the  accident?  A.  No,  not  under  the 
custom  of  unloading  gravel. 

6.  If  you  find  that  Marshall  could  have  so  avoided  the  acci- 
dent, in  what  did  his  want  of  reasonable  care  and  diligence  con- 
sist ? A.  None. 

7.  What  damages,  if  any,  have  been  sustained  by  the  plain- 
tiff ? A.  $2,000,  divided  as  follows : Mrs.  Marshall,  $1,000 ; second 
boy,  $100 ; three  other  children,  $300  each. 
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Judgment  was  directed  to  be  entered  for  the  plaintiff 
accordingly. 

May  9.  The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaren,  Meredith,  and -Magee,  JJ.A. 

E.  F.  B.  Johnston,  K.C.,  for  the  defendant.  This  appeal 
turns  on  the  finding  of  the  jury  and  the  want  of  evidence  to  sup- 
port it.  Under  the  Motor  Vehicles  Act,  the  onus  of  proof  of  not 
being  guilty  of  negligence  is  in  all  cases  upon  the  driver  of  the 
automobile.  Where  horses  are  seen  by  the  driver  of  a motor 
vehicle,  he  must  warn  the  driver  of  the  horses  by  sounding  an 
alarm.  Marshall  was  at  the  head  of  the  waggon,  with  his  back 
to  the  horses,  beside  the  whipple-tree ; and,  when  the  horses  ran 
away,  he  was  killed.  When  the  defendant  saw  Marshall,  he  did 
not  sound  his  horn,  but  called  out  instead.  When  coming  near 
the  team,  but  still  distant  some  75  to  100  feet,  the  motor-car  was 
slowed  down,  and  the  power  was  turned  off.  The  horn  was  not 
sounded  because  the  defendant  wished  to  avoid  scaring  the 
horses.  The  lines  were  over  the  horses’  backs,  and  Marshall  had 
his  back  to  them,  and  they  were  not  under  his  control.  In  try- 
ing to  get  out,  he  leaned  upon  a scantling,  and  this  dumped, 
causing  one  of  the  horses  to  kick  and  break  away,  killing  Mar- 
shall almost  immediately.  There  is  no  dispute  that  the  automo- 
bile was  standing  still,  and  that  the  nigh  horse  kicked  with  the 
nigh  foot,  and  that  Marshall  was  not  hurt,  as  he  was  behind  the 
other  foot;  then,  while  Marshall  was  getting  out,  the  horses 
started  off,  and  he  was  killed.  He  was  guilty  of  contributory 
negligence  in  getting  behind  such  a team  on  a highway  where, 
in  these  days,  motor  vehicles  are  at  large.  The  duty  of  a driver 
of  an  automobile  to  sound  his  horn  is  to  “pedestrians  or  others” 
(sec.  5);  sec.  10  of  the  Act  refers  to  horses;  every  pre- 
caution must  be  taken  not  to  frighten  them.  In  the  amend- 
ment of  1908,  there  is  added  a requirement  to  stop  the  automo- 
bile until  the  danger  is  over  and  render  aid  to  the  driver,  if 
necessary.  Every  one  knows  you  must  not  shew  an  automobile 
to  horses  suddenly  and  startle  them  by  a horn.  There  were 
several  events  between  the  notice  of  approach  and  the  actual 
death  of  Marshall.  The  jury  based  their  whole  finding  upon  the 
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non-sounding  of  the  horn.  Marshall  was  in  the  traces  some-  C.  A. 

where,  and  he  had  no  control  whatever  of  the  lines.  In  Ryan  v.  1911 

McIntosh  (1909),  20  O.L.R.  31,  Mr.  Justice  Teetzel  held  that  Marshall 
it  was  negligent  to  leave  horses  under  no  control,  on  a highway.  gowans. 
Marshall’s  horses  were  young,  but  there  is  no  evidence  that  they 
were  vicious,  and  they  appear  to  have  been  startled  by  Marshall 
getting  out.  The  nigh  horse  turned  his  head  round  towards 
his  mate  and  was  not  in  a position  to  see  the  automobile,  though 
he  could  smell  it  perhaps.  The  horses  had  a mere  bridle  and 
bit  without  blinkers.  Even  a delivery  hoy  leaving  a horse  untied 
in  the  street  is  negligent  when  automobiles  are  about.  Marshall 
was  behind  the  off:  horse,  and  he  had  to  get  behind  the  nigh 
horse  to  get  out,  and  the  getting  behind  was  enough,  in  the  cir- 
cumstances, to  cause  a runaway.  There  is  no  exception  to 
clauses  5 and  10,  as  there  is  to  clause  6 of  the  Act,  and  this 
would  bring  it  within  the  doctrine  of  Grand  Trunk  R.W.  Co.  v. 

McKay  (1903),  34  S.C.R.  81.  If  there  was  any  statutory  obliga- 
tion to  sound  the  horn,  it  would  have  been  at  the  top  of  the  hill, 
and  Marshall,  facing  the  hill  with  the  load  off,  could  have  seen 
the  automobile.  We  contend  that  it  was  the  up-tipping  of  the 
scantling  that  frightened  the  horse,  and  not  the  automobile. 

Our  appeal  is,  first,  against  the  finding  as  to  the  non-sounding 
of  the  horn ; and,  second,  against  the  finding  as  to  the  custom  of 
unloading  gravel. 

I.  B.  Lucas,  K.C.,  for  the  plaintiff.  As  to  the  warning  to 
be  given  to  ‘ ‘ pedestrians  and  others,  ’ ’ the  common  sense  meaning 
is,  ‘ ‘ people  with  horses  or  others  in  automobiles.  ’ ’ The  custom  of 
the  road  is  for  one  automobile  to  signal  another  approaching, 
with  the  horn.  Section  10  is  surely  wide  enough  to  prevent 
frightening  of  any  horses.  This  was  a quiet  country  road,  and 
there  is  no  evidence  of  automobile  traffic.  The  defendant  was 
warned  one-third  of  a mile  back  that  the  horses  were  frightened 
of  automobiles,  and  he  knew  that  Marshall  was  working  ahead  of 
him.  Only  once  in  two  years  had  these  horses,  at  work,  seen  an 
automobile.  The  crest  of  the  hill  is  450  feet  from  where  the  team 
stood,  and  the  evidence  is  that  the  team  was  clearly  in  view  from 
the  crest  of  the  hill.  The  defendant  said  in  his  evidence  that 
Marshall  was  in  eminent  peril,  and  crept  down  the  hill  with  the 
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hope  that  Marshall  would  see  him  and  avert  an  accident.  The 
jury  thought  that  the  proper  thing  to  do  was  to  sound  the  horn ; 
and  we  submit  that  75  feet  is  correct  by  measurement,  and  the 
jury  were  bound  so  to  find.  There  is  no  evidence  that  the  auto- 
mobile was  stopped  at  the  time  of  the  accident.  Upon 
the  point  of  an  automobile  in  the  road,  giving  the  plaintiff  a 
cause  of  action,  the  trial  Judge  correctly  stated  the  law.  If 
the  sight  of  the  automobile  startled  the  men,  and  their  fright 
startled  the  horses,  then  the  automobile  was  the  immediate 
cause  of  the  accident.  If  Marshall,  thus  frightened,  sought  to 
get  out  or  get  the  lines,  then  you  must  shew  a negligent  act,  on 
the  part  of  Marshall,  to  prove  that  he  was  acting  unreasonably. 
He  had  to  go  behind  his  horses  to  enable  him  to  do  his  work  of 
unloading.  This  was  statute  labour  work,  and  there  was  a 
man  for  nearly  every  position  of  the  unloading,  and  Marshall 
was  not  unloading  alone.  It  was  shewn  that  the  horses  were 
standing  loose,  and  the  waggon  was  low  and  easy  to  step  over. 
This  is  the  only  evidence  before  the  Court,  and  the  defendant 
cannot  shew  anything  else.  The  evidence  shews  that  Marshall 
did  not  see  the  automobile  and  was  making  no  efforts  to  get 
control  of  his  team,  and  the  automobile  was  creeping  down  the 
hill  upon  him,  without  ordinary  reasonable  precautions  as  to 
warnings,  when  he  actually  knew  of  the  restlessness  of  the 
horses,  and  was  warned  only  a few*  minutes  before. 


September  29.  Garrow,  J.A.  (after  setting  out  the  facts  as 
above)  : — Upon  the  appeal,  the  defendant  contends:  (1)  that 
there  was  no  evidence  that  the  unfortunate  result  complained  of, 
namely,  the  startling  of  the  horses  and  their  running  away, 
was  caused  or  should  be  attributed  to  the  presence  on  the  high- 
way of  his  motor;  (2)  that,  in  any  event,  there  was  no  evidence 
of  any  negligent  act  or  conduct  on  his  part  on  the  occasion  in 
question;  and  (3)  that  the  deceased  was  guilty  of  contributory 
negligence. 

But  for  the  recent  legislation  to  which  I will  presently 
refer,  I would,  upon  the  evidence,  have  been  inclined  to  think 
it  very  doubtful  if  the  plaintiff  had  made  out  a case  which 
should  have  gone  to  the  jury. 

The  legislation  to  which  I refer  is  the  Ontario  statute  6 
Edw.  VII.  ch.  46,  amended  by  8 Edw.  VII.  ch.  53. 
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Sections  5 (1)  requires  every  motor  vehicle  to  be  equipped 
with  a . . . horn,  to  be  sounded  whenever  it  shall  be  reason- 

ably necessary  to  notify  pedestrians  or  others  of  the  approach 
of  any  such  vehicle. 

Section  10  requires  the  person  in  charge  of  the  motor 
vehicle,  approaching  any  vehicle  drawn  by  a horse  or  horses, 
to  operate,  manage,  and  control  the  motor  vehicle  in  such  man- 
ner as  to  exercise  every  reasonable  precaution  to  prevent  the 
frightening  of  any  such  horse  or  horses,  and  to  insure  the 
safety  and  protection  of  any  person  riding  or  driving  the  same, 
and  that  the  person  in  charge  of  the  motor  vehicle  shall  not 
approach  such  horse  or  horses  within  one  hundred  yards,  or 
pass  the  same  going  in  the  opposite  direction  at  a greater  speed 
than  seven  miles  per  hour,  and  if  going  in  the  same  direction 
shall  signal  his  desire  to  pass  and  give  the  rider  or  driver  an 
opportunity  to  turn  out  so  that  he  may  be  passed  with  safety ; 
and  (as  amended)  if  any  such  horse  or  horses  going  in  the 
opposite  direction  appear  frightened,  or  if  signalled  so  to  do,  he 
shall  stop  such  motor  vehicle,  including  the  motor,  and  shall 
remain  stationary  so  long  as  may  be  necessary  to  allow  such 
rider  or  driver  to  proceed;  and  if  any  animal  ridden  or  driven 
by  such  rider  or  driver  appears  to  be  frightened  the  operator 
of  such  motor  vehicle  and  any  occupants  of  the  same  shall 
render  assistance  to  such  rider  or  driver. 

And  sec.  18,  as  amended,  provides  that  when  any  loss  or  dam- 
age is  incurred  or  sustained  by  any  person  by  reason  of  a motor 
vehicle  on  a highway,  the  onus  of  proof  that  such  loss  or  damage 
did  not  arise  through  the  negligence  or  improper  conduct  of  the 
owner  or  driver  of  the  motor  vehicle  shall  be  upon  the  owner  or 
driver  of  such  motor  vehicle. 

This  shifting  of  the  onus  or  burden  of  proof,  although  not 
unknown  in  criminal  and  quasi-criminal  matters,  is,  I think, 
unique  in  strictly  civil  procedure.  Its  effect  seems  to  go  far 
towards  withdrawing  such  cases  from  the  control  of  the  Court 
as  in  ordinary  jury  cases,  so  far  at  least  as  seeing,  before  the 
defendant  is  called  on  for  his  defence,  that  the  plaintiff  has  made 
out  a case. 
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There  is  left,  of  course,  the  preliminary  question,  whether  the 
accident,  upon  the  evidence,  was  really  caused  by  the  presence  on 
the  highway  of  the  motor — a very  serious  question  in  this  case. 
Of  this  there  must,  of  course,  be  reasonable  evidence,  or  the  case 
should  not  be  allowed  to  proceed. 

The  facts  are  simple  enough,  and  uncomplicated  by  any 
serious  contradictions. 

Marshall’s  horses  were  heavy  farm  horses,  of  the  “ shire” 
breed,  four  years  old,  well  broken  and  used  to  work.  They  had 
on  a former  occasion  been  frightened  by  a motor,  of  which  the 
defendant  had  been  that  morning  warned  by  Marshall’s  son.  As 
the  motor  approached  from  behind,  the  horses  were  standing 
quietly,  with  their  heads  down.  Marshall,  the  better  to  do  his 
work,  was  standing  inside  the  traces,  which  had  not  been  un- 
hitched, at  the  nigh  horse’s  heels.  The  waggon  was  about  un- 
loaded, Marshall  had  placed  the  lines  over  to  the  left  of  the  nigh 
horse,  on  the  ground,  beyond  his  reach  from  where  he  stood 
while  at  work.  He  stood  facing  the  direction  from  which  the 
defendant  came,  but,  busy  with  his  work,  did  not  apparently 
see  the  motor  until  the  defendant  stopped  it  and  called  out 
“hello.”  Marshall  seems,  to  judge  by  his  ejaculation,  to  have 
been  frightened  and  to  have  made  a quick  movement  to  extri- 
cate himself  from  his  confinement  within  the  traces  and  to  regain 
possession  of  the  lines.  Something  certainly  startled  the  horses. 
The  nigh  horse  lifted  a hind  foot  and  made  some  effort  at  kick- 
ing, which  suggests  that  it  may  have  been  Marshall’s  unusual 
and  excited  movements  which  startled  the  horses,  and  at  once 
they  bolted,  carrying  poor  Marshall  with  them,  with  the  result 
that  he  received  such  injuries  that  he  died.  The  motor  is  a small 
one,  not  much  larger  than  an  ordinary  buggy,  seating  two 
people.  It  had  a horn,  but  it  was  not  sounded,  because,  as  the 
defendant  says,  he  was  afraid,  as  seems  not  unreasonable,  that 
to  do  so  would  probably  frighten  the  horses. 

Instead  of  sounding  it,  he,  at  some  considerable  distance 
back,  shut  off  the  power  and  came  along  very  slowly,  and  finally 
shut  off  the  sparker,  after  which  there  was  neither  motion  nor 
noise.  At  that  time,  that  is,  when  all  motion  and  noise  had 
ceased  and  he  had  come  within  hailing  distance,  he  called 
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“ hello,”  as  before  mentioned.  The  horses  had  no  “blinkers” 
on,  and  the  plaintiff’s  theory  is  that  the  horses,  or  one  of  them, 
looked  backward  and  saw  the  motor,  and  on  seeing  it  were  so 
frightened  that  they  immediately  ran  away. 

It  is  not  suggested  that  at  that  very  moment  the  defendant 
was  negligently  “operating,  managing,  or  controlling”  the 
motor,  in  the  language  of  see.  10.  These  words  all  point  to 
motion  of  some  kind,  and  the  motor  was  then  neither  moving 
nor  making  a sound.  So  that,  if  the  defendant  was  negligent 
on  the  occasion  in  question,  his  acts  of  negligence,  if  any,  had 
all  then  been  committed.  And  these  acts,  as  determined  by  the 
jury’s  answers,  were:  ’(1)  failure  to  sound  the  horn  when  he 
first  saw  Marshall;  (2)  seeing  Marshall’s  position,  the  defendant 
should  have  sounded  the  horn;  and  (4)  his  negligence  consisted 
in  “not  sounding  the  horn,  or  stopping  automobile  sooner.” 

There  seems  to  be  some  inconsistency,  if  not  contradiction, 
between  the  answers  to  the  first  and  second  questions.  The  de- 
fendant first  saw  what  he  believed  to  be  Marshall  and  his  wag- 
gon before  he  reached  the  top  of  the  little  declivity,  or  about 
600  feet  away — so  far  back  that  it  was  clearly  impossible  to  see 
from  there  the  position  of  Marshall,  evidently  referred  to  in  the 
second  answer.  The  circumstances  which  made  that  position 
dangerous  were  that  the  horses  were  without  blinkers,  that  Mar- 
shall was  within  the  traces,  and  that  he  had  placed  the  lines  be- 
yond his  reach.  None  of  these  could  reasonably  have  been  seen 
until  the  motor  had  considerably  shortened  the  distance  between 
the  point  at  which  the  defendant  first  saw  Marshall  and  where 
he  finally  stopped  the  motor,  if  at  all  before  the  latter  point.  To 
have  sounded  the  horn  when  he  first  saw  him  might  have  served 
some  purpose  in  enabling  Marshall,  if  he  heard  it,  and  the  horses 
did  not  also  hear  it  and  do  then  what  later  they  did,  to  regain 
a place  of  safety.  But  to  sound  it  later  would,  it  seems  to  me, 
have  only  made  more  certain  the  event  which  afterwards  occur- 
red. There  was  at  least  some  chance  that  the  horses  might  not 
see  the  motor,  quietly  approaching  behind  them,  but  none  that 
they  would  not  hear  a horn  which  Marshall  himself  must  have 
heard  to  be  useful  to  him. 

Altogether,  it  seems  to  me,  with  deference,  that  too  much 
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was  made  of  the  circumstance  that  the  horn  was  not  sounded. 
The  fact  was  not  disputed;  and  it  might  at  least,  I think,  con- 
sidering all  the  circumstances,  have  very  well  been  left  to  be 
dealt  with  under  the  4th  question,  where  the  answer  would  have 
been  a little  less  obvious.  The  object  of  sounding  the  horn  as 
described  in  the  statute  is  to  give  warning  to  pedestrians  “and 
others  ’ ’ of  the  approach  of  the  motor.  There  is  no  absolute  com- 
mand that  it  shall  be  sounded,  or  that  it  shall  be  sounded  at 
any  particular  distance ; and,  if  a reasonable  warning  is  other- 
wise given,  the  mere  failure  to  sound  the  horn  would  not,  I think, 
be  an  offence.  Nor  can  any  one  do  more  than  guess  at  what  the 
consequences  would  have  been  if  it  had  been  sounded;  in  other 
words,  it  is,  from  its  nature,  not  a decisive  circumstance,  and 
therefore  not  vital.  What,  for  instance,  would  have  been  the 
position  if  it  had  been  sounded,  as  the  first  answer  suggests,  and 
had  not  been  heard  by  Marshall,  a not  improbable  event?  Would 
sounding  it  have  justified  the  defendant  in  advancing  as  he  did  ; 
or  would  the  injury  in  that  event  not  have  been  as  much  an  in- 
jury caused  “by  reason  of  a motor  vehicle  on  a highway,”  in 
the  language  of  sec.  18,  as  if  the  horn  had  not  been  sounded?  I 
can  see  no  difference. 

Then  the  5th  answer  is,  I think,  open  to  some  remark.  A 
man  cannot  be  allowed  to  be  negligent  at  another’s  expense  be- 
cause the  first-named  person  complies  with  a custom.  Prom  the 
defendant,  heavily  handicapped  in  his  effort  to  defend  himself 
by  an  unusual  onus,  the  very  utmost  of  care  is  apparently  de- 
manded. Is  it  too  much,  under  the  circumstances,  when  the 
facts  tell,  as  they  seem  to  do,  so  heavily  against  any  correspond- 
ing care  on  the  part  of  the  unfortunate  deceased,  to  demand 
that  the  jury  shall  at  least  answer  the  question  of  his  contribu- 
tory negligence  plainly  and  without  any  attempt  at  or  room  for 
evasion  ? 

It  is  not  to  be  forgotten  that  the  motor  is  not  an  outlaw.  It 
has  as  much  right  to  be  upon  the  highway  as  the  farmer’s  wag- 
gon, of  course  complying  with  the  requirements  of  the  statute. 
The  defendant  had  the  right  to  pass  Marshall’s  waggon  upon 
some  terms.  If  he  had  been  coming  from  the  other  direction, 
he  must  have  complied  with  secs.  5 and  10,  that  is,  sound  the 
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horn  if  reasonably  necessary,  operate,  manage,  and  control  the 
motor  with  every  reasonable  precaution,  reduce  the  speed  to 
within  seven  miles  an  hour  when  within  one  hundred  yards  of 
the  horses,  until  they  had  passed,  and,  if  they  appeared  fright- 
ened, or  if  signalled  to  do  so,  stop,  and  remain  stationary  as 
long  as  was  necessary  to  enable  the  horses  to  pass.  The  utmost, 
therefore,  required  in  that  case,  in  the  way  of  management,  is 
that  he  should  stop  and  remain  stationary.  If  he  does  that, 
and,  notwithstanding,  an  injury  results,  he  would  not,  I 
think,  be  liable;  while  all  that  is  absolutely  prescribed  in  the 
other  case  of  overtaking  a team  going  in  the  same  direction, 
which  would  include  one  standing  still,  is,  that  he  shall"  signal 
his  desire  to  pass,  which,  I take  it,  may  be  done  by  a “hello,” 
as  well  as  by  a horn,  and  give  reasonable  opportunity  to  the 
driver  of  the  team  to  turn  out,  which  he  must  do,  and  permit  the 
man  with  the  motor  to  proceed  upon  his  journey.  Under  these 
circumstances,  it  may  be  doubtful  if  sec.  18  would  apply,  to 
shift  the  onus,  in  the  case  of  a motor  situated  as  this  one  was, 
which  had  been  brought  to  a standstill  before  anything  had  hap- 
pened; but  upon  that  question,  which  was  not,  I think,  fully 
discussed  before  us,  I pronounce  no  opinion  at  present. 

Upon  the  whole,  considering  the  somewhat  peculiar  nature 
of  the  case,  and  the  circumstances,  to  some  of  which  I have  re- 
ferred, I have  come  to  the  conclusion  that  a new  trial  should  be 
directed,  the  costs  of  the  last  trial  to  be  costs  in  the  cause  to  the 
unsuccessful  party,  and  the  costs  of  this  appeal  to  be  to  the 
defendant  in  any  event. 
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Meredith,  J.A. : — That,  at  the  least,  the  defendant  is  en- 
titled to  a new  trial,  I have  no  manner  of  doubt;  whether  he  is 
entitled  to  greater  relief  need  not  now  be  considered  by  me ; and 
it  is  better  not  to  express  an  opinion  upon  that  question,  as  a 
new  trial,  and  no  further  relief,  is  to  be  given  now.  All  such 
matters  will  be  open  to  the  defendant  if  he  should  again  fail 
at  the  trial. 

Put  upon  the  lowest  ground,  the  defendant  should  have  a 
new  trial  because  of  the  ambiguity  of  the  jury’s  finding  on  the 
question  of  contributory  negligence.  Their  finding  in  that  re- 
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spect  is,  that  there  was  not  contributory  negligence  “ under  the 
custom  of  unloading  gravel/’  But,  if  it  were  negligent,  how 
could  it  make  it  less  so  because  others  did  it? 

My  interpretation  of  that  finding,  aided  by  the  light  which 
the  evidence  and  the  charge  throw  upon  it,  is,  that  the  unfortun- 
ate man  was  negligent,  but  that  that  which  he  did  was  commonly 
done  in  the  locality,  and  therefore  was  excusable  in  him. 

If  the  jury  meant  to  say  unqualifiedly  that  there  was  not 
contributory  negligence,  they  have  far  from  given  a sufficient 
expression  of  their  meaning ; and,  if  they  had  said  that,  the  im- 
portant question  whether  there  was  any  reasonable  evidence  to 
support  such  finding  would  have  to  be  considered. 

The  findings  in  this  respect  are,  in  my  opinion,  insufficient 
for  the  proper  determination  of  the  question  of  liability. 

It  is  sometimes  said  that,  as  the  onus  of  proof  of  contributory 
negligence  is  upon  a defendant  relying  upon  that  defence,  he 
must  fail  in  it  unless  the  jury  with  sufficient  clearness  find  it; 
but  that  is  surely  erroneous;  if  a jury  fail  to  find  all  the  facts 
necessary  to  determine  the  question  of  a defendant’s  negligence, 
no  one  would  suggest  that  the  plaintiff  must  fail,;  whenever  a 
jury  fails  to  find  all.  the  facts  needful  for  a determination  of 
the  rights  of  the  parties,  a new  trial  is  necessary ; and  there  can 
be  no  difference  between  a plaintiff’s  and  a defendant’s  case  in 
this  respect. 


Magee,  J.A. : — The  crucial  answer  of  the  jury  is  that  given 
to  the  third  question,  which  reads:  “Did  the  accident  to  Mar- 
shall arise  through  the  negligence  of  the  defendant?”  The 
jury  found  that  it  did.  Without  that  finding  the  others  are 
immaterial. 

The  18th  section  of  the  Motor  Vehicles  Act,  6 Edw.  VII.  ch. 
46,  as  amended  by  8 Edw.  VII.  ch.  53,  sec.  7,  enacts  that  “when 
any  loss  or  damage  is  incurred  or  sustained  by  any  person  by 
reason  of  a motor  vehicle  on  a highway,  the  onus  of  proof  that 
such  loss  or  damage  did  not  arise  through  the  negligence  or  im- 
proper conduct  of  the  owner  or  driver  of  the  motor  vehicle  shall 
be  upon  the  owner  or  driver  of  such  motor  vehicle.  ’ ’ Obviously, 
before  this  burden  of  proving  a negative  is  thrown  upon  a de- 
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fendant,  the  plaintiff  must  establish  that  the  damage  was  sus- 
tained by  reason  of  the  motor,  and  the  plaintiff  must  hear  the 
onus  of  establishing  it  to  the  satisfaction  of  the  jury.  If,  for 
instance,  it  were  a question  whether  a horse  was  frightened  by 
a motor  or  by  some  startling  object  or  sound  near  by,  a plaintiff, 
suing  the  motor  owner  for  injuries  sustained,  must  prove  that 
the  fright  was  caused  by  the  motor,  and  not  by  the  startling  ob- 
ject or  sound.  In  this  case,  as  the  learned  trial  Judge  pointed 
out  to  the  jury,  it  was  denied  by  the  defendant  and  his  com- 
panion that  the  running  away  of  the  horses  was  by  reason  of 
the  motor.  The  motor  had  drawn  to  the  left  of  the  road,  some 
distance  behind  the  horses.  The  plaintiff’s  witness  McKibbon 
said  that  the  nigh  horse  turned  his  head  to  the  left  and  saw  the 
motor  and  was  frightened  at  it  and  ran  away.  For  the  defen- 
dant it  was  contended  that  the  horse  did  not  see  or  hear  it,  but 
turned  to  the  right,  being  startled  by  the  falling  of  a waggon 
plank  and  by  Marshall’s  sudden  movement  at  the  horse’s  heels, 
which,  it  was  urged,  could  not  reasonably  be  said  to  be  a result 
of  the  presence  of  the  motor.  The  onus  of  proof  of  this  issue 
was  upon  the  plaintiff,  whether  the  defendant  was  guilty  of  neg- 
ligence or  not. 

In  instructing  the  jury  as  to  the  third  question,  the  learned 
Judge  said:  “That  is  framed  upon  a section  of  the  statute  which 
puts  a totally  different  face  upon,  the  actions  of  this  kind  from 
the  ordinary  actions  of  negligence.  If  a plaintiff  comes  into 
Court  in  an  ordinary  case  alleging  negligence  on  the  part  of  a 
defendant,  the  plaintiff  is  bound  to  prove  the  defendant  negli- 
gent before  he  can  recover.  Now  the  Legislature  has  changed 
that.  Given  an  accident  caused  by  a motor  vehicle  . . . the 

proof  is  then  on  the  defendant  to  shew  that  he  was  not  negligent. 
Has  the  defendant  satisfied  you  that  he  was  not  negligent  ? That 
is  what  the  question  means.  If  he  has,  you  will  say  so;  and,  if 
he  has  not,  say  so.” 

If  the  question  only  meant,  “Was  the  defendant  guilty  of 
negligence  or  not,”  then  there  is  no  finding  that  the  death 
was  caused  by  the  negligence.  If  the  question  bears  its  ordin- 
ary meaning,  then  the  jury  were  practically  instructed  that 
the  whole  onus  was  upon  the  defendant,  and  no  distinction  is 
presented  to  their  minds  between  the  issues  raised. 
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C-A-  I do  not  find  elsewhere  in  the  learned  Judge’s  charge,  al- 

1911  though  he  deals  with  the  defendant’s  contention  as  to  the  cause, 
Marshall  anything  to  remove  from  the  jurors’  minds  the  impression  that 
Gowaws  would  necessarily  be  left  with  them  that  the  defendant  must 

, prove  that  the  fatal  result  was  not  caused  by  reason  of  his 

motor.  For  that  reason,  I think  there  should  be  a new  trial. 

It  may,  perhaps,  be  questionable  whether  the  fifth  section  of 
the  Motor  Vehicles  Act,  upon  which  the  first  and  second  ques- 
tions to  the  jury  were  based,  really  applies  or  can  be  invoked 
in  this  case.  It  requires  the  motor  horn  to  be  sounded  whenever 
it  shall  be  reasonably  necessary  to  notify  pedestrians  or  others 
of  the  approach  of  the  motor.  There  are  other  provisions  with 
regard  to  the  precautions  to  be  observed  when  approaching  hor- 
ses (see  sec.  10),  and  it  would  seem  from  the  use  of  the  words 
‘'pedestrians  and  others”  that  that  section  was  intended  for 
the  protection  of  persons,  for  instance  bicyclists,  who,  like  pedes- 
trians, would  be  in  danger  of  injury  from  collision  with  the 
motor  in  its  path.  There  was  not  in  this  case  any  danger  what- 
ever to  Marshall  from  the  motor  itself.  What  actually  happened 
might  have  occurred  just  as  well  if  Marshall  and  his  team  and 
waggon  had  been  at  the  time  in  an  enclosed  field  near  by,  and 
not  a pedestrian  on  the  highway.  That  might,  however,  be  put- 
ting too  narrow  a construction  upon  the  fifth  section;  and,  in 
the  view  I have  taken  as  to  a new  trial  upon  the  other  question, 
need  not  be  dealt  with. 

It  is  a most  unfortunate  case.  On  the  one  hand,  the  plaintiff 
and  her  children  have  sustained  this  sore  affliction.  On  the 
other  hand,  the  defendant,  a reasonable  and  experienced  man, 
aware  of  the  danger  of  the  situation  and  exercising  his  judg- 
ment to  meet  it,  has  to  face  the  possibility  of  being  held  liable 
for  damages. 

Moss,  C.J.O.,  and  Maclaren,  J.A.,  agreed  that  there  should 
be  a new  trial. 


Order  accordingly. 
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[BOYD,  C.] 

Kennedy  v.  Spence. 


Vendor  and  Purchaser — Contract  for  Sale  of  Land — Vendor  Able  to  Con- 
vey Moiety  only — Specific  Performance  with  Abatement  in  Purchase- 
money. 

The  defendant  agreed  to  sell  to  the  plaintiff  land  of  which  he  (the  de- 
fendant) owned  only  one-half,  his  wife  being  the  owner  of  the  other 
half.  At  the  time  the  agreement  was  made,  the  plaintiff  did  not  know 
the  stg,te  of  the  title.  The  wife  refused  to  convey,  and  both  husband 
and  wife  were  unwilling  to  have  a stranger  brought  in  as  co-owner:  — 
Held,  notwithstanding  the  inconvenience,  that  the  plaintiff  was  entitled 
to  specific  performance  of  the  contract  as  to  the  half  of  the  land  owned 
by  the  defendant,  with  an  abatement  of  half  the  price. 

Review  of  the  authorities. 

Action  by  the  purchaser  for  specific  performance  of  a con- 
tract for  the  purchase  and  sale  of  land. 


September  27.  The  action  was  tried  by  Boyd,  C.,  without 
a jury,  at  Toronto. 

B.  H.  Greer , for  the  plaintiff. 

C.  A.  Moss , for  the  defendant. 

September  29.  Boyd,  C. : — The  purchaser  seeks  specific  per- 
formance, and  the  only  defence  relied  on  is,  that  the  vendor  can 
convey  only  half  the  property  (9%  acres),  his  wife  being  en- 
titled to  the  other  half.  She  will  not  agree  to  the  sale,  and  both 
are  unwilling  that  a stranger  should  be  brought  in  as  co-owner. 
The  contract  was  made  by  the  husband  for  the  sale  of  the  whole, 
and  he  assumed  that  his  wife  would  agree  as  a matter  of  course. 
Of  this  state  of  title  the  purchaser  was  not  aware  till  late  in  the 
proceedings,  and  he  is  willing  to  accept  all  that  the  vendor  can 
give,  with  a corresponding  abatement  in  price.  To  this  he  is 
entitled  upon  the  authorities,  and  the  alleged  inconvenience 
cannot  change  the  result.  A precisely  similar  case  is  Hooper  v. 
Smart  (1874),  L.R.  18  Eq.  683,  where  the  vendor  undertaking 
to  sell  the  whole  was  discovered  afterwards  to  be  entitled  only  to 
a moiety : Hall,  Y.-C.,  held  that  the  ordinary  rule  applied,  that 
the  purchaser  may  have  all  he  can  get  from  the  vendor.  The 
same  relief  was  given  by  Fry,  J.,  in  Horrocks  v.  Rigby  (1878),  9 


1911 

Sept,  29, 


536 


ONTARIO  LAW  REPORTS. 


Boyd,  C. 

1911 

Kennedy 

v. 

Spence. 


VOL. 


Ch.  D.  180,  where  two  persons  agreed  to  sell,  of  whom  only  one 
was  entitled  to  a moiety,  and  the  other  had  no  interest,  and  judg- 
ment was  given  against  the  part  owner,  with  an  abatement  of 
price.  So,  we  find  in  Burrow  v.  Scammell  (1881),  19  Ch.  D.  175, 
where  a mother  contracted  for  leasing  premises  of  which  it  turn- 
ed out  that  one  moiety  was  vested  in  her  son  (an  infant),  Bacon, 
V.-C.,  decreed  performance  as  to  the  other  moiety,  with  an  abate- 
ment of  one  moiety  of  the  rent.  And  in  Hexter  v.  Pearce , 
[1900]  1 Ch.  341,  345,  Farwell,  J.,  disregarded  the  aspect  of 
alleged  inconvenience,  and  awarded  specific  performance  of  an 
undivided  moiety  of  minerals.  An  apparently  contrary  prin- 
ciple was  acted  on  in  Lumley  v.  Ravenscroft,  [1895]  1 Q.B.  683, 
where  Lindley,  L.J.,  says:  “Where  a person  is  jointly  interested 
in  an  estate  with  another  person  and  purports  to  deal  with  the 
entirety,  specific  performance  will  not  be  granted  against  him 
as  to  his  share.  ’ ’ The  case  there  decided  was  said  to  he  a singu- 
lar one.  The  agreement  to  sell  was  made  by  the  two  defendants, 
one  of  whom  was  an  infant,  and  the  Court  refused  relief,  on 
the  ground  that  specific  performance  could  not  be  enforced 
against  an  infant,  and  that  no  case  on  the  evidence  was  made 
out  against  the  other.  Unless  the  rule  stated  by  the  Lord 
Justice  is  limited  to  the  case  of  a purchaser  who  knows  of  the 
partial  invalidity  of  the  title  of  the  vendor  when  he  enters  into 
the  contract,  the  rule  appears  to  be  clearly  at  variance  with  a 
line  of  earlier  authorities. 

I think  the  safest  rule  is  to  follow  the  cases  I have  cited  and 
especially  to  follow  the  practice  laid  down  by  James,  V.-C.,  in 
Barnes  v.  Wood  (1869),  L.R.  8 Eq.  424,  where  the  husband  re- 
presented himself  as  being  the  owner  of  the  fee,  but  had  only  an 
estate  -pur  autre  vie , and  his  wife  was  entitled  in  remainder. 
The  purchaser  entered  into  his  contract  in  ignorance  of  the  state 
of  the  title  and  without  knowledge  that  the  husband  could  only 
sell  with  the  concurrence  of  his  wife.  The  husband  was,  never- 
theless, bound  to  convey  all  the  interest  that  he  had,  with  cor- 
responding abatement  in  the  price.  This  is  approved  by  the 
Court  of  Appeal  in  Castle  v.  Wilkinson  (1870),  L.R.  5 Ch.  534, 
and  the  point  of  distinction  is  marked  by  that  decision,  in  which, 
where  a husband  and  wife  agreed  to  sell  the  wife’s  estate  in  fee 
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simple,  the  purchaser  being  aware  that  the  estate  belonged  to 
the  wife,  and  the  wife  refusing  to  convey,  the  Court  refused  to 
compel  the  husband  to  convey  his  interest  and  accept  an 
abated  price.  See  also  Rudd  v.  Lascelles,  [1900]  1 Ch.  815. 

The  present  case  is  one  for  specific  performance  against  the 
husband  for  his  moiety,  with  an  abatement  of  one  moiety  of  the 
price.  The  sale  is  to  be  carried  out  on  the  footing  that  the 
purchaser  agrees  to  deal  with  the  claim  of  Maud  Spence  (as 
mentioned  at  the  hearing).  Costs  to  the  plaintiff. 


[BOYD,  C.] 

Toronto  and  Niagara  Power  Co.  v.  Town  of  North  Toronto. 


Municipal  Corporations — Electric  Power  Company — Powers  under  Act  of 
Incorporation,  2 Edw.  VII.  ch.  107  (D.) — Erection  of  Poles  and  Wires 
in  Streets  of  Town — Permission  of  Municipality — “Construct,  Maintain, 
and  Operate ” — “Incommode” — Condition — Supervision  of  Dominion 
Railway  Board — Deposit  of  Plan  and  Book  of  Reference — Condition 
Precedent. 


Under  the  powers  given  by  the  plaintiffs’  Act  of  incorporation,  2 Edw.  VII. 
ch.  107  (D.),  to  “construct,  maintain,  and  operate”  lines  of  wire  and 
poles  and  therewith  convey  power  through,  over,  along,  or  across  any 
public  highway,  the  plaintiffs  may  go  upon  highways  for  the  pur- 
poses of  their  undertaking  without  permission  from  the  municipal  cor- 
poration having  control  of  such  highways — the  only  condition  being  that 
the  work  of  construction  shall  be  so  conducted  as  not  to  incommode  the 
public  use  of  the  streets  or  to  impede  access  to  buildings  close  by  the 
streets.  The  word  “incommode,”  used  in  sec.  13  of  the  Act,  does  not  refer 
to  the  dangers  arising  from  the  subsequent  transmission  of  the  power, 
but  to  inconveniences  in  the  actual  placing  of  the  plant  on  the  public 
sites — a matter  to  be  adjusted  pending  construction,  and  provided  for  in 
this  case  by  the  plaintiffs’  undertaking  that  their  line  should  be  put  up 
under  the  supervision  and  with  the  approbation  of  the  Dominion  Railway 
Board. 

Toronto  Corporation  v.  Bell  Telephone  Co.,  [1905]  A.C.  52,  applied  and 
followed. 

But,  having  regard  to  the  provisions  of  the  plaintiffs’  Act  of  incorporation 
and  those  of  the  Dominion  Railway  Act  incorporated  in  it,  that  the 
deposit  of  a plan  and  book  of  reference  is  a condition  precedent  to  the 
beginning  of  construction. 


Action  to  restrain  the  defendants  from  interfering  with  the 
plaintiffs’  operations  in  erecting  poles  and  transmission  wires  in 
the  streets  of  the  town  of  North  Toronto,  and  for  damages. 
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September  28.  The  action  was  tried  before  Boyd,  C.,  without 
a jury,  at  Toronto. 

D.  L.  McCarthy , K.C'.,  for  the  plaintiffs. 

T.  A.  Gibson,  for  the  defendants. 

September  29.  Boyd,  C. : — The  plaintiffs  claim  to  have  a free 
hand  to  erect  a line  for  the  transmission  of  high  electric  power 
along  the  streets  of  North  Toronto,  without  the  sanction  or  super- 
vision of  any  municipal  or  other  body.  The  defendants  con- 
tend: (1)  that  there  is  no  power  whatever  conferred  by  the  char- 
ter to  enter  and  break  ground  in  the  street;  (2)  that,  if  there  is 
such  power,  it  cannot  be  exercised  without  the  permission  of  the 
municipality;  and  (3)  that  the  exercise  of  such  power  of  con- 
struction should  be  supervised  by  some  competent  authority 
outside  of  the  company,  in  the  interests  of  public  safety  and  in 
order  to  avert  probable  injury  to  life  and  property. 

First,  as  to  the  corporate  power  under  the  Act.  Comparison  with 
other  legislation  has  been  referred  to.  The  Dominion  Telegraph 
Company  Act  of  1871,  34  Viet.  ch.  52,  sec.  4 (D.),  gives  the  power 
in  these  words  (as  to  public  places)  : “ The  said  company  may  lay 
down,  erect  and  maintain  its  line  or  lines  of  telegraph  along  the 
sides  of  and  across  any  public  highways,  ’ ’ etc.  And  as  to  private 
lands,  the  section  proceeds : ‘ 4 And  may  enter  upon  any  lands  or 
places,  and  survey,  set  off  and  take  such  parts  thereof  as  may  be 
necessary”  (subject  to  compensation  and  expropriation).  The 
words  giving  the  right  to  occupy  streets  are  ‘ * lay  down,  erect  and 
maintain”  along  the  sides  of  highways. 

The  Bell  Telephone  Act  of  1880,  43  Viet.  ch.  67,  sec.  3 (D.), 
uses  these  words:  “The  said  company  may  construct,  erect  and 
maintain  its  line  or  lines  of  telephone  along  the  sides  of  and 
across  or  under  any  public  highways.” 

The  Montreal  Telegraph  Company  Act  of  1882  gave  power 
to  erect,  maintain  and  keep  up  their  lines  along  the  side  of  or 
across  any  public  highways,  etc. : 45  Viet.  ch.  93,  sec.  3 (D.) 

In  the  Act  incorporating  the  plaintiffs,  2 Edw.  VII.  ch.  107 
(D.),  the  collocation  of  words  as  to  the  powers  of  the  company 
is  different,  but  not  less  comprehensive — thus  (sec.  12)  : “The 
company  may  acquire,  construct,  maintain  and  operate  works  for 
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the  . . . distribution  of  electricity  and  power  . . . and 

may  construct,  maintain  and  operate  lines  of  wire,  poles,  tunnels, 
conduits  and  other  works  in  the  manner  and  to  the  extent 
required  for  the  corporate  purposes  of  the  company,  . . . and 
.may,  with  such  lines  of  wire,  poles,  . . . conduct,  convey  . . 
such  electricity  . . . through,  over,  along  or  across  any  pub- 
lic highway  . . . and  may  enter  upon  any  lands  on  either 

side  of  such  lines  . . . and  fell  or  remove  any  trees  . . . 

or  other  obstructions  . . . and  the  company  may  enter  upon 

any  private  property  and  survey,  set  off  and  take  such  parts 
thereof  as  are  necessary’’  (making  compensation  therefor  under 
the  provisions  of  the  Railway  Act  of  1888,  thereinafter  referred 
to).  And  by  sec.  13,  the  company  may  erect  poles,  construct 
trenches  . . . and  do  all  other  things  necessary  for  the  trans- 
mission of  power,  . . . provided  the  same  are  so  constructed 

as  not  to  incommode  the  public  use  of  streets  . . . or  to 

impede  the  access  to  any  house  ...  in  the  vicinity.” 

Under  the  words  of  the  Bell  Telephone  Act,  it  was  held  by 
the  highest  Court  that  the  power  existed  and  was  exercisable 
without  the  sanction  of  the  municipal  bodies  in  whom  the  high- 
ways were  Vested:  Toronto  Corporation  v.  Bell  Telephone  Co., 
[1905]  A.C.  52.  The  words  of  the  Bell  Telephone  Company  Act, 
“construct,  erect  and  maintain,”  are  equipollent  with  those  of 
the  present  Act,  which  are,  “construct,  maintain  and  operate” 
lines  of  wire  and  poles  and  therewith  convey  power  through, 
over,  along  or  across  any  public  highway. 

The  word  “enter”  is  used  in  these  empowering  Acts  uni- 
formly, so  far  as  I can  see,  with  reference  to  an  entry  on  private 
lands;  whereas  “construct”  is  used  as  to  the  operation  on  public 
places.  In  the  absence  of  words  of  restriction,  the  meaning  is  to 
give  absolute  power  to  go  upon  the  highway  for  the  purposes  of 
their  undertaking  without  permission  from  the  municipality. 
The  words  used  as  to  the  powers  of  the  company  are  to  be 
read  giving  their  fair  and  ordinary  meaning;  and  my  conclu- 
sion is,  that  the  only  condition  imposed  by  this  charter  is,  that 
the  work  of  construction  shall  be  so  conducted  as  not  to 
incommode  the  public  use  of  the  streets  or  to  impede  access  to 
buildings  close-by  the  streets. 
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* 1 Incommode  ” is  a limited  word,  and  does  not  appear  to  have 
reference  to  the  dangers  arising  from  the  subsequent  transmis- 
sion of  the  power,  but  to  inconveniences  in  the  actual  placing  of 
the  plant  on  the  public  sites.  That  is  a matter  to  he  adjusted 
pending  construction,  and  is  fully  met  in  this  case  by  the  under- 
taking given  that  the  line  shall  he  put  up  under  the  supervision 
and  with  the  approbation  of  the  Dominion  Railway  Board  (a 
body  not  in  existence  when  the  charter  was  obtained  from  the 
Parliament).  That  Board  will  also,  doubtless,  have  careful  re- 
gard to  the  element  of  danger  to  life  and  property  liable  to  arise 
from  the  stringing  overhead  of  high  voltage  transmission  wires. 

In  the  next  place,  the  company  also  claim  the  right  to  pro- 
ceed without  filing  plans  and  surveys  of  the  proposed  route.  Of 
this  I have  more  doubt.  The  Act,  sec.  18,  provides  that  “the 
company  may  take  and  make  the  surveys  and  levels  of  the  lands 
through  or  under  which  the  works  . . . are  to  pass  or  to  be 
operated  . . . and  of  the  course  and  direction  of  the  said 

works  and  of  the  lands  intended  to  be  passed  through  or  under 
so  far  as  then  ascertained,  and  also  the  hook  of  reference  for  the 
works  and  deposit  the  same  as  required  by  the  Railway  Act 
(1888)  with  respect  to  plans  and  surveys,  by  sections  or  portions 
...  of  the  said  works  . . . and  upon  such  deposit  . . . 
of  the  map  or  plan  and  book  of  reference  of  any  and  each  of 
such  sections  or  portions  ...  all  the  sections  of  the  Railway 
Act  applicable  thereto  shall  apply.  ’ ’ Though  this  reads  that  the 
company  “may”  do  this,  it  means  that  they  shall  do  so  in  order 
to  bring  their  corporate  powers  into  proper  activity  and  effici- 
ency. And  when  one  reads  the  interpretation  to  be  given  to 
the  word  “lands”  as  meaning  or  including  “privilege  or  ease- 
ment” (sec.  21  of  the  charter,  sub-sec.  (c)),  it  appears  to  me  to 
extend  the  provision  as  to  maps  and  hook  of  reference  to  this 
passage  of  the  line  along  the  highway  in  question.  The  statute 
itself  concedes  or  grants  the  easement  or  privilege  of  passing 
“through,  over,  along  or  across  any  highway:”  this  work  is 
intended  to  pass  “through”  the  highway  (on  its  surface,  that  is) 
and  the  provision  for  plans,  surveys,  and  the  like,  seems  as  need- 
ful for  this  method  of  construction  as  if  private  lands  were  alone 
in  question. 
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The  special  Act  (sec.  21)  incorporates  sec.  90  of  the  general 
Railway  Act,  51  Viet.  ch.  29  (D.)  That  section  provides  (a) 
that  “the  company  may  enter  into  or  upon  any  lands  of  Her 
Majesty  without  previous  license  therefor  . . . and  make 

surveys,  examinations  . . . and  ascertain  such  parts  . . . 

as  are  necessary  and  proper  for  the  railway.”  It  may  be  that 
this  can  be  read  as  applicable  to  highways,  which  are  vested  in 
the  Crown  as  to  the  freehold;  and,  if  so,  the  language  is  perti- 
nent to  both  aspects  of  the  case  in  hand,  i.e.,  the  company  can 
enter  without  getting  leave,  but  it  is  not  absolved  from  pre- 
paring proper  plans  for  public  notification  of  what  is  being  pro- 
posed to  be  done. 

Section  145  of  the  general  Act  (also  incorporated)  enacts 
that  the  deposit  of  map  or  plan  and  book  of  reference  shall  be 
deemed  a general  notice  to  all  parties  of  the  lands  (i.e.,  privi- 
lege or  easement)  which  will  be  required  for  the  line. 

The  sections  of  the  Railway  Act  of  1888  applicable  to  maps 
and  plans  are  also  in  general  terms  incorporated  with  the  special 
Act  (sec.  18).  These  sections  are  from  123  to  131,  as  now  im- 
portant. By  sec,  124,  the  map  or  plan  and  book  of  reference 
shell  be  deposited  at  the  department  of  railways,  and  (sec.  125) 
shall  be  examined  and  certified  by  the  Minister  and  transmitted 
to  the  different  localities  interested;  any  person  may  resort  to 
and  take  copies  of  these  documents  (sec.  126)  ; and,  by  sec.  131, 
till  such  original  documents  have  been  so  deposited,  the  construc- 
tion of  the  line  shall  not  be  proceeded  with. 

Had  this  public  notice  been  given,  it  would  have  been  open 
for  the  defendants  to  have  intervened  before  the  Minister  or 
otherwise,  and  have  pointed  out  the  obvious  dangers  likely  to 
arise  from  the  proposed  method  of  construction  over  the 
local  electric  lines  of  the  defendant.  At  present,  without 
some  safeguard  of  preliminary  character,  the  company  as- 
serts the  right  to  go  off  hand  on  the  ground,  place  the  poles 
over  the  line  of  the  defendant  without  notification  or  super- 
vision of  any  kind,  public  or  private.  The  Bell  Telephone  Act 
provides  for  the  sanction  of  the  municipal  authorities  in  cities, 
towns,  and  villages  as  to  the  height  of  the  poles  and  the  affixing 
of  the  wires,  as  to  the  number  of  lines  of  poles  along  the  streets 
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of  a town,  and  as  to  not  duplicating  poles  along  the  same  side 
of  a street,  and  the  like  safeguards,  which  are  conspicuously 
omitted  from  the  Act  of  1902.  It  cannot  be  because  the  danger 
of  electrical  transmission  is  being  lessened  by  the  efflux  of  time ; 
but,  perhaps,  because  there  was  not  sufficient  vigilance  exercised 
during  the  passage  of  this  Act  in  the  interest  of  public  safety. 

According  to  the  best  opinion  I can  form,  the  law  requires 
that  the  deposit  of  plan  and  book  of  reference  is  a condition  pre- 
cedent to  the  beginning  of  construction:  that  this  being  done 
there  is  no  permission  required  for  the  occupation  of  the  public 
streets.  It  may  be  that  the  municipality  will  waive  the  deposit 
of  plans,  on  the  undertaking  of  the  company  to  have  the  method 
if  construction  approved  of  by  the  Railway  Board ; and  in  that 
case  the  deposit  may  be  made  nunc  pro  tunc , and  the  prosecu- 
tion of  the  work  not  unduly  delayed.  For  this  reason,  also,  I 
have  perhaps  expedited  overmuch  the  giving  of  judgment;  but 
it  is  best  for  both  parties  to  know  where  they  are  as  soon  as 
possible. 

Success  being  divided,  I would  give  no  costs  to  either  side. 
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[DIVISIONAL  COURT.] 
Gibson  v.  Hawes. 


County  Court  Appeal — Interlocutory  Order  of  Judge  of  County  Court — 
Right  of  Appeal — County  Courts  Act,  10  Edw.  VII.  ch.  30,  sec.  40(1). 


Clause  (a)  of  sec.  40(1)  of  the  County  Courts  Act,  10  E'dw.  VII.  ch.  30, 
is  not  so  wide  as  to  give  an  appeal  from  every  order  made  by  a Judge 
of  a County  Court.  Though  its  generality  may  not  be  restricted  by  the 
proviso  to  clause  (c) , that  “the  decision  or  order”  must  be  “in  its 
nature  final  and  not  merely  interlocutory,”  it  must  be  read  as  referring  to 
decisions  or  orders  other  than  those  mentioned  in  clauses  (6),  (c),  and 
(d)  ; and  an  appeal  from  an  order  made  in  any  cause  or  matter,  being 
provided  for  by  clause  (c),  must  be  regulated  by  its  provisions;  and, 
if  there  is  no  appeal  under  that  clause,  because  the  order  is  merely 
interlocutory,  there  is  no  right  of  appeal  under  any  other  clause. 

Weaver  v.  Sawyer  (1889),  16  A.R.  422,  applied  and  followed. 

An  appeal  by  the  plaintiff  from  an  order  of  Denton,  Junior 
Judge  of  the  County  Court  of  the  County  of  York,  in  Chambers, 
in  an  action  in  that  Court,  staying  all  proceedings  in  the  action 
until  after  the  disposition  of  a certain  action  in  the  High  Court. 

October  6.  The  appeal  came  on  for  hearing  before  a Divi- 
sional Court  composed  of  Boyd,  C.,  Latchford  and  Middleton, 

JJ. 

F.  R.  MacKelcctn,  for  the  defendant  Alfred  Hawes,  objected 
that  no  appeal  lay  from  the  order,  it  being  in  its  nature  merely 
interlocutory. 

J.  R.  Roaf,  for  the  defendant  James  Hawes,  supported  the 
objection. 

F.  Arnoldi,  K.C.,  for  the  plaintiff,  contended  that  there  was 
jurisdiction  in  the  Court  to  bear  the  appeal,  under  the  County 
Courts  Act,  10  Edw.  VII.  ch.  30,  sec.  40,  which  provides  (1) 
that  an  appeal  shall  lie  to  a Divisional  Court  from  (a)  every 
decision  of  a Judge  under  any  of  the  powers  conferred  upon  him 
by  any  of  the  Rules  of  Court  or  by  any  statute,  unless  provision 
is  therein  made  to  the  contrary.  ‘ 1 Decision,  ’ ’ he  argued,  is  very 
wide,  and  covers  the  present  case.  See  the  definition  in  Stroud’s 
Judicial  Dictionary.  The  statute,  as  it  now  stands,  confines  the 
operation  of  the  restriction  imposed  by  clause  (c)  (“if  the 
decision  or  order  is  in  its  nature  final  and  not  merely  inter- 
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locutory”)  to  orders  falling  within  that  clause,  that  is,  orders  in 
a cause  or  matter  disposing  of  a right  or  claim ; the  proviso  does 
not  now  apply  to  clauses  (a)  and  (b). 

MacKelcan,  in  reply.  The  word  ‘ 4 decision,  ’ ’ as  found  in  clause 
(a),  has  no  such  wide  signification  as  contended  for.  A clear 
distinction  is  drawn  in  the  different  clauses  between  “ decision” 
and  ‘ ‘ order ; ’ ’ if  effect  is  given  to  that  distinction  the  whole  sec- 
tion is  logical.  Decision  means  “final  decision,”  and  does  not 
include  a mere  interlocutory  order. 


October  7.  The  judgment  of  the  Court  was  delivered  by 
Middleton,  J. : — The  changes  made  in  the  provisions  of  the 
statute  relating  to  County  Court  appeals  in  the  revision  of  1910, 
may  have  consequences  unforeseen  by  the  Legislature. 

The  first  three  clauses  of  10  Edw.  VII.  ch.  30,  sec.  40(1),  were 
found  in  sec.  52  of  the  old  statute.  The  proviso  limiting  the 
appeal  to  final  orders  only,  was  uniformly  held  to  relate  to  and 
to  control  the  whole  section  ( e.g per  Boyd,  C.,  in  Be  Taggart  v. 
Bennett  (1903),  6 O.L.R.  74).  There  is  much  force  in  Mr. 
Arnoldi’s  contention  that  the  change  in  the  statute  as  it  now 
stands  confines  the  operation  of  this  restriction  to  cases  falling 
under  clause  (c).  Without  determining  this  question,  I think 
the  motion  to  quash  succeeds  and  the  appeal  is  not  competent. 
Clause  (a),  as  interpreted  by  the  appellant,  is  very  wide  and 
covers  every  possible  order  or  decision — the  following  clauses 
(5),  (c),  and  (d),  as  well  as  sec.  39,  are  useless  and  meaningless. 
This  at  once  suggests  that  clause  (a)  must  be  intended  to  have 
some  narrower  signification.  When  the  origin  and  history  of  the 
section  are  looked  at,  its  true  ambit  becomes  at  once  apparent. 

In  the  County  Courts  Act,  as  found  in  the  revision  of  1877, 
there  was  no  right  of  appeal  save  that  conferred  by  sec.  35  (now 
found,  in  a much  modified  form,  in  sec.  39),  i.e.,  from  proceed- 
ings at  the  trial  of  an  action. 

In  Sato  v.  Hubbard  (1881),  6 A.R.  546,  the  Court  of  Appeal 
held  that  this  section  did  not  give  the  right  of  appeal  from  the 
judgment  upon  a garnishee  issue.  To  remedy  this,  in  the  next 
year  (1882),  45  Yict.  ch.  6,  sec.  4,  was  enacted.  This  is  the 
origin  of  sec.  40(1)  (a),  (b),  (c).  The  provisions  corresponding 
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to  ( a ) is:  “ Every  decision  hereinafter  given  by  a Judge  of  the 
County  Court  under  any  of  the  powers  given  by  the  Adminis- 
tration of  Justice  Act.”  A reference  to  that  Act  shews  that 
the  only  power  therein  given  to  County  Court  Judges  (save 
the  right  to  try  Superior  Court  cases,  when  so  directed  by  an 
order,  in  which  case  the  right  of  appeal  is  specifically  dealt  with) 
is  the  power  to  conduct  a summary  inquiry  into  fraudulent  con- 
veyances. In  the  revision  of  1887,  the  Administration  of  Justice 
Act  disappeared,  and  the  fraudulent  conveyance  sections  were 
transferred  to  the  Rules  of  Practice.  The  section  in  question 
was  amended,  and  first  took  its  present  wide  form,  giving  an 
appeal  from  “ every  decision  of  a Judge  under  any  of  the 
powers  conferred  upon  him  by  any  of  the  Rules  of  Court  or  by 
any.  statute.” 

In  Weaver  v.  Sawyer  (1889),  16  A.R.  422,  this  section  was 
relied  upon  as  giving  a right  of  appeal  from  a judgment  at  a 
trial  (the  general  right  of  appeal  being,  in  that  revision,  not  from 
the  trial  but  from  the  decision  in  County  Court  term).  Osier, 
J.A.,  delivering  the  judgment  of  the  Court,  refused  to  accord 
to  these  words  any  such  omnibus  effect,  saying  (p.  427)  : 

‘ ‘ Though,  no  doubt,  couched  in  very  wide  terms,  I think  it  is  not 
applicable,  because  the  case  before  us  is  one  for  which  special 
provision  has  been  made  by  sec.  41,  and  the  right  of  appeal  being, 
as  I have  said,  given  by  that  section,  is,  therefore,  necessarily 
to  be  pursued  and  reached  under  it.” 

In  Irvine  v.  Sparks  (1900),  31  O.R.  603,  and  Brown  v.  Car- 
penter (1896),  27  O.R.  412,  the  Divisional  Court  refused  to  give 
a wide  reading  to  the  section,  holding  that  it  is  confined  to  de- 
cisions of  “a  Judge”  as  distinguished  from  a determination  of 
the  Court. 

The  principle  of  Weaver  v.  Sawyer  warrants  the  holding  that 
appeals  from  orders  made  in  any  cause  or  matter,  being  pro- 
vided for  by  clause  (c),  must  be  regulated  by  its  provisions;  and 
that,  if  there  is  no  appeal  under  that  clause,  because  the  order 
is  merely  interlocutory,  there  is  no  right  to  appeal  under  any 
other  clause. 

Appeal  quashed  with  costs. 
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[DIVISIONAL  COURT.] 
Young  v.  Township  of  Bruce. 


Highway — Nonrepair — Injury  to  Traveller — Action,  against  Municipal  Cor- 
poration— Notice  of  Accident — Sufficiency — Failure  to  Specify  Exact 
Locality — Excuse  for  Insufficiency — Absence  of  Prejudice — Municipal 
Act,  1903,  sec.  606  (3)  (5). 

I-i  an  action  against  a township  corporation  for  damages  for  personal  in- 
juries sustained  by  the  plaintiff  by  reason,  as  he  alleged,  of  a highway  in 
the  township  being  out  of  repair,  he  gave  the  corporation  a “notice  in 
writing  of  the  accident  and  the  cause  thereof,”  pursuant  to  the  Munici- 
pal Act,  1903,  sec.  606,  sub-sec.  3,  within  the  proper  time,  but  did  not 
therein  indicate  the  precise  part  of  the  highway  which  was  out  of  re- 
pair:— 

Held,  that  the  notice  was  sufficient,  as  it  afforded  reasonable  information 
to  enable  the  municipal  council  to  investigate,  and  the  evidence  shewed 
that  they  knew  the  place  of  the  accident  and  did  in  fact  investigate. 

And  semble,  per  Boyd,  C.,  that  if  the  notice  was  insufficient,  there  was 
reasonable  excuse  for  the  insufficiency  from  the  knowledge  of  the  council, 
and  the  defendants  had  not  been  prejudiced  in  their  defence  (sub-sec.  5 
of  sec.  606,  second  proviso). 

Per  Cubiam  : — The  statute  requires  only  “notice  in  writing  of  the  acci- 
dent and  the  cause  thereof;”  and  the  Court  should  not  add  anything  to 
that  which  is  required. 

Appeal  by  the  plaintiff  from  the  judgment  of  the  County 
Court  of  the  County  of  Bruce  dismissing  the  action,  which  was 
brought  to  recover  damages  for  personal  injuries  sustained  by 
the  plaintiff,  by  reason,  as  alleged,  of  the  nonrepair  of  a township 
highway,  upon  which  he  was  travelling  in  a public  vehicle  on  the 
8th  December,  1910.  The  vehicle,  with  the  plaintiff  in  it,  went 
over  an  embankment,  at  the  side  of  the  road,  which,  as  the  plain- 
tiff alleged,  should  have  been  guarded  by  railings,  but  was  not. 
The  action  was  dismissed  on  the  ground  that  the  notice  of  acci- 
dent given  by  the  plaintiff  to  the  defendants,  pursuant  to  the 
Municipal  Act,  1903,  sec.  606,  sub-sec.  3,  was  insufficient. 


October  5.  The  appeal  was  heard  by  a Divisional  Court 
composed  of  Boyd,  C.,  Latchford  and  Middleton,  JJ. 

S.  F.  Washington,  K.C.,  for  the  plaintiff.  Notice  of  the 
accident  was  given  to  the  defendants  within  thirty  days  there- 
after, in  accordance  with  the  provisions  of  sec.  606,  sub-sec.  3,  of 
the  Municipal  Act,  1903;  and  the  notice  given  was  sufficient, 
although  the  place  of  the  accident  was  not  as  definitely  desig- 
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nated  as  it  might  have  been.  The  evidence  shews  that  the  de- 
fendants had  knowledge,  outside  of  the  notice,  of  the 
place  where  the  accident  happened.  All  that  the  Act 
requires  is  ‘ ‘ notice  of  the  accident  and  the  cause  thereof. ’ ’ The 
object  of  the  Act  is  to  give  the  defendants  a chance  to  investigate 
and  get  at  the  facts  while  evidence  is  available.  He  referred 
to  O’Connor  v.  City  of  Hamilton  (1905),  10  O.L.R.  529;  Breault 
v.  Town  of  Lindsay  (1907),  10  O.W.R.  890;  McQuillan  v.  Town 
of  St.  Mary’s  (1899),  31  O.R.  401;  Mclnnes  v.  Township  of 
Egremont  (1903),  5 O.L.R.  713. 

G.  H.  Kilmer,  K.C.,  for  the  defendants,  contended  that  the 
notice  was  insufficient  under  the  statute.  He  relied  upon  Mc- 
lnnes v.  Township  of  Egremont,  supra,  which  laid  down  that 
the  notice  should  state  the  ‘ ‘ time  and  place  of  the  accident.  ’ ’ In 
the  present  case  the  place  was  not  described  with  4 ‘reasonable 
particularity, ’ ’ as  under  the  case  cited  was  necessary. 

October  6.  Boyd,  C. : — The  statement  of  claim  is,  that  the 
plaintiff,  while  being  driven  in  a public  conveyance  between 
Underwood  and  North  Bruce,  on  a highway  known  as  the  Gode- 
rich and  Saugeen  road,  was,  with  and  in  the  vehicle,  thrown  down 
a steep  embankment,  from  the  road  being  out  of  repair  at  the 
second  hollow,  about  three-fourths  of  a mile  north-west  of 
Underwood,  where  the  defendants  widened  the  road  and  put  in  a 
culvert  in  the  fall  of  1809,  and  did  some  filling  in  the  spring  of 
1910,  but  left  the  place  in  a dangerous  and  unprotected  con- 
dition by  not  having  a railing  on  either  side  of  the  road  at  the 
culvert  and  hollow.  This  was  on  the  8th  December,  1910.  It 
alleges  that  notice  of  the  accident  was  given  to  the  defendants 
within  thirty  days  thereafter. 

One  of  the  defences  is,  that  no  notice  of  action  was  given,  and 
the  statute,  sec.  606,  sub-sec.  3,  is  pleaded. 

It  is  proved  that  notice  was  given  on  the  last  day  of  December 
by  letter  in  this  form  from  the  solicitors:  “We  have  been  con- 
sulted by  the  plaintiff  regarding  the  injury  received  by  him  on 
the  8th  December,  while  being  driven  in  the  ’bus  between 
Underwood  and  Port  Elgin,  in  consequence  of  the  road  being 
out  of  repair.  No  protection  was  provided,  and  the  ’bus  was 
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thrown  down  some  considerable  distance.  This  notice  is  given 
pursuant  to  the  Municipal  Act.” 

On  the  20th  January,  the  town  clerk  replied:  “ Yours  of  the 
31st  re  alleged  accident  to  Young  received  and  considered  by 
the  council.  I have  been  instructed  to  notify  you  that  Bruce 
township  council  will  not  pay  any  damages,  as  they  do  not  con- 
sider they  are  liable  for  any  such  damages.” 

The  defence,  properly  speaking,  is  not  that  there  was  no 
notice,  but  that  the  notice  was  insufficient.  And  that  is  a matter 
which  is  not  to  be  determined  by  the  mere  frame  of  the  notice,  but 
by  regarding  the  circumstances  of  the  case.  The  language  of 
the  statute  is,  that  notice  “in  writing  of  the  accident  and  the 
cause  thereof”  is  to  be  served:  sec.  606,  sub^sec.  3;  and  by  the 
last  sub-section  it  is  provided  that  the  insufficiency  of  the  notice 
required  shall  not  be  a bar  if  the  trial  Judge  considers  that 
there  is  reasonable  excuse  for  the  insufficiency  and  that  the  de- 
fendants have  not  thereby  been  prejudiced  in  their  defence. 

In  this  case  the  accident  and  the  cause  of  it  have  been  noti- 
fied, but  without  such  details  as  are  particularised  in  the  state- 
ment of  claim.  The  vagueness  exists  as  to  the  precise  locality 
on  the  highway,  which  is  said  to  be  some  ten  miles  in  length.  To 
any  one  who  did  not  know  the  road  and  the  places  where  pro- 
tection is  likely  to  be  required  it  might  appear  vague ; but  to  the 
council,  who  had  knowledge  of  the  culverts  and  hollows  and 
places  where  protection  was  needed,  and  of  the  place  where 
the  stage  had  overturned  on  that  particular  occasion  on 
the  8th  December,  it  would  appear  to  afford  reasonable 
information  to  make  proper  investigations  in  view  of  the  threat- 
ened action. 

I think  the  maxim  id  certum  est  may  well  be  applied  to  eke 
out  the  apparent  insufficiency  of  the  notice..  The  language  used 
in  O’Connor  v.  City  of  Hamilton , 10  O.L.R.  529,  is  applicable  to 
a case  where  no  notice  has  been  given — a very  different  situation 
from  this,  where  the  notice  was  given,  pursuant  to  the  terms  of 
the  statute,  apprising  the  defendants  of  the  injury  to  the  travel- 
ler and  the  existence  of  the  alleged  lack  of  repair  and  protection 
at  the  hollow  where  the  stage  was  overturned  on  the  specified 
day.  They  had  sufficient  notice  to  put  them  upon  inquiry,  and 
they  did  investigate  and  consider  the  claim,  as  appears  from 
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their  letter  and  the  evidence  given.  The  apparent  vagueness  as 
to  locality  may  be  excused  from  the  knowledge  of  the  council  as 
to  the  particular  place  said  to  be  dangerous  and  out  of  repair. 
They  had  no  difficulty  in  going  to  the  ground  and  furnishing 
themselves  with  the  means  of  judging  as  to  the  propriety  of  de- 
fending the  action  on  the  merits.  In  other  words,  extraneous 
evidence  may  be  given  at  the  trial  to  shew  that  information  as  to 
place  was  given  “with  reasonable  particularity”  (to  use  the 
phrase  of  Street,  J.,  in  Mclnnes  v.  Township  of  Egremont,  5 
O.L.R.  713,  715),  so  that  the  notice  in  this  regard  was  not,  in  the 
circumstances,  insufficient.  The  ’bus  or  stage  was  overturned  on 
the  given  day,  at  a place  in  the  road  where  there  was  a hollow 
at  the  side  of  the  road  not  protected.  There  was  no  trouble  in 
finding  the  locus  in  quo  by  going  on  the  ground  at  the  place 
where  the  upset  occurred.  Judicial  exposition  has  really  added 
to  the  terms  of  the  statute;  and  we  should  be  careful  not  to 
frustrate  a claim  on  the  ground  of  insufficiency  of  information, 
unless  the  municipality  have  been  really  prejudiced  or  misled 
by  lack  of  details  in  the  preliminary  notice. 

I take  it,  to  borrow  the  language  of  Sedge  wick,  J.,  in  City  of 
Kingston  v.  Drennan  (1897),  27  S.C.R.  46,  61,' that  the  main 
object  of  the  notice  is  to  give  to  the  defendants  a chance  of 
getting  at  the  facts  while  evidence  is  available  and  fresh  in  the 
minds  of  witnesses. 

The  evidence,  so  far  as  given,  shews  that  the  township  clerk 
lived  about  half  a mile  from  the  place  of  accident,  and  heard  of 
the  stage  going  over  before  the  claim  for  the  accident  came  in  to 
the  council.  He  heard  that  the  stage  had  gone  over  the  bank  into 
the  snowdrift.  It  was  generally  known  in  the  community.  It  is 
proved  that  work  had  been  done  or  was  going  on  at  the  culvert 
(where  the  stage  upset)  a few  days  before  the  accident,  widening 
the  road,  and  the  clerk  passed  that  place  every  day.  The  clerk 
thought  the  place  was  safe,  and  that  it  was  not  necessary  to  have 
a guard  there. 

The  case  should  not  have  been  stopped  at  the  point  at  which  it 
was;  and  I think  it  should  be  remitted  to  be  tried  out  on  the 
merits  and  as  to  whether  the  defendants  have  been  prejudiced  in 
their  defence. 

Costs  in  the  cause. 
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Middleton,  J. : — What  the  statute  requires  is  ‘ ‘ notice  of  the 
accident  and  the  cause  thereof.  ’ ’ 

In  speaking  of  a notice  under  the  Workmen’s  Compensation 
Act,  Field,  J.,  in  Clarkson  v.  Musgrave  (1882),  9 Q.B.D.  386, 
390,  says : “It  is  not  necessary  to  state  the  cause  of  action,  but 
only  that  which  will  enable  the  employer  to  have  substantial 
notice  of  what  has  occurred,  so  that  he  may  make  proper  in- 
quiries, and  may  come  to  trial  prepared  to  meet  the  plaintiff’s 
case.” 

I think  the  Court  should  refrain  from  attempting  to  add 
anything  to  that  which  is  required  by  the  statute.  The  statute 
does  not  require  time  or  place,  in  so  many  words ; and,  while  it 
would  be  no  doubt  wise  in  framing  a notice  to  mention  both,  it  is, 
I think,  a question  of  fact  in  each  case,  having  regard  to  all  the 
circumstances,  whether  the  notice  actually  given  was  a “sub- 
stantial notice  of  what  has  occurred”  so  that  inquiries  may  be 
made. 

No  one  has  ventured  to  say  that  in  this  case  the  municipality 
had  any  difficulty  in  investigating  by  reason  of  the  vagueness 
of  the  notice;  and  the  purpose  for  which  the  notice  is  required 
seems  to  have  been  answered,  for,  on  the  20th  January,  the 
council  considered  and  rejected  the  claim.  The  “occasion  was 
sufficiently  identified”  for  municipal  action:  Mclnnes  v.  Town- 
ship of  Egremont,  5 O.L.R.  713. 

Had  the  statement  of  claim  contained  the  information  given 
in  the  notice,  it  could  not  have  been  set  aside.  Particulars  might 
have  been  ordered  if  the  defendants  satisfied  the  Master  that 
they  did  not  know  the  exact  locality  of  the  accident ; but,  in  the 
absence  of  any  such  statement,  no  order  for  particulars  would  be 
made.  It  would  be  requiring  too  much  to  demand  greater  detail 
in  the  notice  of  the  accident  than  in  the  pleadings. 

Upon  the  evidence  given,  I would  hold  the  notice  sufficient, 
and  remit  the  case  for  trial  on  the  merits. 

Costs  in  the  cause. 


Latchford,  J.,  concurred. 
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[DIVISIONAL  COURT.] 

Verbal  v.  Dominion  Automobile  C'o. 


Motor  Vehicles  Act — Injury  by  Automobile  on  Highway — Excessive  Speed — 
Unauthorised  Use  of  Vehicle  by  Servant — Liability  of  Owner — ! Neglect 
of  Precautions — Provisions  of  Statute. 

The  provisions  of  the  Motor  Vehicles  Act,  6 Edw.  VII.  ch.  46,  abrogate  to 
some  extent  the  common  law  rule  that  the  master  of  a vehicle  is  exempt 
from  responsibility  if  his  servant  does  an  injury  with  the  vehicle  when, 
outside  of  the  duties  of  his  employment,  he  is  out  at  large  on  an  errand 
or  frolic  of  his  own. 

Though  the  owner  may  not  be  responsible  in  a penal  aspect  for  a violation 
of  the  Act  unless  he  is  personally  present,  he  does  become  personally  re- 
sponsible in  damages  where  there  has  been  a violation  of  the  Act  by  his 
vehicle:  sec.  19d  (added  by  9 Edw.  VII.  ch.  81),  read  with  sec.  13. 

A demonstrator  employed  by  the  defendants  took,  for  his  own  purposes,  an 
automobile  from  their  sale-garage,  without  their  knowledge  or  permis- 
sion and  contrary  to  instructions ; and,  while  driving  it  upon  a city  high- 
way, brought  it  into  collision  with  the  plaintiff’s  taxicab.  In  an  action 
for  the  damage  thus  sustained,  the  trial  Judge  found  that  it  was  caused 
by  the  direct  impact  of  the  defendants’  automobile;  that  the  defendants 
had  failed  to  prove  that  this  damage  did  not  arise  through  the  negligence 
or  improper  conduct  of  the  driver;  and  that,  as  the  defendants’  vehicle 
was  not  one  for  hire  or  private  use,  but  was,  by  the  terms  of  the  permit, 
held  for  sale  only,  there  was  an  obligation  to  take  care  that  it  was  not 
taken  out  by  any  servant  for  any  unauthorised  purpose,  and  that  there 
was  negligence  in  not  effectively  providing  against  such  unauthorised 
user.  The  evidence  shewed  that  the  damage  would  not  have  been  done  had 
the  defendants’  vehicle  been  running  within  the  statutory  rate  of  speed 
(ten  miles  an  hour,  sec.  6)  : — 

Held,  that  the  evidence  supported  the  findings;  and  that  the  defendants 
were  liable  in  two  aspects:  first,  because  the  damage  was  occasioned  by 
the  use  of  their  vehicle  in  contravention  of  the  statutory  provisions  as 
to  rate  of  speed  (secs.  6 and  13)  ; and,  second,  because  the  vehicle  was 
allowed  to  be  handled  recklessly  on  the  highway  by  their  servant  (sec. 
18). 

Precautions  against  the  unauthorised  use  of  dangerous  vehicles  suggested. 

An  appeal  by  the  defendants  from  the  judgment  of  Fal- 
conbridge,  C.J.K.B.,  of  the  23rd  June,  1911,  in  favour  of  the 
plaintiff,  after  trial  without  a jury,  in  an  action  for  damages 
for  injury  to  a taxicab  owned  by  the  plaintiff,  owing  to  a col- 
lision with  a motor-car  of  the  defendants,  taken  out  of  the  defen- 
dants ’ warehouse  by  a demonstrator  employed  by  them,  without 
their  knowledge  or  permission  and  for  his  own  purposes.  The 
trial  Judge  gave  judgment  for  the  plaintiff  for  $570,  with  the 
right  to  either  party  to  have  a reference  to  increase  or  diminish 
the  damages. 
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D- c-  October  6.  The  appeal  was  heard  by  a Divisional  Court 

1911  composed  of  Boyd,  C.,  Latchford  and  Middleton,  JJ. 

Verbal  J.  W.  Curry,  K.C.,  for  the  defendants.  The  injury  to  the 

Dominion  plaintiff’s  car  was  not  caused  by  any  negligence  on  the  part 

Automobile  0f  Murray,  the  driver  in  charge  of  the  defendants  ’ car.  At  any 
Lo.  • 

rate,  Murray  wrongfully  possessed  himself  of  the  defendants’ 

car,  without  the  knowledge  of  the  defendants,  and  against  the 
express  orders  and  directions  of  the  defendants.  At  the  time 
of  the  accident,  Murray  was  not  engaged  on  any  business  of  the 
defendants.  The  defendants  took  all  reasonable  precautions  to 
prevent  their  employees  from  taking  out  any  of  their  cars  with- 
out instructions.  In  these  circumstances,  the  defendants  should 
not  be  held  negligent  and  liable  for  damages.  Section  13  of 
the  Ontario  statute  6 Edw.  VII.  ch.  46  should  not  be  construed 
so  broadly  against  the  defendants  as  was  done  here.  The  defen- 
dants should  not  be  held  liable  when  Murray  had  the  car  out, 
not  only  without  permission,  but  contrary  to  instructions  : 
Mattel  v.  Gillies  (1908),  16  O.L.R.  558. 

W.  G.  Thurston,  K.C.,  for  the  plaintiff.  The  defendants 
are  clearly  liable  under  sec.  13  of  the  Act  6 Edw.  VII.  ch.  46, 
because  the  automobile  at  the  time  of  the  accident  was  travelling 
at  a greater  speed  than  ten  miles  an  hour,  thereby  contravening 
the  provisions  of  sec.  6 of  the  Act.  Under  sec.  18  of  the  same 
statute,  where  any  loss  or  damage  arises  by  reason  of  a motor 
vehicle  on  a highway,  the  onus  of  proof  that  such  loss  or  damage 
did  not  arise  through  the  negligence  of  the  owner  or  driver 
shall  be  upon  the  owner  or  driver  of  the  vehicle.  This  onus  the 
defendants  have  not  satisfied.  This  was  a demonstrating  car, 
and  not  for  use  or  hire,  and  it  was  the  duty  of  the  owners  to 
keep  it  confined  in  such  a way  that  it  could  not  be  taken  out 
without  their  sanction.  They  were  negligent  in  caring  for  the 
car.  They  contravened  sec.  14  of  the  Act,  and  the  onus  was 
upon  them  to  prove  carefulness,  which  they  failed  to  do.  See 
Smith  v.  Brenner  (1908),  12  O.W.R.  9,  1197. 

Curry,  in  reply.  Section  14  of  the  Act  applies  only  to  cars 
in  a public  place. 
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October  16.  The  judgment  of  the  Court  was  delivered  by 
Boyd,  C. : — The  defendant  and  his  motor  vehicle  (which  did 
the  damage)  are  under  and  subject  to  the  provisions  of  the  On- 
tario statute  6 Edw.  VII.  ch.  46,  and  its  amendments.  Section 
13  declares  that  the  owner  of  a motor  vehicle  for  which  a permit 
is  issued  shall  be  held  responsible  for  any  violation  of  the  statute 
law  aforesaid.  One  of  the  provisions  of  the  Act  (which  was 
violated  in  this  case)  is,  that  no  motor  vehicle  shall  be  run  over 
any  public  highway  within  any  city  at  a greater  speed  than  ten 
miles  an  hour  (sec.  6).  In  case  of  accident,  where  any  loss  or 
damage  arises  by  reason  of  a motor  vehicle  on  a highway,  the 
onus  of  proof  that  such  loss  or  damage  did  not  arise  through 
the  negligence  or  improper  conduct  of  the  owner  or  driver 
shall  be  upon  the  owner  or  driver  of  the  vehicle  (sec.  18).  Sec- 
tion 19 d (added  by  9 Edw.  VII.  ch.  81)  provides  that  in  the 
event  of  the  employer  of  a person  driving  a motor  for  hire  being 
present  in  the  vehicle  at  the  time  of  any  offence  against  the  Act . 
being  committed,  the  employer  as  well  as  the  driver  shall  be 
liable  to  conviction  for  such  offence.  Read  with  sec.  13,  the 
import  seems  to  be,  that,  though  the  owner  may  not  be  respon- 
sible in  a penal  aspect  for  a violation  of  the  Act  unless  he  is  per- 
sonally present,  he  does  become  personally  responsible  in  dam- 
ages where  there  has  been  a violation  of  the  Act  by  his  vehicle. 
'There  is  in  the  latter  case  a quasi-liability  in  rem,  which  at- 
taches to  him  as  the  owner  of  the  mischief-working  or  law-break- 
ing vehicle. 

The  Chief  Justice  finds  in  this  case  (on  disputed  statements 
in  evidence)  that  the  damage  to  the  plaintiff’s  taxicab  was 
caused  by  the  direct  impact  of  the  defendants’  automobile.  He 
also  finds  that  the  defendants  have  failed  to  prove  that  this 
damage  did  not  arise  through  the  negligence  or  improper  con- 
duct of  the  driver.  The  Chief  Justice  also  finds  affirmatively 
that,  as  the  defendants’  motor  was  not  one  for  hire  or  private 
use,  but  was,  by  the  terms  of  the  permit,  held  for  sale  only,  there 
was  an  obligation  to  take  care  that  it  was  not  taken  out  by 
any  servant  for  any  unauthorised  purpose,  and  that  there  was 
negligence  in  not  effectively  providing  against  such  unauthor- 
ised user. 
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The  evidence  supports  the  findings  of  the  Chief  Justice; 
and  it  is  manifest  that  no  accident  would  have  occurred  had  the 
motor  been  running  within  the  statutory  rate  of  speed.  The 
accident  was  in  the  city  of  Toronto,  at  the  junction  of  McCaul 
street  with  Queen  street,  and  happened  at  two  in  the  morning, 
when  the  demonstrator  employed  by  the  defendants  was  out 
with  a party  of  friends  on  pleasure  bent. 


The  provisions  of  the  special  legislation  indicate  pretty 
plainly  that  the  mind  of  the  Legislature  was  to  abrogate  to  some 
extent  the  common  law  rule  that  the  master  of  a vehicle  is  ex- 
empt from  responsibility  if  his  servant  does  an  injury  with  the 
master’s  vehicle  when,  outside  of  the  duties  of  his  master’s  em- 
ployment, he  is  out  at  large  on  an  errand  or  a frolic  of  his  own. 
The  Legislature  has  intended  that  this  dangerous  use  of  these 
licensed  vehicles,  when  the  statute  has  been  violated,  should  be 
compensated  for  to  those  who  suffer  by  the  proprietor  of  the 
vehicle.  As  between  him  and  the  public  who  use  the  highways, 
he  is  the  responsible  party,  and  it  behooves  him  to  use  all  neces- 
sary safeguards  to  prevent  this  abuse.  It  is  one  of  the  require- 
ments of  the  statute  (sec.  14)  that  every  motor  vehicle  shall  be 
provided  with  a lock,  key,  or  other  device  to  prevent  it  being 
set  in  motion;  and,  though  that  is  primarily  intended  to  secure 
it  when  left  in  the  street  or  other  public  place,  it  suggests  an 
easy  way  by  which  it  may  be  secured  at  night  in  the  owner’s 
own  premises  from  being  mishandled  and  misused  by  his  own 
employees. 

The  Chief  Justice  rightly  found  that  no  precautions  were 
taken  in  the  care  of  this  vehicle  to  keep  it  from  being  taken  out 
at  the  whim  of  the  driver  or  demonstrator  who  was  in  the  de- 
fendants’ service.  As  a machine  capable  of  doing  mischief  in 
careless  hands,  they  should  so  regulate  its  custody  as  to  secure 
its  being  used  only  for  legitimate  purposes.  The  Legislature 
has  seen  fit,  I think,  to  impose  this  restriction  on  the  use  of 
motors,  and  the  permission  to  use  them  at  all  is  subject  to  these 
salutary  conditions.  There  must  be  no  negligence  in  the  care, 
custody,  and  user  of  these  dangerous  vehicles  on  the  public 
streets. 
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I am  of  opinion  that  the  defendants  are  liable  in  a dual 
aspect : first,  they  are  responsible  to  answer  the  damages  brought 
about  by  the  use  of  their  vehicle  in  contravention  of  the  statu- 
tory rate  of  speed  (secs.  6 and  13)  ; and  also  because  the  vehicle 
was  allowed  to  be  handled  recklessly  by  the  demonstrator  in  their 
service,  on  the  highway  (sec.  18). 

The  judgment  should  be  affirmed  with  costs. 


[DIVISIONAL  COURT.] 
Ward  v.  .McBride. 


Slander — Words  Imputing  a Crime — “Robbed  the  City ” — Explanation  by 
Other  Words — Circumstances  to  be  Considered — Understanding  of  By- 
standers— Impossibility  of  “ Robbing ” a Corporation — Innuendo — Theft 
— Onus — Violence  of  Language  and  Warmth  of  Manner — Qualified 
Privilege — Alderman  Addressing  City  Council — Absence  of  Belief  in 
Crime — Presence  of  Persons  other  than  Members — Nullification  of 
Privilege — J ury. 

In  an  action  for  slander  in  which  the  plaintiff  charges  that  the  words 
uttered  impute  a crime,  the  'Court  may  and  should  examine,  not  only  the 
words  charged  in  the  statement  of  claim,  but  also  all  the  other  words 
used  at  the  same  time  and  all  the  other  circumstances  of  the  case ; and,  if 
the  facts  are  such  that,  taken  all  together,  they  shew  that  the  alleged 
slanderous  words  do  not  impute  what  is  in  fact  a crime,  and  that  no 
reasonable  bystander  would  consider  them  as  imputing  a crime,  the  jury 
cannot  be  permitted  to  hold  the  defendant  liable  as  if  he  had  imputed 
a crime  in  fact. 

Review  of  the  authorities. 

The  defendant,  a member  of  a city  council,  in  addressing  the  council  said 
that  the  plaintiff  had  “robbed  the  city  of  $25  a year;”  and  these  were  the 
words  alleged  to  impute  a crime.  It  was  plain,  from  the  defendant’s  other 
remarks,  that  he  was  referring  to  money  which  the  plaintiff  had  received 
as  the  rent  of  land  belonging  to  the  city  corporation,  in  respect  of  which 
an  action  had  been  brought  against  him  by  the  corporation,  wherein  he 
unsuccessfully  endeavoured  to  maintain  his  right  to  the  moneys;  and  the 
defendant  was  urging  that  the  plaintiff’s  conduct  in  that  regard  was 
such  that  no  consideration  should  be  shewn  to  him  in  a matter  before 
the  council  at  the  time  the  words  were  spoken: — 

Held  (Falconbridge,  C.J.K.B.,  dissenting),  that  upon  the  words  as  charged 
the  plaintiff  could  not  succeed;  for  they  could  not,  in  the  circumstances, 
be  regarded  as  imputing  a crime,  and  no  reasonable  bystander  could — nor 
was  there  evidence  that  any  person  did — so  regard  them;  and,  besides, 
the  crime  of  robbery  could  not  be  committed  upon  a corporation  (Crim- 
inal Code,  sec.  445 ) . 

The  innuendo  was  that  “the  defendant  by  the  said  words  meant  to  charge 
and  did  charge  the  plaintiff  with  being  a thief,  having  stolen  from  the 
city  $25  a year,  which  the  defendant  then  alleged  the  plaintiff  had  re- 
ceived as  rent  from  one  T.F.,  to  whom  the  plaintiff  had  leased  . . . 
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property  . . . belonging  to  the  city,  under  the  belief  that  it  was  part 

of  the  property  covered  by  a lease  which  he  then  held  from  the  city:” — 

Held,  that,  what  was  charged  not  being  actual  theft,  and  there  being  no 
evidence  that  any  one  who  heard  the  words  understood  them  as  charg- 
ing that  the  plaintiff  was  a thief,  the  innuendo  also  failed. 

Held,  also,  that  neither  the  language  used  by  the  defendant  nor  his 
warmth  of  manner  was  evidence  of  the  truth  of  the  innuendo. 

Held,  also,  that  the  words  used  did  not  impute  a crime  primd  facie,  and 
the  onus  was  on  the  plaintiff  to  prove  his  innuendo. 

Held,  also,  that  the  occasion  was  one  of  qualified  privilege,  and  the  defen- 
dant had  the  right,  as  a member  of  the  council,  to  say  anything,  however 
false,  which  he  honestly  believed  to  be  true;  but,  if  a crime  was  in  fact 
imputed  by  him,  the  qualified  privilege  would  be  nullified;  for  he  did 
not  actually  believe  that  the  plaintiff  had  committed  a crime. 

Per  Falconbridge,  C.J. : — The  words  were  actionable  because  they  were 
calculated  to  induce  the  belief  that  the  plaintiff  had  committed  a crime. 
The  qualified  privilege  was  nullified,  not  only  because  of  the  defendant’s 
own  knowledge  of  the  circumstances,  but  because,  when  the  words  were 
uttered,  many  persons  were  present  besides  the  members  of  the  council. 
It  was  not  necessary  for  the  plaintiff  to  call  witnesses  to  say  that  they 
had  heard  the  words  and  understood  them  to  impute  a crime:  it  was  for 
the  jury  to  pass  upon  the  words. 


An  appeal  by  the  defendant  from  the  judgment  of  Mulock, 
C.J.Ex.D.,  upon  the  verdict  of  a jury,  in  favour  of  the  plaintiff, 
in  an  action  for  slander,  for  the  recovery  of  $200  damages  and 
costs. 

The  words  uttered  by  the  defendant  were : ‘ ‘ Ward  has  rob- 
bed the  city  of  $25  a year.”  The  plaintiff  alleged  that  the  words 
imputed  a crime.  They  were  uttered  at  a meeting  of  the  council 
of  the  city  of  Toronto.  The  defendant  was  an  alderman,  and 
he  was  speaking  of  a matter  which  came  before  the  council  in 
which  the  plaintiff  was  interested,  and  urging  that  no  considera- 
tion should  be  shewn  to  the  plaintiff,  because  of  his  conduct  in 
the  matters  which  were  in  question  in  the  case  of  City  of  Tor- 
onto v.  Ward  (1909),  18  O.L.R.  214. 


April  20,  1911.  The  appeal  was  heard  by  a Divisional  Court 
composed  of  Falconbridge,  C'.J.K.B.,  Britton  and  Riddell,  JJ. 

R.  McKay,  K.C.,  for  the  defendant.  There  should  have  been 
a nonsuit.  The  learned  trial  Judge  should  have  ruled  that  the 
words  spoken  by  the  defendant,  coupled  with  the  other  language 
used,  were  not,  in  their  ordinary  and  natural  sense,  as  spoken 
and  as  understood  by  the  parties  hearing  them,  defamatory, 
and  were  well  understood  as  not  imputing  any  crime  to  the 
plaintiff;  and  there  was  no  evidence  of  special  damage.  It  is 
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impossible  to  ‘ 1 rob  ’ ’ a city.  One  cannot  take  a city  by  the  throat 
and  extract  money  from  it.  Robbery  is  defined  by  the  Criminal 
Code,  sec.  445,  as  “theft  accompanied  with  violence.’ ’ The 

plaintiff,  in  using  the  word  “rob”  on  the  occasion  in  question, 
was  merely  using  a term  of  rhetoric.  See  Odgers  on  Libel  and 
Slander,  4th  ed.,  p.  48,  and  the  cases  there  cited.  The  words 
were  spoken  on  an  occasion  of  qualified  privilege,  and  there  was 
no  evidence  of  malice : Laughton  v.  Bishop  of  Sodor  and  Man 
(1872),  L.R.  4 PC.  495;  Pittard  v.  Oliver , [1891]  1 Q.B.  474. 

M.  K.  Cowan , K.C.,  for  the  plaintiff.  The  occasion  on  which 
the  defamatory  words  were  uttered  was  one  of  qualified  privil- 
ege ; but  the  privilege  was  nullified  by  the  defendant ’s  own 
knowledge  of  the  circumstances,  and  by  the  fact  that  there 
were  many  citizens  present  outside  the  members  of  the  City 
Council.  And  the  question  whether  these  outsiders,  among 
others,  would  understand  that  the  defendant  was  by  his  langu- 
age imputing  a crime  to  the  plaintiff  was  for  the  jury  to  deter- 
mine. See  Folkard  on  Slander  and  Libel,  7th  ed.,  pp.  7,  11,  18. 
At  p.  7 it  is  said:  “And  it  is  always  a question  for  the  jury 
(not  the  Judge)  whether  the  charge  was  made  bond  fide.”  The 
difference  between  Pittard  v.  Oliver,  [1891]  1 Q.B.  474,  cited 
on  behalf  of  the  defendant,  and  the  present  case,  is,  that  in  the 
former  the  jury  found  bona  fides,  whereas  here  the  jury  found 
malice.  The  defendant  cannot  shield  himself  behind  the  word 
“rob”  when  he  meant  “steal.”  There  was  clear  evidence  of 
malice.  In  Somers  v.  House  (1694),  Holt  39,  cited  in  Folkard, 
at  p.  14,  it  is  said  by  Holt,  C.J.,  that  the  words  must  be  taken 
“in  a common  sense,  according  to  the  vulgar  intendment  of  the 
bystanders.”  See  also  Crate  v.  McCallum  (1905),  11  O.L.R.  81. 

McKay,  in  reply. 

October  12.  Riddell,  J. : — An  appeal  from  the  judgment 
at  the  trial  in  an  action  for  slander. 

The  plaintiff  was  tenant  of  the  City  of  Toronto  of  certain 
lots  on  the  Island,  under  a lease  which  ran  out  about  1902  : in 
that  year,  he  gave  notice  of  desire  to  renew  the  lease,  and  arbit- 
rators were  appointed.  Much  delay  seems  to  have  taken  place 
in  delivering  the  award,  but  this  was  about  1909  made,  fixing 
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D-  C.  the  rental  at  $398  per  annum,  instead  of  $5,  the  previous  rental. 

1911  The  plaintiff  complained  of  the  delay;  through  his  solicitor, 

Ward  he  made  application  to  the  Board  of  Control  for  concessions,  and 
McBride.  the  Board  recommended  that  for  the  first  three  years  under 
the  new  tenancy  the  rental  should  he  at  the  old  rate.  The  plain- 

Riddell,  J. 

tiff  would  benefit  by  this  concession  to  the  amount  of  nearly 
$1,200  ($398 — 5 = $393  x 3 = $1,179).  The  recommendation 
went  to  the  City  Council,  but  was  referred  back  to  the  Board  of 
Control.  In  1910,  the  Board  made  the  recommendation  that  the 
rental  for  the  first  three  years  should  be  $100 — thereby  of  course 
the  plaintiff  would  benefit,  at  the  expense  of  the  city  ($398 — 100 
— $298  x 3 = $894),  nearly  $900.  This  went  to  the  Council, 
and  the  plaintiff  was  represented  by  his  solicitor  when  the 
matter  came  up  for  consideration.  The  solicitor  addressed  the 
Council  on  behalf  of  his  client,  and  then  the  defendant,  who  is 
an  alderman  of  the  city,  spoke.  He  referred  to  a suit  which  had 
been  brought  by  the  city  against  the  plaintiff  to  recover  from 
him  moneys  received  by  him,  as  rent  for  certain  property  upon 
the  Island,  from  one  Flynn,  in  which  action  the  plaintiff  claimed 
that  he  was  entitled  to  the  whole  of  the  fifteen  years  * rent  which 
he  had  collected  from  Flynn,  but  the  Court  had  decided  that  the 
city  were  entitled  to  the  rent  for  four  years,  i.e.,  $100.  The  case 
is  found  reported  in  18  O.L.R.  214;  and  it  will  be  seen  that  the 
plaintiff  in  this  present  action — the  defendant  in  the  former — 
was  not  satisfied  with  the  judgment  of  the  learned  trial  Judge, 
but  asserted  his  right  to  retain  the  $100,  not  only  in  a Divisional 
Court,  but  also  in  the  Court  of  Appeal,  in  each  Court  without  suc- 
cess. At  the  time  of  the  application  by  the  plaintiff  to  the  Coun- 
cil, this  sum  of  $100  had  been  paid  over — although  the  defen- 
dant did  not  know  this,  and  indeed  had  made  no  inquiry.  It 
is  not  suggested  that  the  defendant  at  all  misrepresented  the 
facts  of  the  law-suit ; but  what  is  complained  of  is,  that  he  then 
said  that  the  plaintiff  had  robbed  the  city  of  $25  a year — of 
$100.  It  is  quite  plain  that  he  was  referring  to  the  rent  which 
the  plaintiff  had  received  from  Flynn  and  had  not  turned  over 
to  the  city,  but  had  endeavoured  to  retain — and  it  is  further 
quite  plain  that  he  was  advancing  this  fact  as  a reason  why  the 
plaintiff  should  receive  no  consideration  at  the  hands  of  the 
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^Council.  The  defendant  is  said  to  have  become  excited  and 
heated — and  when  his  language  was  objected  to  by  some  (or 
one)  of  the  aldermen  present,  he  went  on  to  explain  what  he 
meant,  and  continued  his  charge  against  the  plaintiff,  saying  in 
substance  that  the  plaintiff  had  treated  the  city  in  this  way 
and  did  not  deserve  consideration.  I extract  what  Mr.  Gordon, 
the  solicitor,  says:  ‘'All  that  he  said  was  with  reference  to  this 
old  suit ; his  argument  was  with  regard  to  that  ...  he  kept 
harping  on  that  old  suit,  the  old  $100,  and  he  put  his  reason 
for  not  granting  it  ( i.e the  concession  asked)  that  Ward  had 
robbed  the  city  of  this  money  ...  ; he  urged  that  as  a 

reason  that  the  city  should  not  consider  any  reduction  of  rental 
. . . ” “Q.  He  urged  as  a reason  that  they  should  not  con- 

sider any  reduction  of  this  lease  because  in  a suit  that  had  been 
settled  two  years  before  . . A A.  Mr.  Ward  had  robbed 

the  city.” 

Alderman  Dunn  says  that  the  defendant  made  it  plain  what 
he  thought  of  Ward’s  conduct  in  collecting  this  money  and  then 
attempting  to  hold  it  upon  the  defences  he  had  set  up — there  was 
no  misunderstanding  about  the  nature  of  the  charge  or  the 
nature  of  the  facts  he  was  dealing  with. 

Other  evidence  is  to  the  same  effect;  and  it  seems  perfectly 
plain  that  the  defendant,  an  alderman  of  the  city,  set  out  in 
plain  terms  the  actual  conduct  of  the  plaintiff  and  then  char- 
acterised this  as  robbing  the  city.  It  is  wholly  immaterial  that 
the  money  had  been  paid  under  compulsion  of  law  by  the  plain- 
tiff to  the  city — it  was  not  the  result  to  the  city,  but  the  conduct 
of  the  plaintiff,  which  the  defendant  was  urging  as  a reason  for 
not  extending  any  consideration  to  him — or,  to  put  the  case  in 
plain  terms,  giving  him  nearly  $900  of  the  money  of  the  people 
of  Toronto. 

The  plaintiff  says  that  this  was  a charge  of  a crime — of  the 
crime  of  robbery.  It  seems  to  me,  with  much  respect  for  those 
whose  opinions  are  different,  to  savour  of  absurdity  to  say  that 
such  a charge  as  was  made  can  be  tortured  into  a charge  of 
robbery. 

Unless  political  discussion  has  become  very  much  more 
courteous  recently  than  it  was  a few  years  ago,  it  must  be  a com- 
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mon  occurrence  for  a speaker  to  charge  a Government  with  rob-, 
bing  the  people — not  very  long  ago  the  expression  “ robber 

Ward 

V. 

McBride. 

barons”  was  commonly  applied  to  a most  estimable  class  of  the 
community.  I fancy  it  is  every-day  experience  for  a purchaser 

Riddell.  J. 

who  is  charged  more  that  he  wished  to  pay  or  thinks  he  should 
pay  to  complain  that  the  vendor  has  robbed  him — a price  is 
often  ‘ ‘ downright  robbery.  ’ ’ No  one  in  these  instances  imagines 
that  an  actual  crime  is  charged  or  intended  to  be  charged. 
“ Robbery, ” “ robbed,”  “ robber, ” are  good  mouth-filling  words 
and  are  used  accordingly ; but  in  such  cases  it  would  be  absurd 
that  the  words  could  be  considered  as  used  in  any  sense  of  impu- 
tation of  crime.  In  the  present  instance,  had  the  defendant 
imagined  that  the  plaintiff  had  actually  committed  a crime,  it  is 
more  than  probable  that  he  would  have  insisted  on  the  criminal 
law  being  appealed  to — his  strong  feeling  in  the  matter  was  quite 
apparent.  That  he  used  the  words  as  imputing  or  intending  to 
impute  a crime  is  wholly  without  foundation — it  is  equally  ap- 
parent that  all  those  present  understood  his  characterisation  of 
the  plaintiff  as  referring  to  his  conduct  in  holding  on  to  money 
which  was  the  city’s  and  in  refusing  to  pay  it  over  till  forced  to 
do  so  by  law. 

The  common  law  is  not  so  absurd  as  to  permit  any  one  to  lay 
hold  of  a single  word  in  a statement  and  to  claim  that  as  such 
word  in  its  strict  legal  or  any  other  sense  is  the  name  of  a 
crime,  therefore  a crime  is  imputed  by  the  speaker  using  the 
word.  As  it  is  common  sense  so  is  it  common  law  that  the  whole 
of  the  circumstances  under  which  the  word  is  used  and  the 
whole  of  the  context  must  be  considered — and  if  it  appear,  either 
from  the  utterances  as  set  out  in  the  claim  or  in  the  innuendo 
or  in  the  evidence  given,  that  in  truth  and  in  fact  there  was  no 
charge  or  imputation  of  crime,  the  'jury  cannot  be  permitted 
to  find  the  defendant  liable  in  damages  as  though  he  had  in  fact 
imputed  a crime.  And  this  is  old  law. 

In  Brittridge’s  Case  (1602),  4 Co.  R.  185.,  the  words  com- 
plained of  were:  “Mr.  B.  is  a perjured  old  knave,  and  that  is 
to  be  proved  by  a stake  parting  the  land  of  H.  M.  and  Mr.  W.” 
It  was  considered  in  the  Queen’s  Bench  that  the  last  words  ex- 
tenuated the  genuine  and  proper  sense  of  the  first  words,  for 
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they  shewed  that  the  so-called  perjury  was  not  in  a Court  in  any 
judicial  proceeding,  but  an  unadvised  oath,  extra-judicial,  upon 
the  placing  of  a stake.  And  it  was  adjudged  “ quod  querens 
nihil  capiat  per  billam”  (which,  incidentally  be  it  said,  is  rather 
a favourable  instance  of  law  Latin  than  otherwise). 

And  so,  ‘ ‘ Thou  art  a thief,  for  thou  hast  stolen  my  apples  out 
of  my  orchard,”  in  times  when  apples  on  the  tree  were  not  the 
subject  of  larceny — and  “for  thou  hast  robbed  my  hop  ground” 
— it  was  adjudged,  were  not  charges  of  theft  or  robbery. 

In  Minors  v.  Leeford  (1605),  Cro.  Jac.  114,  the  words  used 
were : ‘ ‘ Thou  art  a thief,  and  hast  stolen  Mr.  St.  George ’s  tree ; ’ ’ 
the  jury  found  for  the  plaintiff,  but  the  Court  of  King’s  Bench, 
following  their  previous  decisions  and  that  of  the  Common 
Pleas  in  Stanley’s  Case , held  that,  had  the  words  been,  “Thou 
art  a thief,  for  thou  hast  stolen  Mr.  St.  George ’s  tree,  ’ ’ the  ver- 
dict could  not  stand.  In  the  particular  case,  indeed,  two  of  the 
Justices,  the  Chief  Justice  absent e and  the  fourth  Justice  doubt- 
ing, thought  there  were  two  charges;  that  “and  thou  has 
stolen,”  being  a distinct  sentence  by  itself,  was  not  the  reason 
of  the  former  speech  or  any  diminution  thereof,  but  an  addition 
thereto,  a separate  and  distinct  charge.  The  plaintiff,  therefore, 
was  allowed  to  hold  his  verdict  as  upon  the  sentence  1 ‘ Thou  art 
a thief.  ’ ’ 

In  Smith  v.  Ward  (1623),  Cro.  Jac.  674,  the  Court  agreed 
that  if  the  words  were  “he  is  a thief,  for  he  has  stolen  my  trees,” 
or  “my  evidence”  or  “my  lead  of  (qu.  off?)  my  house,”  no 
action  lies — in  the  case  itself  the  words  were,  “He  is  a thief, 
for  he  has  stolen  my  corn,”  and  the  Court  thought  that  “corn” 
imported  corn  reaped,  not  corn  standing,  and  consequently  an 
object  of  larceny — in  the  same  way  as  “thou  hast  stolen  my 
wood”  imported  wood  which  was  cut  down:  Lo  v.  Sanders 
(1606),  Cro.  Jac.  166;  see  also  on  this  point  Slowman  v.  Dutton 
(1834),  10  Bing.  402;  Tibbs  v.  Smith  (1662),  3 Salk.  325,  T. 
Raym.  33;  Baker  v.  Bierce  (1704),  6 Mod.  23.  In  these  cases  the 
Court  held  for  the  plaintiff. 

In  Cristie  v.  Cowell  (1790),  1 Peake  N.P.  4,  the  words 
charged  were,  “He  is  a thief,  for  he  has  stolen  my  beer. ’ ’ Lord 
Kenyon  said  that  if  the  words  “he  has  stolen  my  beer”  simply 
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referred  to  the  alleged  fact  that  the  plaintiff,  being  in  the  em- 
ploy of  the  defendant,  a brewer,  had  sold  some  of  the  beer  of 
his  master  without  accounting  for  the  proceeds,  such  act  being 
only  a breach  of  contract,  the  said  words  so  explained  the  word 
“ thief”  as  to  make  it  not  actionable,  and  adds:  “Thus  if  a man 
says  to  another,  ‘ You  are  a thief,  for  you  stole  my  tree,  ’ it  is  not 
actionable,  for  it  shews  he  had  a trespass  and  not  a felony  in 
his  contemplation.  ’ ’ 

There  are  some  cases  also  in  the  American  Courts,  e.g.,  Allen 
v.  Hillman  (1831),  29  Mass.  (12  Pick.)  101.  The  words  there 
used  were,  “robbed  the  treasury  of  $1,500  and  bought  a farm 
with  it,”  or  words  to  that  effect.  Shaw,  C.J.,  said,  p.  104: 
“The  rule  (is)  that  the  words  must,  all  taken  together,  charge 
an  indictable  offence  'he  is  a thief,  he  has  stolen  apples  from  my 
trees.’  The  first  clause  in  the  sentence  charges  a felony;  but 
taken  in  connection  with  what  immediately  follow,  it  shews  that 
the  defendant  imputed  only  a trespass.”  And  at  p.  103:  “The 
purport  of  the  words,  as  proved,  is,  that  the  plaintiff  was  the 
treasurer  of  a masonic  lodge,  and  as  such  received  money  of  the 
lodge,  which  he  had  failed  to  account  for,  but  converted  the  same 
to  his  own  use.  The  use  of  the  word  'robbed’  . . . would 

make  no  difference,  if,  as  we  think  the  conversation  taken  to- 
gether proves,  the  term  was  applied  to  the  plaintiff,  as  having 
appropriated  and  converted  the  money  intrusted  to  him  as 
treasurer,  to  his  own  use.”  The  nonsuit  granted  at  the  trial 
was  sustained  by  the  full  Court.  See  also  our  own  case  of 
Fellowes  v.  Hunter  (1861),  20  U.C.R.  382,  where  the  words 
were:  “A  villain  and  a thundering  thief,  a villainous  thief,  a 
thief.” 

It  is  clear  that  the  rule  we  have  been  considering,  that  is, 
to  use  the  words  of  Coke,  4 Co.  R.  185,  “Words  primd  facie  im- 
puting a felony  are  not  actionable  if  explained  by  subsequent 
words,”  or  (I  add)  “other  words,”  applies  not  only  when  the 
modifying  or  explanatory  words  are  set  out  in  the  statement  of 
claim  as  part  of  the  matter  complained  of,  but  also  where  the 
words  so  claimed  to  modify  or  explain  are  left  out  of  the  state- 
ment of  claim  but  are  proved  in  evidence.  In  4 Co.  R.  195,  it 
was  said:  “If  in  this  case  the  plaintiff  had  declared  only  upon 
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the  first  words,  sc.,  ‘thou  art  a perjured  knave, 7 the  defendant 
might  have  shewed  all  the  words,  and  the  coherence  of  them,  as 
appears  before  in  the  Lord  Cromwell’s  case.”  And,  indeed, 
if  the  fact  which  shews  that  the  charge  made  is  not  a charge  of 
a crime,  appears  anywhere  in  the  declaration,  that  is  enough: 
Snag  v.  Gee  (1597),  4 Co.  R.  16a, — as,  for  example,  in  the  in- 
nuendo per  Park,  J.,  in  Day  v.  Robinson  (1834),  1 A.  & E.  554, 
at  p.  558  ad  fin.). 

In  Thompson  v.  Bernard  (1807),  1 Camp.  48,  the  declaration 
set  out  that  the  defendant  had  used  of  the  plaintiff  the  words: 
“Thompson  is  a damned  thief;  and  so  was  his  father  before 
him;  and  I can  prove  it;”  but  it  was  proved  that  he  added  the 
words,  ‘ ‘ Thompson  received  the  earnings  of  the  ship,  and  ought 
to  pay  the  wages.”  Lord  Ellenborough  then  directed  a non- 
suit, observing  that  the  word  “thief”  was  used  without  any  in- 
tention in  the  defendant  to  impute  felony  to  the  plaintiff, 
“which,”  he  added,  “must  appear  to  support  the  declaration.” 

In  all  cases,  all  the  facts  may  be  proved — not  only  the  words 
used  by  the  defendant — as  shewing  that  what  was  charged  was 
not  a crime.  For  example,  in  Lemon  v.  Simons  (1888),  57  L.J. 
N.S.Q.B.  260,  the  words  charged  were,  “Mr.  Lemon  had  . . . 
broken  open  a box  belonging  to  his  wife  . . . and  had 

robbed  her  of  the  sum  of  £75.”  That  the  wife  was  living  with 
the  plaintiff  at  the  time  of  the  alleged  act  was  proved  at  the 
trial — and  the  Court  held  that  the  act  done  by  the  plaintiff,  if 
was  done,  was  not  a crime,  and  consequently  there  was  no  charge 
of  a crime.  This  is  not  unlike  Snag  v.  Gee,  4 Co.  R.  16a,  above 
referred  to. 

So,  too,  it  was  held  in  Penfold  v.  Westcote  (1806),  2 B.  & P. 
N.R.  335,  that  the  defendant,  if  he  wishes  to  explain  the  sense 
in  which  a word  primd  facie  defamatory  is  used,  may  and  must 
give  evidence  of  it.  And  in  Tomlinson  v.  Brittlebank  (1833), 
4 B.  & Ad.  630,  the  same  ruling  was  made,  in  a case  in  which 
the  word  used  was  “robbed.” 

In  Jackson  v.  Adams  (1835),  2 Bing.  N.C.  402,  the  words 
set  out  in  the  declaration,  with  the  innuendo,  are : ‘ ■- who  stole 
the  parish  bell-ropes,  you  scamping  rascal?  (meaning  that  the 
plaintiff  had,  while  in  the  said  office  of  churchwarden  as  afore- 
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said,  been  guilty  of  stealing  bell-ropes).”  The  evidence  shewed 
that  what  the  defendant  intended  to  charge  and  in  fact  did 
charge  was  that  the  plaintiff,  while  he  was  churchwarden  of  a 
parish  church,  had  fraudulently  sold  the  bell-ropes  of  that  very 
church,  and  had  thereby  cheated  the  parish.  It  was  held  that 
the  evidence  shewed  that  the  defendant  had  used  the  word 
“stealing”  in  a very  different  sense  from  that  in  which  it  was 
generally  understood,  intending  only  to  charge  that  the  plaintiff 
had  defrauded  the  parish.  Judgment  had  gone  at  the  trial  for 
the  plaintiff,  but  the  full  Court  of  Common  Pleas  made  absolute 
a rule  for  a nonsuit. 

The  same  rule  applies  if  the  words,  literally  taken,  impute  a 
crime,  but  the  innuendo  shews  that  the  actual  meaning  does  not 
— see  Ashford  v.  Choate  (1870),  20  C.P.  471,  considered  later. 

Such  cases  establish  conclusively  that  the  Court  may  and 
should  examine,  not  only  the  words  charged  in  the  statement  of 
claim,  but  also  all  the  other  words  used  at  the  same  time  and 
all  the  other  circumstances  of  the  case ; and,  if  the  facts  are  such 
that,  taken  all  together,  they  shew  that  the  alleged  slanderous 
words  do  not  impute  what  is  in  fact  a crime,  and  that  no  reason- 
able bystander  would  consider  them  as  imputing  a crime,  the 
jury  cannot  be  permitted  to  hold  the  defendant  liable  as  if  he 
had  imputed  a crime  in  fact. 

It  seems  to  me  to  savour  of  absurdity  to  say  that  any  reason- 
able person  standing  by  could — and  certainly  it  is  not  proved 
or  suggested  that  any  one  did — imagine  that  the  defendant  here 
was  charging  the  plaintiff  with  anything  but  what  the  plaintiff 
had  admittedly  done. 

Even  if  the  plaintiff  could  get  rid  of  this  difficulty,  I think 
he  would  be  met  with  another.  The  words  alleged  in  the  state- 
ment of  claim  are:  “Mr.  Ward  has  robbed  the  city  of  $25  a 
year.”  Many  cases  are  to  found  (I  have  mentioned  some  of 
them)  in  which  it  is  laid  down  that  if  what  is  charged  is  impos- 
sible in  law,  the  plaintiff  cannot  recover.  The  terminology  1 
have  in  the  former  part  of  this  judgment  employed  may  per- 
haps be  preferred,  that  is,  “what  is  charged  is  not  a crime.” 

The  Court  in  Tomlinson  v.  Brittlebank , 4 B.  & Ad.  630, 
(Littledale,  J.,  dubitante),  thought  that  “rob”  had  but  one 
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legal  sense — taking  the  goods  of  another  by  violence : see  p.  632. 
At  the  common  law,  robbery  was  defined  as  “the  felonious  tak- 
ing of  money  or  goods  of  any  value  from  the  person  of  another, 
or  in  his  presence,  against  his  will,  by  violence,  or  putting  him 
in  fear:”  Russell  on  Crimes  and  Misdemeanours,  7th  ed.  (1909), 
p.  1127:  while  the  Criminal  Code,  sec.  445,  says:  “Robbery  is 
theft  acompanied  with  violence  or  threats  of  violence  to  any 
person  or  property  used  to  extort  the  property  stolen,  or  to  pre- 
vent or  overcome  resistance  to  its  being  stolen.” 

Bishop  in  his  New  Criminal  Law,  secs.  1156  et  seq.,  ch.  39, 
has  an  elaborate  discussion  upon  the  word,  and  gives  cases 
supporting  his  statements.  All  of  these  definitions,  I think, 
shew  that  the  person  upon  or  against  whom  a robbery  is  com- 
mitted must  be  a natural  person — and  that  a corporation  can- 
not be  robbed  in  the  legal  sense. 

As  in  said  by  the  Court  in  McCarty  v.  Barrett  (1867),  12 
Minn.  494,  at  p.  499:  “Taking  the  injurious  words  as  stated  by 
the  plaintiff,  we  have  the  charge  made  by  the  defendant  upon 
him,  ‘You  did  rob  the  town  of  St.  Cloud — you  are  a public 
robber.’  The  crime  of  robbery  is  a well  defined  legal  offence, 
and  can  only  be  committed  on  a human  being;  it  could  not 
therefore  be  committed  against  the  town  of  St.  Cloud.” 

Upon  the  words  as  charged,  then,  the  plaintiff  could  not  suc- 
ceed. 

Turning  now  to  the  innuendo-.  “The  defendant  by  the  said 
words  meant  to  charge  and  did  charge  the  plaintiff  with  being  a 
thief,  having  stolen  from  the  city  $25  a year,  which  the  defend- 
ant then  alleged  the  plaintiff  had  received  as  rent  from  one 
Thomas  Flynn,  to  whom  the  plaintiff  had  leased  a piece  of 
property  on  the  Island  belonging  to  the  city,  under  the  belief 
that  it  was  part  of  the  property  covered  by  a lease  which  he 
then  held  from  the  city.” 

“If  the  words  in  their  natural  meaning  are  not  actionable, 
then  the  plaintiff  is  bound  by  his  innuendo.  He  must  prove 
that  or  fail.  He  cannot  now  discard  the  innuendo  stated  in  his 
pleading  and  set  up  a new  innuendo  which  does  not  appear  on 
the  record.  ( Hunter  v.  Sharpe  (1866),  4 F.  & F.  983:  Ruel  v. 
Tatnell  (1881),  29  W.R.  172)  ;”  Odgers  on  Libel  and  Slander, 
4th  ed.,  p.  632. 


D.  C. 
1911 

Ward 

v. 

McBride. 

Riddell,  J. 


566 


ONTARIO  LAW  REPORTS. 


[VOL. 


D.  C. 
1911 

Ward 

v. 

McBride. 

Riddell,  J. 


Of  course,  the  plaintiff  need  not  prove  the  whole  of  his 
innuendo,  but  he  must  prove  the  gist  of  it.  No  doubt,  in  this 
case,  evidence  was  given  that  the  words  could  not  have  been 
used  or  understood  in  their  legal  sense  as  imputing  actual  rob- 
bery, and  consequently  bystanders  could  be  asked  what  they 
understood  by  the  words.  And  a number  were  asked  this  per- 
fectly proper  question. 

I have  already  extracted  part  of  Mr.  Gordon’s  (the  solici- 
tor’s) evidence,  and  I need  not  repeat  it — and  I have  read  the 
evidence  again  and  again,  and  I cannot  find  any  evidence  that 
any  one  who  heard  the  words  used  understood  them  as  sug- 
gesting or  charging  that  the  plaintiff  was  a thief — that  is  the 
gist  of  the  innuendo.  It  seems  perfectly  plain  that  every 
bystander  must  have  understood  the  defendant’s  words  to  re- 
fer to  what  the  plaintiff  admittedly  did — it  is  but  the  defend- 
ant’s epithet  which  he  applies  to  a series  of  actions  of  which 
the  plaintiff  clearly  and  admittedly  was  guilty.  These  it  majr 
be  well  to  repeat  from  the  plaintiff’s  own  evidence.  He  was  in 
the  employ  of  the  city  as  Island  constable,  and  was  also  a tenant 
of  the  city  on  the  Island.  He  had  let  to  one  Flynn  some  of  the 
land  he  had  rented  from  the  city,  together  with  some  land  which 
was  not  under  his  lease,  although,  as  he  says,  he  thought  that  it 
was.  Part  of  his  duty  as  Island  constable  was  to  see  that  no 
one  trespassed  upon  or  occupied  the  city’s  land.  In  1905,  he 
knew  from  the  surveys  made  that  the  land  which  he  had  let  to 
Flynn  was  more  that  he  (the  plaintiff)  was  entitled  to,  and  that 
the  city  was  entitled  to  part  of  it.  He  continued  to  collect  the 
rent  for  all  this  land,  and  when,  about  1907,  the  city  brought  ac- 
tion against  him,  he  claimed  this  extra  land  by  the  Statute  of 
Limitations — he  consulted  certain  legal  gentlemen  and  they  ad- 
vised him  of  the  Statute  of  Limitations — they  advised  him  that 
it  was  his  land  by  that  means.  And  he  contested  the  right  of  the 
city  to  this  land  through  all  the  Courts  to  the  Court  of  Appeal. 

It  cannot  be  contended,  I venture  to  think,  that  what  was 
charged  was  actual  theft — and  consequently  the  innuendo  fails. 
Even  if  the  plaintiff  were  to  be  allowed  to  change  the  innuendo, 
he  could  not  make  it  any  stronger  than  a charge  against  the 
plaintiff  of  depriving  the  city  of  $25  a year  by  fraudulent  and 
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dishonest  means — and  that  is  clearly  insufficient  upon  the 
authorities. 

In  Ashford  v.  Choate,  20  C.P.  471,  the  declaration  was  upon 
the  words:  “ James  Ashford  (meaning  plaintiff)  is  a great 
scoundrel:  he  has  robbed  me  of  $130.”  It  is  quite  clear  that, 
had  the  declaration  stopped  with  these  words,  it  would  not  be 
demurrable — but  the  pleader  continued,  “meaning  thereby  that 
plaintiff  had,  by  fraudulent  and  dishonest  means,  deprived  de- 
fendant of  said  sum.”  The  Court  of  Common  Pleas  held  that 
these  words  were  not  actionable  without  special  damage,  and 
allowed  a demurrer,  no  special  damage  being  alleged. 

Some  other  points  may  require  consideration.  Complaint  is 
made  of  violence  of  language  on  the  part  of  the  defendant. 
While  this  may  be  evidence  of  malice,  it  is  not  evidence  either 
of  the  sense  in  which  the  defendant  used  the  words  complained 
of  or  of  the  sense  in  which  the  bystanders  understood  them. 
But,  even  if  it  could  be  evidence,  I do  not  think  that  the  words 
“robbed  the  city”  constitute  a very  violent  method  of  express- 
ing what  was  done  by  the  plaintiff — retaining  land  which  he 
knew  to  be  that  of  his  employers  (and  the  rent  for  it)  and  set- 
ting up  the  Statutes  of  Limitations  for  this  land,  under  the 

\ 

circumstances.  It  was  a very  common  thing  for  the  late  Chief 
Justice  of  the  King’s  Bench  (afterwards  the  Chief  Justice  of 
Ontario)  to  speak  of  a claim  for  land  under  the  Statute  of  Limi- 
tations as  trying  to  steal  the  land. 

The  manner  of  the  defendant  is  also  made  much  of  by  the 
plaintiff.  This  also  is  no  evidence  of  the  meaning  of  the  words 
here  used.  The  defendant  is  said  to  be  warm  in  his  manner — 
“the  manner  of  a man  who  desires  to  send  home  a point  in  a 
debate;”  he  gesticulates,  and  is  blessed  with  the  perfervidum 
ingenium;  he  takes  strong  views  and  expresses  them  strongly — 
but  no  one  ventures  to  suggest  that  he  does  not  actually  believe 
what  he  is  urging.  One  of  the  witnesses,  whose  evidence  is 
much  relied  upon  for  the  plaintiff,  says  that  he  had  no  reason 
to  believe  otherwise  than  that  the  defendant  honestly  believed 
and  meant  what  he  said.  I fail  to  see  that  all  this  can  be  any 
evidence  of  the  truth  of  the  innuendo. 

Even  if  the  case  should  have  been  left  to  the  jury,  I ven- 
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ture,  with  great  respect,  to  think  that  the  learned  trial  Judge 
was  in  error  when  he  charged  (in  substance)  that  the  words 
employed  here  imputed  a crime,  and  that  it  was  “for  the  defend- 
ant to  shew  that,  upon  this  particular  occasion,  it  was  not  used 
in  its  ordinary  meaning.”  The  onus  was  the  other  way;  the 
words  used  did  not  impute  a crime  primd  facie,  and  it  was  for 
the  plaintiff  to  prove  his  innuendo  if  he  could — the  onus  was 
on  him  to  convince  the  jury  of  the  truth  of  the  innuendo. 

If  the  plaintiff  got  beyond  the  difficulties  referred  to,  with 
some  hesitation  I think  he  would  be  entitled  to  go  to  the  jury. 

There  can  be  no  doubt  that  the  occasion  was  privileged. 
Aldermen  are  legislators  in  as  true  and  in  many  instances  as 
important  a sense  as  members  of  Parliament  or  of  the  Legisla- 
ture— it  is  their  right  and  their  duty  to  speak  their  mind  fully 
and  clearly  without  evasion  or  equivocation — they  should  shew 
no  fear,  favour,  or  affection;  and  it  is  their  duty,  as  well  as 
their  right,  to  use  all  legitimate  means,  oratorical  or  otherwise, 
to  impress  their  fellow-legislators  with  the  righteousness  of 
their  views — they  have  no  need  to  be  mealy-mouthed  and  should 
call  a spade  a spade.  Nor  need  they,  in  such  a case  as  this, 
necessarily  confine  their  arguments  to  the  immediate  facts. 

In  Pitiard  v.  Oliver,  [1891]  1 Q.B.  474,  the  plaintiff,  the 
clerk  to  the  Guardians  of  the  Brentford  Union,  had  received 
large  sums  of  money,  which  it  was  his  duty  to  account  for  to 
the  guardians.  A dispute  arose  as  to  the  state  of  accounts.  The 
plaintiff  resigned,  and  claimed  for  salary,  etc.  The  defendant, 
who  knew  nothing  about  the  merits  of  the  case,  but  was  elected 
to  the  Board  subsequently  to  the  resignation,  moved  that  a 
certain  sum  should  be  paid  to  the  plaintiff,  and  said,  “Surely 
they”  ( i.e .,  the  guardians)  “could  defend  themselves  and  the 
public  against  a man  who  for  years  had  been  robbing  public 
money  by  not  giving  him  one  farthing  more  than  he  could 
claim.”  Upon  a reference  it  was  found  that  the  clerk  was  right 
in  his  contention  about  the  accounts.  He  brought  an  action  for 
slander,  and  the  Court  held  that  the  occasion  was  one  of  quali- 
fied privilege.  So  in  the  present  instance  there  cannot  be  a 
doubt  that  the  occasion  was  one  of  qualified  privilege,  and  that 
the  defendant  had  the  right,  as  an  alderman,  to  say  anything, 
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however  false,  which  he  honestly  believed  to  be  true.  See  Pit- 
tard  v.  Oliver,  [1891]  1 Q.B.  at  p.  477.  But,  if  a crime  was  in 
fact  imputed  by  him,  it  seems  clear  that  he  did  not  actually 
believe  that  the  plaintiff  did  commit  a crime.  The  qualified 
privilege  would,  therefore,  be  nullified. 

For  the  reasons  I have  mentioned,  however,  I think  the 
verdict  and  judgment  cannot  stand,  and  that  the  appeal  must 
be  allowed  with  costs  and  the  action  dismissed  with  costs. 

Britton,  J. : — 1 have  read  the  many  cases  cited  upon  the 
argument,  and  am  of  opinion  that  the  judgment  in  the  plaintiff’s 
favour  ought  not,  in  view  of  the  authorities,  to  stand.  Having 
perused  the  elaborate  judgment  of  my  brother  Riddell,  and 
agreeing  with  his  conclusion,  I content  myself  with  giving  in  a 
few  words  my  reasons. 

The  first  question  that  arises  is,  were  the  words  of  which  the 
plaintiff  complains  capable  of  the  meaning  attached  to  them  by 
the  plaintiff?  The  time  when,  the  place  where,  and  all  the 
undisputed  facts  and  circumstances  attending  the  speaking, 
must  be  taken  into  consideration  in  determining  that  question. 
It  is  clear  that  the  defendant  did  not  intend  and  did  not  in 
fact  charge  robbery  as  defined  by  the  Code — which  is,  “theft 
accompanied  with  violence  or  threats  of  violence.”  The  plain- 
tiff does  not  say  that  the  words  meant  or  could  mean  “robbery” 
so  defined,  but  the  plaintiff’s  innuendo  is,  that  the  defendant 
intended  to  charge  the  plaintiff  with  theft,  and  that  the  words 
did  charge  that  the  plaintiff  was  a thief.  The  defendant  was 
not  speaking  of  the  plaintiff  generally.  He  was  speaking  of  him 
in  reference  to  a particular  transaction.  And  as  to  that  trans- 
action, the  defendant — wrongfully  it  may  be — characterised  it 
as  robbery.  The  words,  speaking  of  what  the  plaintiff  did  in 
this  case  as  robbery,  or  of  the  plaintiff  as  a robber,  are  not 
actionable. 

The  plaintiff  conceded- that,  in  alleging  the  innuendo  above 

mentioned. 

This  is  a case  where  the  words  “on  the  face  of  them  are  not 
actionable  in  themselves,  and  they  are  not  reasonably  capable,  of 
the  defamatory  meaning  alleged  in  the  innuendo,”  and  so  judg- 
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ment  should  have  been  entered  for  the  defendant.  All  the  facts 
in  reference  to  which  the  offending  words  were  spoken  were 
known  to  all  the  parties.  The  discussion  made  it  plain  to  all 
present  what  the  defendant  was  talking  about,  in  the  strong 
and  violent  language  he  used.  These  words  could  not  reason- 
ably he  held  to  impute  to  the  plaintiff  “ robbery’ ’ or  “ theft.” 
The  appeal  should  be  allowed  with  costs  and  the  action  dis- 
missed with  costs. 


Falconbridge,  C.J. : — I have  delayed  the  giving  of  judg- 
ment in  this  case  for  some  time,  owing  to  a feeling  of  diffidence 
in  venturing  to  dissent  from  the  strong  view  taken  by  both  my 
learned  brothers. 

My  brother  Riddell  has  presented  a very  exhaustive  review 
of  the  authorities. 

The  matter  arises  out  of  a suit  brought  by  the  City  of 
Toronto  against  the  plaintiff,  the  result  of  which  appears  in 
18  O.L.R.  214.  It  is  to  be  observed  that  the  learned  trial  Judge, 
in  that  case,  my  brother  Britton,  expressly  finds  against  the  im- 
putations of  fraud  which  were  presented  against  the  present 
plaintiff.  On  the  contrary,  he  says,  at  p.  218 : 1 1 The  defendant 
entered  into  possession  of  lot  44  believing  that  it  was  part  of  the 
land  described  in  and  covered  by  his  lease.”  Mr.  Justice 
Anglin  says,  at  p.  221 : “It  is  reasonably  clear  upon  the  evidence 
that  such  possession  was  taken  by  Ward  in  contemplation  of  his 
lease;  and  that  in  taking  possession  he  believed  that  the  land 
so  taken  was  part  of  the  premises  of  which  he  was  about  to 
become  tenant  under  the  plaintiffs.  He  continued  to  hold  pos- 
session of  this  portion  of  lot  44  throughout  the  whole  term  of  his 
lease,  under  the  same  belief.”  And  on  p.  223  the  same  learned 
Judge  says:  “Land  which  he  understood  to  be  and  treated  as 
part  of  the  demised  premises.”  Mr.  Justice  Clute,  on  p.  228, 
also  states:  “The  belief  of  the  present  plaintiff,  found  to  be  a 
fact  by  the  learned  trial  Judge,  and  about  which,  from  the  evi- 
dence, there  can  be  no  doubt.”  Mr.  Justice  Osier  re-states  it 
at  p.  231 : “It  is  plain  that  from  that  time  forward  he  occupied 
and  dealt  with  it  under  the  belief  that  it  was  covered  by  the 
lease.” 
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In  Ward’s  contention  that  he  had  acquired  a title  under  the 
Statute  of  Limitations  he  was  fortified  by  the  opinion  of  emi- 
nent counsel. 

While  it  is  quite  true  that  the  judgment  of  the  Court  was,  to 
some  extent  at  least,  in  favour  of  the  city,  there  was  nothing  in 
the  case  which  justified  the  present  defendant  in  stating  that 
Ward  had  “robbed”  the  city. 

The  occasion  on  which  the  words  were  spoken  was  one  of 
qualified  privilege;  but,  as  my  brother  Riddell  points  out,  this 
privilege  was  nullified  by  the  defendant’s  own  knowledge  of  the 
circumstances:  and  I think  it  was  further  nullified  by  the  fact 
that  there  were  numerous  persons  present,  members  of  the  press 
and  general  public,  besides  the  members  of  the  city  council. 

It  is,  of  course,  quite  manifest  that,  strictly  speaking,  no 
one  can  commit  the  technical  offence  of  robbery  of  a corpora- 
tion. A corporation,  extending  the  old  principle  that  it  has 
neither  body  to  be  kicked  nor  soul  to  be  saved,  cannot  be  attacked 
upon  its  own  streets  and  robbed  by  violence  and  force  of  arms. 
But  I do  not  think  that  the  present  state  of  the  law  of  defama- 
tion is  such  that  a charge  must  be  made  with  the  particularity 
of  an  indictment  in  order  to  impute  the  commission  of  a crime. 
Words  are  construed  in  the  plain  and  popular  sense  in  which 
the  “man  in  the  street”  naturally  understands  them.  There  is 
some  old  law  on  the  subject  which  ought  to  be  by  this  time 
obsolete;  for  example,  the  quaint  and  curious  case  of  Snag  v. 
Gee,  decided  in  the  39th  year  of  the  reign  of  Queen  Elizabeth 
(1597),  4 Co.  R.  16a.  The  plaintiff  declared  that  the  defendant 
had  a wife  who  was  still  living,  and  the  defendant  said,  “Thou 
hast  killed  my  wife.”  Held,  not  actionable:  secus,  if  she  had 
been  dead.  The  gist  of  this  is,  that  to  charge  another  with  a 
crime  of  which  he  cannot  by  any  possibility  be  guilty  is  not 
actionable,  because  the  plaintiff  cannot  be  in  any  jeopardy  from 
such  charge.  This  case  is  not  even  cited  in  Mr.  Bower’s  “Code  of 
the  Law  of  Actionable  Defamation;”  and  Mr.  Polkard  makes 
the  following  comment  on  it  (7th  ed.,  p.  21)  : “But  surely  such 
is  not  the  true  principle ; because,  although  the  person  whom  the 
plaintiff  is  accused  of  murdering,  may  afterwards  be  found  to 
be  living,  yet  the  plaintiff  suffers  in  loss  of  reputation,  and  is  in 
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danger  of  being  apprehended,  committed,  and  indicted.  The 
words,  if  actionable  without  special  damage,  must  be  so  imme- 
diately when  spoken;  and  their  actionable  quality  must  then 
depend  upon  the  fact,  whether  the  hearers  were  aware  that  the 
person  alleged  to  be  murdered  was  really  alive;  if  they  did  not 
know  the  fact,  then  all  the  consequences  (the  probability  of 
which  renders  a charge  of  murder  in  any  case  actionable)  may 
follow.  ’ ’ 

Parke,  B.,  in  Heming  v.  Power  (1842),  10  M.  & W.  564,  at 
p.  569,  sets  a gloss  or  scholium  to  Snag  v.  Gee , as  follows:  “The 
allegation  must  have  been  such  as  that  the  Court  could  not  but 
imply  that,  at  the  time  the  words  were  uttered,  they  were  uttered 
of  a person  known  to  the  parties  in  whose  presence  they  were 
spoken,  to  be  alive;  and  therefore  that  they  could  not  infer  it 
was  meant  to  impute  a felony.  The  fact  being  known  that  she 
was  alive  at  the  time  would  shew  that  the  word  kill  was  not  used 
in  the  sense  of  taking  away  life.” 

See  also  Odgers,  4th  ed.,  p.  47 : “If  the  crime  imputed  be  one 
of  which  the  plaintiff  could  not  by  any  possibility  be  guilty,  and 
all  who  heard  the  imputation  knew  that  he  could  not  by  any 
possibility  be  guilty  of  it,  no  action  lies,  for  the  plaintiff  is 
never  in  jeopardy,  nor  is  his  reputation  in  any  way  impaired. 
(Buffer’s  N.P.  5.)  In  America  this  doctrine  was  carried  to  great, 
lengths.  If  one  joint  owner  accused  his  partner  of  stealing  the 
joint  property  no  action  lay,  because  a joint  owner  cannot  steal 
the  joint  property.  But  now  the  more  sensible  rule  prevails, 
that  if  the  words  could  convey  an  imputation  of  felony  to  the 
minds  of  ordinary  hearers  unversed  in  legal  technicalities,  an 
action  lies,  e.g.,  where  an  infant  is  accused  of  a crime,  and  noth- 
ing said  about  special  malice.  ( Stewart  v.  Howe  (1855),  17  111. 
71;  and  see  Chambers  v.  White  (1855),  2 Jones  (N.C.)  383,  as  to 
physical  inability  to  commit  the  crime  alleged.)  *The  words  are 
actionable  if  they  are  calculated  to  induce  the  belief  that  the 
plaintiff  had  committed  a crime.  ( Drummond  v.  Leslie  (1840),. 
5 Blackf . (Indiana)  453.)” 

Now  this  is  exactly  the  point  of  view  which  I think,  with 
respect,  that  my  learned  brothers  have  ignored.  Members  of 
the  City  Council  might  well  have  known,  or  thought  they  knew,, 
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what  their  confrere  was  talking  about;  so  possibly,  from  their 
general  knowledge  of  municipal  and  current  affairs,  might  the 
gentlemen  of  the  press;  but  what  about  the  general  public,  who 
were  there  in  considerable  numbers?  Was  it  necessary  for  the 
plaintiff  to  call  witnesses  to  say  that  they  understood  the  de- 
fendant’s expressions  to  be  intended  in  the  harsher  sense?  I 
think  not.  I think  that  was  for  the  jury  to  pass  upon,  as  they 
have  done. 

There  is  no  complaint  of  the  way  in  which  the  case  was  left 
to  the  jury  by  the  learned  Chief  Justice — at  least  if  any  formal 
complaint  was  made  at  the  trial,  or  in  the  notice  of  motion,  it 
was  afterwards  abandoned  by  the  defendant’s  counsel,  who 
apparently  realised,  as  the  Chief  Justice  said  at  the  trial,  that 
the  defendant  had  “got  out  of  it  very  well;”  and  Mr.  McKay 
frankly  told  us  that  he  did  not  want  a new  trial  if  he  was  not 
entitled  to  a judgment  for  the  defendant. 

In  my  opinion,  the  appeal  ought  to  be  dismissed  with  costs. 

Appeal  allowed ; Falconbridge,  C.J.,  dissenting. 
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[IN  THE  COURT  OF  APPEAL.] 

Hutt  y.  Hutt. 

Will — Devise — Vested  Estate  in  Interest — Restraint  on  Alienation  for  Life- 
time of  Another — Repugnancy — Invalidity — Conveyances  by  Devisee — 
Life  Estate- — Remainder — Possession — Statute  of  Limitations. 

The  testator  devised  the  land  in  question  in  this  action  to  his  son  G.  A. 
H.,  “to  be  given  him  in  possession  at  the  time  or  immediately  after  his 
marriage  or  in  the  event  of  his  marriage  not  having  taken  place  and 
his  brother  J.  E.  H.  be  deceased  then  to  be  taken  into  his  possession  at 
once  . . .to  be  not  sold  by  my  son  G.  A.  H.  to  any  other  person  than  to 

my  son  J.  E.  H.  for  the  sum  of  fourteen  hundred  dollars.  In  the  event 
of  the  decease  of  my  son  J.  E.  H.  taking  place  before  the  decease  *of  my 
son  G.  A.  H. — then  my  son  G.  A.  H.  may  sell  ...  as  and  to  whom  he 
pleases  or  bequeath  the  same  to  whom  he  wills.”  The  value  of  the  land 
was  from  $3,000  to  $4,000.  Other  lands  were  devised  to  J.  E.  H.  The 
testator  died  on  the  9th  October,  1895.  G.  A.  H.  then  entered  into  pos- 
session of  the  land  in  question,  and  he  or  those  claiming  under  him 
continued  in  possession  until  his  death  in  1910.  He  never  married. 
In  December,  1895,  he  made  a lease  of  the  land  to  P.  H.  (another 
brother)  for  his  (G.  A.  H.’s)  life;  and,  by  deed  of  the  same  date,  for 
a nominal  consideration,  he  conveyed  the  land  to  P.  H.,  in  fee  simple, 
reserving  to  himself  (G.  A.  H.)  an  estate  for  his  life.  By  his  will  he 
devised  and  bequeathed  his  residuary  estate  (which  included  whatever 
estate  he  had  in  the  land)  to  his  brother  J.  E.  H.,  and  appointed  him 
executor.  P.  H.  died  intestate  several  years  before  the  death  of  G.  A. 
H.  This  action  (ejectment)  was  brought  in  October,  1910,  by  J.  E.  H. 
against  D.  G.  H.,  a son  of  P.  H.,  who  claimed  the  land  by  virtue  of  the 
conveyance  to  P.  H.  and  by  virtue  of  the  Limitations  Act:  — 

Held,  per  Curiam,  affirming  the  judgments  of  Middleton,  J.,  and  a Divi- 
sional Court,  that  the  plaintiff  was  not  entitled  to  succeed. 

Per  Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  that  (1)  an  estate  in 
the  land  vested  in  interest  in  G,  A.  H.,  and  there  was  no  condition  or 
limitation  sufficient  or  effectual  to  divest  the  estate  at  any  subsequent 
period,  unless  the  restriction  on  alienation  imposed  one;  and  (2)  that 
the  restriction  on  alienation  was  void. 

To  the  extent  to  which  Earls  v.  McAlpine  (1881),  6 A.R.  145,  determined 
that  a restriction  upon  alienation  limited  to  the  life  of  a third  person 
is  a condition  valid  at  law,  it  must  be  deemed  to  be  no  longer  a bind- 
ing authority,  and  the  decision  of  the  Supreme  Court  of  Canada  in 
Blackburn  v.  McCallum  (1903),  33  S.C.R.  65,  is  to  be  accepted  as  deter- 
mining the  contrary. 

Discussion  as  to  the  effect  of  Trimble  v.  Hill  (1879),  5 App.  Gas.  342,  with 
regard  to  the  Courts  of  the  Province  following  decisions  of  the  English 
Courts. 

Per  Meredith,  J.A. : — The  action  is  based  entirely  upon  a residuary  de- 
vise, contained  in  the  will  of  G.  A.  H. — who  is  said  to  have  acquired 
title  by  length  of  possession.  But,  if  a title  were  acquired  under  the 
Statute  of  Limitations,  regard  must  be  had  to  the  character  of  the 
possession  under  which  it  was  acquired;  and  that,  obviously  and  ad- 
mittedly, was  for  G.  A.  H.  for  life  and  P.  H.  in  remainder,  which  would 
exclude  the  plaintiff  altogether;  and,  in  addition  to  that,  G.  A.  H. 
granted  the  remainder  to  P.  H. 

Per  Magee,  J.A. : — If  G.  A.  H.  was  entitled  to  possession,  the  only  ques- 
tion would  be,  what  effect  his  conveyances  to  P.  H.  had  upon  his  rights. 
If  he  was  not  entitled  to  possession,  then,  having  entered  and  trans- 
ferred his  possession  and  estate  to  P.  H.  in  1895,  and  such  possession 
having  been  held  by  P.  H.  and  the  defendant  and  another  son,  the  plain- 
tiff and  other  heirs  of  the  testator  would  be  barred  by  the  Statute  of 
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Limitations.  If  the  restriction  upon  alienation  was  valid,  and  if  the 
conveyance  to  P.  H.  worked  a breach  of  it,  G.  A.  H.’s  estate  under  the 
will  was  forfeited,  and  those  entitled  on  breach  could  enter; 
but  P.  H.  and  his  sons  alone  had  since  held  possession,  and  again  the 
plaintiff  and  the  other  heirs  of  the  testator  were  barred  by  the  statute. 
No  case  of  fraudulent  concealment  was  made  out;  and,  as  the  plaintiff 
claimed  as  devisee  of  G.  A.  H.,  he  could  not  set  up  ignorance.  If  the 
restriction  upon  alienation  was  not  valid,  G.  A.  H.’s  estate  was  un- 
trammelled, and  the  title  passed  to  P.  H.  by  the  conveyances.  The 
possession  of  P.  H.  aiid  his  sons  did  not  enure  to  G.  A.  H.’s  benefit;  he 
had  nothing  upon  which  P.  H.’s  possession  could  attach  to  give  him 
any  right  under  the  statute. 

An  appeal  by  the  plaintiff  from  the  order  of  a Divisional 
Court  (7th  March,  1911)  affirming  the  judgment  of  Middleton, 
J.,  at  the  trial  (30th  November,  1910),  dismissing  the  action, 
which  was  brought  by  John  Elgin  Hutt  against  David  Gardiner 
Hutt,  to  recover  possession  of  the  west  half  of  lot  8 in  the  6th 
concession  of  the  township  of  Winchester. 

John  B.  Hutt,  the  father  of  the  plaintiff  and  grandfather  of 
the  defendant,  died  on  the  9th  October,  1895,  in  possession  and 
seised  in  fee  simple  of  the  land  in  question,  leaving  a will,  bearing 
date  the  24th  September,  1894,  which  contained  the  following 
clause : — 

“I  give  and  bequeath  to  my  son  George  Alonzo  Hutt  the 
west  half  of  lot  number  eight  in  the  sixth  concession  of  the  town- 
ship of  Winchester  containing  by  admeasurement  one  hundred 
acres  more  or  less  to  be  given  him  in  possession  at  the  time  or 
immediately  after  his  marriage  or  in  the  event  of  his  marriage  not 
having  taken  place  and  his  brother  John  Elgin  Hutt”  (the  plain- 
tiff) “be  deceased  then  to  be  taken  into  his  possession  at  once. 
Said  described  one  hundred  acres  to  be  not  sold  by  my  son  George 
Alonzo  Hutt  to  any  other  person  than  to  my  son  John  Elgin  Hutt 
for  the  sum  of  fourteen  hundred  dollars.  In  the  event  of  the 
decease  of  my  son  John  Elgin  taking  place  before  the  decease 
of  my  son  George  Alonzo — then  my  son  George  Alonzo  may  sell 
said  one  hundred  acres  as  and  to  whom  he  pleases  or  bequeath  the 
same  to  whom  he  wills.” 

The  value  of  the  land  devised  was  from  $3,000  to  $4,000. 
Other  lands  were  devised  to  the  plaintiff. 

Upon  the  death  of  John  B.  Hutt,  George  Alonzo  Hutt  entered 
into  possession  of  the  land  in  question,  and  he  or 
those  claiming  under  him  continued  in  possession 

until  his  death  on  the  17th  Aygust,  1910.  He  never 
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married.  On  the  6th  December,  1895,  he  made  a lease  of 
the  land  to  Peter  Hutt  (another  brother)  for  his  (George 
Alonzo  Hutt’s)  life;  and,  by  deed  of  the  same  date,  in  consideration 
of  $5,  conveyed  the  land  to  Peter  Hutt,  in  fee  simple,  “ reserving 
to  himself ” (George  Alonzo  Hutt)  “an  estate  therein  for  and 
during  the  remainder  of  his  natural  life:”  habendum,  to  the  use 
of  George  Alonzo  Hutt  for  and  during  the  remainder  of  his  natural 
life  and  after  his  death  to  the  use  of  Peter  Hutt,  his  heirs  and 
assigns  forever. 

On  the  1st  June,  1910,  George  Alonzo  Hutt  executed  a will 
devising  the  land  in  question  (as  part  of  the  residue  of  his  estate) 
to  the  plaintiff  and  appointing  him  executor;  and  letters  probate 
of  the  will  were  granted  to  the  plaintiff  on  the  6th  September, 
1910. 

Peter  Hutt  died  intestate  several  years  before  this  action  was 
begun.  The  defendant,  a son  of  Peter  Hutt,  acquired  the  inter- 
ests of  the  other  heirs  of  Peter,  and  claimed  to  be  entitled  to  hold 
the  land  in  question  by  virtue  of  the  conveyance  to  Peter  Hutt 
and  by  virtue  of  the  Limitations  Act,  asserting  that  he  and  his 
predecessors  in  title  had  been  in  possession  since  December,  1895. 

The  action  was  begun  on  the  11th  October,  1910. 

The  statement  of  claim  was  in  part  as  follows: — 

(5)  Upon  the  true  construction  Qf  the  will  of  John  B.  Hutt, 
it  is  submitted  that  no  estate  in  the  said  land  ever  vested  in 
George  Alonzo  Hutt;  or,  if  an  estate  in  the  said  land  vested  in 
the  said  George  Alonzo  Hutt,  the  same  became  divested  by 
reason  of  the  failure  of  the  conditions  upon  which  the  said  George 
Alonzo  Hutt  was  to  acquire  the  said  land. 

6.  By  indenture  bearing  date  the  6th  December,  1895,  and 
made  between  the  said  George  Alonzo  Hutt,  of  the  first  part, 
and  Peter  Hutt,  of  the  second  part,  the  said  George  Alonzo  Hutt 
pretended  to  convey  the  said  land  to  the  said  Peter  Hutt;  but  it 
is  submitted  that  the  said  indenture  is  null  and  void  and  of  no 
effect,  inasmuch  as  the  said  George  Alonzo  Hutt  had  no  estate 
in  the  said  land  which  could  pass  by  the  said  conveyance. 

7.  The  said  deed  of  the  6th  December,  1895,  from  the  said 
George  Alonzo  Hutt  to  the  said  Peter  Hutt,  was  intended,  in 
effect,  to  convey  only  the  remainder  in  the  said  land  after  and  sub- 
ject to  a life  estate  in  the  said  George  Alonzo  Hutt,  and  the  in- 
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denture  of  lease  from  the  said  George  Alonzo  Hutt  to  the  said 
Peter  Hutt  demised  the  said  land  to  the  said  Peter  Hutt  for  the 
term  of  his  life,  reserving  an  annual  rent,  but  the  said  indenture 
of  lease  contained  a condition  whereby  the  said  term  was  to  become 
forfeited  for  non-payment  of  rent. 

8.  Although,  as  the  plaintiff  alleges,  the  said  deed  was  null 
and  void,  the  said  indenture  of  lease  was,  by  reason  of  the  said 
George  Alonzo  Hutt’s  possession  of  the  said  land,  and  under  the 
circumstances  aforesaid,  operative  and  valid  as  a demise  of  the 
said  land. 

9.  From  the  date  of  the  said  conveyance  down  to  the  time  of 
the  death  of  the  said  George  Alonzo  Hutt,  which  occurred  on  or 
about  the  17th  August,  1910,  the  said  George  Alonzo  Hutt  was 
in  the  occupation  and  possession  of  the  said  land  by  the  said  Peter 
Hutt,  who  entered  upon  and  continued  in  possession  as  the  said 
George  Alonzo  Hutt’s  tenant  under  the  said  indenture  of  lease, 
and  by  reason  of  such  uninterrupted  possession  for  a period  of 
upwards  of  ten  years,  the  said  George  Alonzo  Hutt  acquired  a 
title  by  possession,  and  the  plaintiff  claims  the  benefit  of  the 
Statute  of  Limitations  to  establish  the  said  George  Alonzo  Hutt’s 
said  title  by  possession. 

10.  The  said  George  Alonzo  Hutt  made  his  last  will  and  testa- 
ment, bearing  date  the  1st  June,  1910,  whereby  he  devised,  as 
part  of  the  residue  of  his  estate,  the  said  land  to  the  plaintiff, 
and  appointed  the  said  plaintiff  the  executor  of  his  said  will. 

11.  Letters  of  probate  of  the  said  will  of  the  said  George  Alonzo 
Hutt  were  granted  to  the  plaintiff  on  the  6th  September,  1910, 
by  virtue  of  which  an  estate  in  fee  simple  in  the  said  lands  is  vested 
in  the  said  plaintiff. 

12.  The  defendant  has,  since  the  death  of  the  said  George 
Alonzo  Hutt,  gone  into  possession  of  the  said  land,  and  retains 
possession  as  against  the  plaintiff  without  any  right  or  title. 

13.  The  plaintiff  has  demanded  possession,  but  the  defendant 
has  refused  to  give  the  plaintiff  possession  of  the  said  land. 

The  statement  of  defence  was  in  part  as  follows: — 

3.  The  said  George  Alonzo  Hutt,  upon  the  death  of  the  said 
John  B.  Hutt,  entered  into  actual  pedal  possession  of  the  said 
land,  with  the  full  knowledge  of  the  plaintiff  and  without  any 
objection  on  his  part  to  his  so  doing. 


C.  A. 
1911 

Hutt 

v. 

Hutt 


578 


ONTARIO  LAW  REPORTS. 


[VOL. 


0.  A. 
1911 

Hutt 

V. 

Hutt 


4.  The  deed  of  conveyance  dated  the  6th  December,  1895, 
from  the  said  George  Alonzo  Hutt  to  Peter  Hutt  was  a conveyance 
of  bargain  and  sale,  with  full  covenants  for  title. 

5.  The  plaintiff’s  claim  is  barred  by  the  Statute  of  Limitations, 
now  known  as  the  Limitations  Act,  and  the  defendant  claims  the 
benefit  of  the  same. 

6.  The  defendant  further  states  that  he  and  his  predecessors 
in  title  have,  since  the  6th  December,  1895,  been  in  occupation 
and  possession  of  the  said  land  and  have  made  permanent  and 
valuable  repairs  and  improvements  to  the  said  land,  and  he  is 
entitled  to  the  benefit  thereof. 

7.  The  defendant  further  states  that  the  plaintiff  was  well 
aware  of  the  said  deed  of  conveyance  of  the  6th  December,  1895, 
from  the  said  George  Alonzo  Hutt  to  the  said  Peter  Hutt,  and  of 
the  fact  that  the  said  Peter  Hutt  and  the  said  defendant  since  the 
6th  December,  1895,  fulfilled  and  performed  all  the  obligations 
and  conditions  resting  upon  the  owner  of  the  said  lands  as  charged 
thereon  in  the  said  will  of  the  said  John  B.  Hutt;  and  the  plaintiff 
during  all  that  period  stood  by  and  permitted  the  said  Peter  Hutt 
and  the  said  defendant  to  fulfill  and  perform  the  said  condition 
and  to  occupy  and  enjoy  the  said  lands;  and  the  plaintiff  thereby, 
and  by  his  said  laches,  should  not  now  be  permitted  to  assert  any 
right  or  title  to  the  said  land  which  he  might  have  had  as  one  of 
the  heirs-at-law  of  the  late  said  John  B.  Hutt,  or  otherwise  how- 
ever, and  he  is  and  should  be  estopped  by  virtue  of  his  conduct 
aforesaid. 


May  19.  The  appeal  was  heard  by  Moss,  C.J.O.,  G arrow, 
Maclaren,  Meredith,  and  Magee,  JJ.A. 

E.  D.  Armour , K.C.,  and  W.  A.  Proudfoot , for  the  plaintiff. 
The  restraint  on  alienation  imposed  upon  George  Alonzo  Hutt  by 
the  will  is  valid.  Restraint  on  alienation  restricted  to  some 
only  of  the  ways  in  which  property  can  be  alienated  is  valid: 
In  re  Macleay  (1875),  L.R.  20  Eq.  186,  at  p.  189;  Smith  v.  F aught 
(1881),  45  U.C.R.  484;  Re  Winstanley  (1884),  6 O.R.  315;  Earls 
v.  McAlpine  (1881),  6 A.R.  145.  The  case  of  Blackburn  v. 
McCollum  (1903),  33  S.C.R.  65,  does  not  decide  that  a partial 
restraint  on  alienation  is  invalid.  The  restraint  in  that  case 
was  against  dealing  with  property  in  any  way,  and  was  a general 
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restraint  on  alienation  except  as  to  time.  The  restriction  in  the 
present  case  is  in  line  with  the  whole  intention  of  the  will,  and  is 
reasonable;  there  is  no  repugnancy  to  the  gift  of  the  fee. 

I.  Hilliard,  K.C.,  for  the  defendant.  The  restrictions  imposed 
are  void  as  being  repugnant  to  the  gift  of  the  fee:  Co.  Litt.,  sec. 
360;  Corbett  v.  Corbett  (1888),  14  P.D.  7;  In  re  Elliot,  Kelly  v. 
Elliot,  [1896]  2 Ch.  353;  Powell  v.  Boggis  (1866),  35  Beav.  535; 
Dalton  v.  Fitzgerald,  [1897]  2 Ch.  86.  The  present  case  is  on  all 
fours  with  In  re  Rosher  (1884),  26  Ch.D.  801,  followed  and  ap- 
proved in  Blackburn  v.  McCallum , 33  S.C.R.  65. 

Armour,  in  reply. 

October  24.  Moss,  C.J.O.: — This  action  is  brought  by  a 
son  of  John  B.  Hutt,  deceased,  to  recover  possession  from  the 
defendant,  who  is  a grandson  of  John  B.  Hutt,  of  a parcel  of  land 
described  as  the  west  half  of  lot  8 in  the  6th  concession  of  the  town- 
ship of  Winchester,  in  the  county  of  Dundas. 

Both  parties  claim  to  derive  title  from  or  through  one  George 
Alonzo  Hutt,  a son  of  John  B.  Hutt;  and  their  respective  rights 
depend  upon  the  effect  of  a devise  of  the  lands  contained  in  the 
will  of  John  B.  Hutt,  in  the  following  terms: — 

“I  give  and  bequeath  to  my  son  George  Alonzo  Hutt  the 
west  half  of  lot  number  eight  in  the  sixth  concession  of  the  town- 
ship of  Winchester  containing  by  admeasurement  one  hundred 
acres  more  or  less  to  be  given  him  in  possession  at  the  time  or 
immediately  after  his  marriage  or  in  the  event  of  his  marriage 
not  having  taken  place  and  his  brother  John  Elgin  Hutt  be  de- 
ceased then  to  be  taken  into  his  possession  at  once.  Said  described 
one  hundred  acres  to  be  not  sold  by  my  son  George  Alonzo  Hutt 
to  any  other  person  than  to  my  son  John  Elgin  Hutt  for  the  sum 
of  fourteen  hundred  dollars.  In  the  event  of  the  decease  of  my 
son  John  Elgin  Hutt  taking  place  before  the  decease  of  my  son 
George  Alonzo — then  my  son  George  Alonzo  may  sell  said  one 
hundred  acres  as  and  to  whom  he  pleases  or  bequeath  the  same 
to  whom  he  wills.” 

The  main  and  indeed  it  may  be  said  the  only  question  upon 
the  will  itself  is,  whether  the  provisions  with  regard  to  the 
disposition  of  the  land  by  George  A.  Hutt  are  valid  restric- 
tions or  whether  they  are  void  as  repugnant  to  the  gift  of  the 
fee. 
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seems  tojbe  no  question  that,  notwithstanding  the  somewhat 

Moss,  C.J.O. 

confused  directions  as  to  possession,  there  is  nothing  to  prevent 
the  vesting  of  the  estate  in  interest,  and  no  condition  or  limitation 
sufficient  or  effectual  to  divest  that  estate  at  any  subsequent 
period,  unless  the  restriction  on  alienation  imposes  one. 

And  on  the  argument  in  appeal  it  was  virtually  conceded  that 
the  sole  question  was  as  to  the  validity  of  the  provisions  in  re- 
straint of  alienation. 

The  plaintiff’s  contention  is,  that  the  restraint  is  only  partial 
and  not  unreasonable,  and  that,  having  regard  to  the  decisions  of 
the  Courts  of  this  Province,  founded  upon  and  adopting  the  prin- 
ciples enunciated  by  Sir  George  Jessel,  M.R.,  in  In  re  MacLeay, 
L.R.  20  Eq.  186,  it  is  valid  and  operative  to  prevent  George  A. 
Hutt  from  selling  the  land  to  any  one  but  the  plaintiff  during  his 
lifetime.  The  defendant,  on  the  other  hand,  contends  that, 
having  regard  to  the  decision  of  Pearson,  J.,  in  the  case  of  In  re 
Rosher,  26  Ch.D.  801,  and  of  the  Supreme  Court  of  Canada  in 
Blackburn  v.  McCallum,  33  S.C.R.  65,  the  restriction  as  to  aliena- 
tion is  void  as  repugnant  to  the  gift  in  fee. 

The  effect  of  the  provisions  of  the  will  is  to  impose  upon  the 
devisee  a condition  which,  in  substance,  prevented  him  from  selling 
the  land  to  any  one  but  the  plaintiff  during  his  lifetime,  or  dis- 
posing of  it  by  will  to  any  one  unless  he  survived  the  plaintiff. 
In  other  words,  it  was, having  regard  to  the  evidence  as  to  the  actual 
value  of  the  farm,  an  absolute  restraint  against  disposal  during 
the  plaintiff’s  life. 

A provision  having  a similar  effect  was  held  by  Pearson,  J., 
in  the  case  of  In  re  Rosher,  supra,  to  be  void.  In  that  case  there 
was  a devise  in  fee  to  the  testator’s  son,  followed  by  a proviso 
that  if  the  son,  his  heirs,  devisees,  or  any  one  claiming  under  him 
or  them,  should  desire  to  sell  in  the  lifetime  of  the  testator’s  wife, 
she  should  have  the  option  to  purchase  the  estate  at  the  price 
of  £3,000,  and  the  same  should  be  first  offered  to  her  at  that  price. 
The  real  selling  value  was  £15,000.  It  was  held  that  the  proviso 
amounted  to  an  absolute  restraint  or  alienation  during  the  life 
of  the  testator’s  widow,  and  that  it  was  void  in  law.  The  learned 
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Judge  did  not  accept  or  follow  the  views  expressed  by  Sir  George 
Jessel,  M.R.,  in  the  case  of  In  re  Macleay,  supra,  with  regard 
to  the  limits  and  extent  of  partial  restraints  which  had  been 
introduced  as  exceptions  to  the  general  rule  against  restraints 
upon  alienation. 

And  in  perusing  the  numerous  decisions  which  appear  in  the 
reports  relating  to  the  question,  one  is  much  inclined  to  sympathise 
with,  if  not  entirely  to  coincide  in,  the  regret  expressed  by  Pearson, 
J.  (In  re  Rosher,  26  Ch.D.  at  p.  814),  and  repeated  by  Meredith, 
J.,  in  McRae  v.  McRae  (1898),  30  O.R.  54,  at  p.  58,  that  the  rule 
against  repugnancy  had  ever  been  departed  from. 

In  re  Macleay  was  decided  by  Sir  George  Jessel,  M.R.,  in  1875. 
The  decision  of  Pearson,  J.,  in  In  re  Rosher  was  given  in  1884. 
In  the  interval  this  Court  dealt  with  a similar  question  in  Earls  v. 
McAlpine,  6 A.R.  145.  By  the  will  under  consideration  in  that 
case,  the  testator  devised  his  farm  to  his  two  sons  in  equal  moieties, 
in  terms  proper  and  sufficient  to  vest  in  them  an  absolute  estate 
in  fee.  He  bequeathed  to  each  of  certain  of  his  daughters  a sum 
of  money  to  be  paid  by  his  sons  at  various  times  specified  in  the 
will,  and  to  his  wife  a comfortable  support  or  the  sum  of  £10  to 
be  given  or  paid  annually  by  the  devisees,  but  the  payments  or 
provisions  were  not  expressly  charged  upon  the  lands.  He  then 
added:  “I  also  will  that  my  above-named  sons  ...  do  not 
sell  or  transfer  the  said  property  without  the  written  consent  of 
my  said  beloved  wife,  Eleanor,  during  her  life.”  One  of  the 
devisees,  without  obtaining  the  consent  of  the  widow,  mortgaged 
his  portion  of  the  estate.  It  was  held  by  Blake,  V.-C.,  27  Gr. 
161  (1879),  that  this  dealing  operated  as  a forfeiture  of  the  estate 
which  the  devisee  took  under  the  will.  As  appears  from  the 
judgment  as  reported,  the  learned  Vice-Chancellor  seems  to  have 
reached  this  conclusion  uninfluenced  to  any  material  extent  by 
the  dicta  of  Sir  George  Jessel,  M.R.,  in  In  re  Macleay.  For, 
while  he  referred  to  that  decision  and  to  some  of  the  observations 
of  the  Master  of  the  Rolls,  he  appears  to  have  based  his  decision 
in  favour  of  the  condition  against  alienation  to  a considerable 
extent  upon  the  ground  of  the  testator’s  motive  and  intention 
in  imposing  it.  Thus  at  p.  164  he  says:  “I  . . . am  of 

opinion  that  the  condition  in  this  will  as  to  alienation  is  a reason- 
able one — not  repugnant — and  one  which  could  be  supported  as 
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intended  to  benefit  the  wife  in  further  securing  the  provision 
made  for  her  under  the  will.”  And  at  p.  166:  “The 

cases  which  have  not  infrequently  come  before  this 

Court,  in  which,  owing  to  the  want  of  such  a 

clause,  the  property  which  was  to  have  been  primarily  pre- 
served for  the  support  of  the  wife,  has  passed  into  other  hands 
where,  incumbered,  the  widow  has  for  years  remained  without 
her  annuity,  and  when  realised  it  has  been  obtained  by  the  lengthy 
and  expensive  process  of  a suit  in  this  Court,  lead  me  to  the  con- 
clusion that,  in  place  of  this  being  a repugnant  or  vicious  condition, 
it  is  but  a reasonable  restriction,  added  for  the  benefit  of  the  an- 
nuitant, and  the  benefit  of  which  she  should  be  entitled  to  claim.” 

Upon  the  appeal  to  this  Court  the  learned  Judges  who  delivered 
judgment  seem  to  have  been  governed  by  considerations  of  a 
similar  kind.  The  Court  did  not  assume  to  adopt  or  follow  the 
decision  of  the  Master  of  the  Rolls  in  In  re  Macleay  or  to  lay  down 
any  principle  of  general  application.  But,  if  it  did  affirm  a 
principle  contrary  to  that  which  was  subsequently  propounded 
in  In  re  Rosher,  supra,  still,  notwithstanding  anything  that  is 
suggested  by  the  Judicial  Committee  in  Trimble  v.  Hill  (1879), 
5 App.  Cas.  342,  it  would  be  the  duty  of  this  Court  to  accept 
Earls  v.  Me  Alpine,  as  long  as  it  stood  unreversed  or  unvaried  by 
the  Supreme  Court  or  the  Privy  Council,  in  preference  to  In  re 
Rosher. 

As  said  in  Jacobs  v.  Beaver  (1908),  17  O.L.R.  496,  at  pp.  499- 
500,  “a  decision  of  the  highest  Court  of  the  Province,  while  it 
remains  unreversed  by  a tribunal  having  appellate  jurisdiction 
over  it,  ought  not  to  be  set  aside  or  ignored  simply  for  the  reason 
that  other  Courts,  not  possessing  appellate  jurisdiction  over  it, 
and  themselves  subject  to  reversal  by  higher  Courts,  have  subse- 
quently expressed  views  . . . not  in  harmony  with  the  de- 

cision.” And  see  the  observations  of  Proudfoot,  J.,  in  Mac- 
donald v.  McDonald  (1886),  11  O.R.  187. 

In  1903,  the  question  involved  in  Earls  v.  McAlpine,  supra, 
and  In  re  Rosher,  supra,  whether  a general  restriction  upon  aliena- 
tion, which  if  unrestricted  as  to  time  would  be  bad,  is  made  valid 
by  being  limited  as  to  time,  came  before  the  Supreme  Court  of 
Canada  in  Blackburn  v.  McCallum,  supra.  In  that  case  the 
limitation  of  time  was  until  the  expiration  of  twenty-five  years 
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from  the  testator’s  decease.  Davies,  J.,  who  delivered  what  may 
be  regarded  as  the  prevailing  judgment,  stated  the  question  raised 
for  the  decision  of  the  Court  to  be  (p.  78),  “ whether 
a general  prohibition  on  alienation  attached  to  a 
devise  in  fee  of  lands  which  prohibition  would,  if  un- 
limited, be  bad  by  the  rules  of  common  law,  is  made 
good  by  being  limited  as  to  time.”  And  he  expresses  his 
opinion  that  it  is  not.  In  discussing  the  question,  after  referring 
to  Doe  d.  Gill  v.  Pearson  (1805),  6 East  173,  and  In  re  Macleay,  as 
determining  that  a restriction  upon  alienation  limiting  it  to  a 
particular  class  of  individuals  is  valid,  he  says  (p.  79):  “The 
whole  subject  te  reviewed  exhaustively  by  Pearson,  J.,  in  the  case 
of  In  re  Rosher.  The  same  question  that  is  now  before  us  was 
there  before  him  and  he  held  that  the  proviso  in  the  will  he  was 
construing  amounted  to  an  absolute  restraint  upon  alienation 
during  the  life  of  the  testator’s  widow  and  that  it  was  void  in  law.” 
Then,  after  stating  that  the  decision  the  Court  had  reached,  while 
not  being  contrary  to  any  judicial  decision  in  England,  followed 
that  of  Pearson,  J.,  in  In  re  Rosher,  and  was  in  line  with  later 
English  and  Irish  decisions,  he  dealt  with  Earls  v.  Me  Alpine, 
saying  (p.  80):  “The  restriction  upon  alienation  in  that  case  was 
no  doubt  one  limited  as  to  time  and  on  the  point  we  have  now  be- 
fore us.  But  the  case  of  In  re  Rosher  had  not  then  been  decided, 
and  the  authorities  cited  by  Mr.  Justice  Patterson,  namely, 
Daniel  v.  Uhley  (1626),  Sir  W.  Jones  R.  137 ; Doe  d.  Gill  v.  Pearson; 
and  In  re  Macleay;  while  they  support  the  contention  that  a re- 
striction upon  alienation  limited  to  a specified  class  only  may  be 
good,  do  not  support  the  proposition  we  are  asked  to  indorse  that 
a general  restriction  upon  alienation  which,  if  unrestricted  as  to 
time,  would  be  admittedly  bad,  is  made  good  by  a time  limitation. 
. . . But  I cannot  concur  in  the  proposal  that  we  should  en- 

large the  exceptions  to  the  general  rule  against  restrictions  upon 
alienations  by  the  addition  of  one  not  at  any  rate  judicially 
adopted  in  England  and  which  would  give  validity  to  a restriction 
otherwise  bad  simply  by  limiting  the  time  during  which  it  should 
last.”  This  judgment  was  expressly  concurred  in  by  Sedgewick, 
J.,  and  it  is  quite  apparent  that  Mills,  J.,  was  of  the  same  opinion. 
The  Chief  Justice  agreed  in  the  result  for  different  reasons,  and 
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Girouard,  J.,  though  doubting,  did  not  dissent.  Throughout 
no  support  was  given  to  Earls  v.  McAlpine. 

In  view  of  the  opinions  expressed  and  the  decision  actually 
rendered,  it  must  be  taken  that,  to  the  extent  to  which  Earls  v. 
McAlpine  determined  that  a restriction  upon  alienation  limited 
to  the  lifetime  of  a third  person  is  a condition  valid  at  law,  it  must 
be  deemed  to  be  no  longer  a binding  authority,  and  that  the 
decision  in  Blackburn  v.  McCollum  is  to  be  accepted  as  determining 
the  contrary. 

Comparing  the  provisions  of  the  will  in  that  case  with  those  of 
the  will  in  the  present  case,  the  restrictions  imposed  by  the  latter 
are  quite  as  absolute  as  in  the  former.  Not  only  is  the  devisee 
by  the  stringent  terms  of  the  will  prevented  from  selling,  but  he 
is  rendered  incapable  of  disposing  of  it  by  will  unless  in  the  event 
of  his  surviving  the  plaintiff.  In  effect,  the  power  of  disposal  is 
so  fettered  as  to  be  incapable  of  exercise  for  the  lifetime  of  the 
plaintiff.  There  is  no  other  form  of  transfer  or  disposition  by 
which  he  could  effectively  avail  himself  of  the  right  to  deal  tvith 
the  lands  as  his  own,  without  forfeiting  his  estate. 

Since  the  decisions  in  Earls  v.  McAlpine  and  In  re  Rosher 
were  rendered,  and  before  the  decision  by  the  Supreme  Court  of 
Canada  upon  the  will  before  it  in  Blackburn  v.  McCollum,  there 
were  numerous  decisions  in  the  Courts  of  this  Province,  many, 
if  not  all,  of  which  have  been  collected  by  Magee,  J.,  in  In  re 
Martin  and  Dagneau  (1906),  11  O.L.R.  349.  There  have  been 
other  decisions  in  Ontario  besides  Re  Martin  and  Dagneau,  since 
Blackburn  v.  McCollum,  dealing  with  like  questions.  We  are  not 
called  upon  nor  is  it  expedient  to  discuss  the  results.  In  all  in- 
stances they  appear  to  have  been  governed  by  the  language  of  the 
particular  instrument  and  the  circumstances  of  the  case. 

It  is  only  necessary  to  conclude  that,  upon  the  language  of  the 
will  and  the  circumstances  of  this  case,  it  is  governed  by  the  de- 
cision of  the  Supreme  Court. 

The  appeal  should  be  dismissed  with  costs. 

Garrow  and  Maclaren,  JJ.A.,  concurred. 

Meredith,  J.A. : — This  case  presents  more  than  one  feature 
of  some  considerable  difficulty. 
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It  cannot  be  summarily  disposed  of  on  the  statement  that 
“it  is  in  all  respects  like  the  case  of  In  re  Rosher,  the  reasoning  in 
which  has  been  adopted  and  applied  by  some  of  the  Judges  in  the 
Supreme  Court  of  Canada  in  the  case  of  Blackburn  v.  McCallum ,” 
because  it  is  in  some  respects  quite  different  from  either  of  those 
cases;  and  it  is  quite  too  broad  an  assertion  to  say  that  all  that 
was  said  by  Pearson,  J.,  in  the  case  of  In  re  Rosher  has  the  indorse- 
ment of  the  Supreme  Court  of  Canada,  in  the  case  of  Blackburn 
v.  McCallum. 

In  all  such  cases  as  this,  the  first  thing  to  be  ascertained  is, 
what  was  the  will  of  the  testator?  And  effect  is  to  be  given  to  that 
will,  unless  some  rule  of  law  prevents. 

One  of  the  most  obvious  things  is,  that  it  was  not  the  will  of 
the  testator  that  George  Alonzo  should  have  that  which  the  trial 
Judge,  and  the  Divisional  Court,  have  determined  that  the  will 
gave  him — that  is,  an  unqualified  title  to  the  land  in  question. 
No  one  can  say  that  that  is  not  plainly  opposed  to  the  expressed 
intention  of  the  testator:  if  it  be  right,  it  is  right  only  because 
the  law  requires  that  such  an  intention  shall  be  disregarded. 

There  is  not,  in  this  case,  as  there  was  in  In  re  Rosher , a clearly 
expressed  absolute  gift  in  fee  simple  to  the  devisee;  the  words 
are  not,  “to  him  and  his  heirs  and  assigns.”  If  such  words  are  to 
be  added  to  this  will,  it  is  only  because  the  statute  requires  it — 
the  Wills  Act,  R.S.O.  1897,  ch.  128,  sec.  30 — but  the  statute  cannot 
require  it  if  it  would  be  contrary  to  that  which  the  testator  has 
expressed  in  the  will:  the  Act  expressly  excepts  cases  in  which 
a contrary  intention  appears  in  the  will. 

The  will  was  evidently  drawn  by  an  unskilled  hand;  it  is  quite 
lacking  in  proper  technical  expression;  but  perhaps  not  the  more 
difficult  to  understand  because  of  that,  if  that  fact  be  borne  in 
mind  in  seeking  its  true  meaning. 

One  of  the  main  features  of  the  testator’s  will  is  his  preference 
for  John  Elgin  and  his  evident  reliance  upon  him,  and  his  much 
less  confidence  in  George  Alonzo.  The  larger  portion  of  the  estate 
is  given  to  the  former  and  “his  heirs  and  assigns  forever.”  The 
gift  to  the  latter  does  not  expressly  include  “his  heirs  and  assigns 
forever,”  but,  on  the  contrary,  provides  that  it  shall  “be  given 
him  in  possession  only  at  his  marriage,”  or  in  the  event  of  his 
marriage  not  having  taken  place,  and  his  brother  John  Elgin 
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being  dead,  then  to  be  taken  into  possession  at  once;  and 
that  it  should  not  be  sold  by  George  Alonzo  to  any  other  person 
than  John  Elgin  for  $1,400;  but  that,  if  John  Elgin  should  die 
before  George  Alonzo,  then  George  Alonzo  might  sell  or  devise 
it  to  any  one. 

I find  it  difficult  to  discover  in  all  this  any  repugnancy;  it  is 
certainly  not  precisely  the  same  as  those  cases  in  which  there  has 
been  first  an  expressed  devise  in  fee  simple  and  afterward  a com- 
plete restraint,  in  some  respect,  upon  the  power  of  alienation. 
Nor  can  I think  that,  if  full  effect  were  given  to  all  of  the  tes- 
tator’s clear  intention,  the  fabric  of  public  policy — whatever  its 
composition — would  be  very  seriously  rent,  or  that  traffic  in  lands 
would  be  tied  up  in  an  alarming  fashion.  It  is  quite  obvious  that, 
in  many  ways,  the  testator  might  have  made  George  Alonzo’s 
lot  a harder  one,  and  his  power  to  sell  more  circumscribed:  for 
one  instance,  he  might  have  agreed,  in  a binding  manner,  to  sell 
to  John  Elgin,  and  have  devised  to  George  Alonzo  subject  to  John 
Elgin’s  right. 

If  the  gift  were  not  to  vest  in  George  Alonzo  until  his  marriage, 
or  John  Elgin’s  death,  whichever  might  happen  first,  any  restraint 
upon  alienation,  up  to  that  time,  would  be  good.  It  is  true  that 
the  language  is  “to  be  given  him  in  possession”  and  “to  be  taken 
into  his  possession;”  but  the  will  was  not  drawn  by  a lawyer; 
and,  looking  at  all  its  provisions  affecting. this  gift,  is  it  quite  clear 
that  George  Alonzo  had  a vested  interest  at  the  death  of  the  tes- 
tator? And  is  it  clear  that  there  is  any  repugnancy? 

I do  not  deem  it  needful  to  consider  these  questions  in  this 
case,  nor  to  consider  the  vexed  question  of  the  extent  of  the  re- 
straint upon  alienation  which  is  valid — a question  which  can  hardly 
be  deemed  to  be  quite  settled  yet;  because,  as  it  seems  to  me, 
this  action  ought  to  be  dismissed  upon  another  ground. 

But,  upon  whichever  side  of  the  question  one  may  feel  bound 
to  align  himself,  when  the  question  requires  consideration,  whether 
with  Lord  Coke  and  Jessel,  M.R.,  entertaining  the  broader 
notions,  or  with  Pearson,  J.,  and  that  other  learned  real  estate 
lawyer  and  able  advocate  of  the  public  policy  notion — Mr.  Gray — t 
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with  the  narrower  notions,  I feel  bound  to  say,  that,  though  it 
doubtless  would  have  been  better  and  easier  for  the  Courts  and 
for  counsel  if  no  departure  from  the  rule  against  restraint  on  aliena- 
tion had  been  allowed,  or  if,  being  once  allowed,  it  had  not  been 
attempted  to  limit  it  again;  in  the  present  day  there  is  not  much 
else  beside  the  public  interest  in  unrestricted  traffic  that  can  be 
urged  against  a reasonable  restraint  on  alienation,  whilst  it  is 
very  obvious  that  such  a restraint  would  be  very  wholesome, 
and  very  useful,  in  many  cases,  and  in  any  case  can  generally 
be  applied  in  one  way  if  not  in  another.  In  these  days,  when 
nothing  depends  upon  the  personal  prowess  or  valour  of  the  tenant, 
when  it  is  all  a question  of  dollars  and  cents,  there  is  very  little, 
if  anything,  that  is  substantial  in  the  ground  of  repugnance  to 
the  quality  of  the  estate  granted;  and,  as  in  this  case,  there  is 
very  often  nothing  actually  repugnant  in  the  several  provisions 
of  the  will;  whilst  the  public  interests  might  be  better  served  with 
a reasonable  restraint  than  absolute  power  wantonly  to  dissipate 
or  waste.  And  to  those  who  see  nothing  but  chaos  in  an  appeal 
to  the  reasonableness  of  the  thing,  one  has  only  to  hold  up  the 
mirror  which  will  shew  to  them  themselves  quite  satisfactorily, 
under  the  statutes  as  well  as  at  common  law,  determining  what 
are  and  what  are  not  reasonable  conditions,  as,  for  instance, 
in  contracts  of  carriers,  and  of  insurers,  also  what  is  reasonable 
cause,  reasonable  notice,  and  an  hundred  and  one  other  things. 
So  that  frequently  reasonableness  “belongeth  to  the  knowledge 
of  the  law  and  therefore  to  be  decided  by  the  justices;”  and  I 
can  imagine  no  good  cause,  or  reasonable  excuse,  for  any  of  them 
balking  at  it  when  applied  to  common  law  conditions  affecting 
land. 

The  opinions  of  some  of  the  Judges  of  the  Supreme  Court  of 
Canada,  expressed  in  the  case  of  Blackburn  v.  McCallum , if  given 
effect  to,  would  seem  to  reduce  the  right  of  restraint  upon  aliena- 
tion to  the  one  case  of  a prohibition  against  some  particular  in- 
dividual, which  no  one  can  help  seeing  would  be  in  the  teeth  of 
many  decisions.  Nor,  if  the  provision  in  question  be  a common 
law  condition,  is  the  difficulty  avoided  because  there  is  no  gift 
over;  breach  of  such  a condition  gives  a right  of  re-entry  to  the 
grantor  or  those  standing  in  his  place.  Of  course,  any  restraint 
on  alienation  reduces  the  extent  of  the  rights  of  a tenant  in  fee; 
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but  it  cannot  be  said  that  it  is  entirely  repugnant  to  such  an  estate 
if  the  full  quality,  to  some  extent,  remains;  take  away  all  power 
of  alienation  and  you  destroy  the  quality  of  the  estate;  and  so 
it  seems  to  me,  that,  if  you  once  allow  any  restraint  of  alienation, 
to  be  logical,  you  must  allow  all  partial  restraints,  anything  which 
yet  leaves  in  the  tenant  the  full  quality  of  such  an  estate  in  any 
respect. 

But,  as  I have  said,  this  case  is  determinable,  and,  as  I think, 
ought  to  be  determined  upon  much  plainer  grounds. 

The  action  is  based  entirely  upon  a residuary  devise,  contained 
in  the  will  of  George  Alonzo — who  is  said  to  have  acquired  title 
by  length  of  possession.  But,  if  a title  were  acquired  under  the 
Statute  of  Limitations,  regard  must  be  had  to  the  character  of  the 
possession  under  which  it  was  acquired;  and  that,  obviously  and 
admittedly,  was  for  George  Alonzo  for  life  and  Peter  in  remainder, 
which  would  exclude  the  plaintiff  altogether;  and,  in  addition 
to  that,  George  Alonzo  granted  the  remainder  to  Peter/ 

On  these  grounds,  I would  dismiss  the  appeal. 

m: 

Magee,  J.A. : — It  is  not  necessary,  I think,  to  consider  whether, 
under  the  will  of  John  B.  Hutt,  his  son  George  Alonzo  Hutt  was, 
during  the  lifetime  of  the  plaintiff  and  before  his  own  marriage, 
entitled  to  possession,  nor  whether  the  prohibition  of  sale  by  him 
to  any  one  but  the  plaintiff  was  valid.  If  he  was  entitled  to  pos- 
session, then  the  only  question  would  be,  what  effect  his  convey- 
ances to  his  brother  Peter  Hutt  had  upon  his  rights.  If  he  was 
not  entitled  to  possession,  then,  having  entered  and  transferred 
his  possession  and  estate  to  his  brother  Peter  in  1895,  and  such 
possession  having  since  been  held  by  Peter  and  his  two  sons  and 
the  defendant,  one  of  those  sons — the  plaintiff  and  other  heirs  of 
John  B.  Hutt  would  be  barred  by  the  Statute  of  Limitations. 
This  action  was  begun  in  1910. 

Then  as  to  the  restriction  upon  alienation;  if  it  was  valid, 
and  if  the  conveyances  of  1895  to  Peter  worked  a breach  of  it, 
George’s  estate  under  the  will  was  forfeited,  and  those  entitled 
on  breach  were  entitled  to  enter.  Peter  and  his  sons  and  the  de- 
fendant alone  have  since  held  possession,  and  the  plaintiff  and  other 
heirs  of  John  B.  Hutt  are  barred  by  the  Statute  of  Limitations. 
The  plaintiff  says  he  was  on  bad  terms  with  his  brother  Peter, 
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and  did  not  know  of  the  land  being  deeded  to  him.  But  no  case 
of  concealed  fraud  is  made  out;  and,  as  the  plaintiff  claims  as 
devisee  of  George,  he  cannot  well  set  up  ignorance. 

If  the  restriction  upon  alienation  was  not  valid,  then  George’s 
estate  was  untrammelled,  and  the  title  passed  to  Peter  by  the 
conveyances  from  George  to  him;  and  the  plaintiff  has  no  claim. 

But  the  plaintiff  says  that  the  restriction  was  a valid  one,  and 
the  conveyance  to  Peter  simply  had  no  effect  upon  George’s 
estate;  and  that,  the  latter  having  entered  into  possession  when 
not  entitled,  and  the  possession  being  continued  by  Peter,  who 
entered  and  held  as  George’s  tenant,  and  by  Peter’s  sons  and  the 
defendant,  that  possession  enured  to  the  benefit  of  George  as 
landlord,  who  therefore  became  entitled  to  the  fee  under  the 
statute  and  could  devise  it  to  the  plaintiff.  But  here  again  the 
plaintiff  fails  in  one  very  important  link  of  his  chain  of  reasoning, 
to  mention  no  other  difficulties  in  law.  The  possession  of  Peter 
Hutt  and  his  sons  and  the  defendant  alone  did  not  and  could  not 
enure  to  George’s  benefit.  By  the  two  indentures  of  the  6th 
December,  1895,  George  conveyed  his  whole  estate  to  Peter, 
reserving  no  estate  or  interest  even  for  a day  in  himself.  One 
was  a grant  for  George’s  life,  and  the  other  a grant  of  the  remainder 
after  George’s  death.  It  makes  no  difference  which  was  first; 
the  whole  estate  was  gone,  and  any  possession  held  by  Peter 
thereafter  would,  as  between  George  and  Peter,  enure  to  Peter’s 
own  benefit  as  the  reversioner  after  the  so-called  lease,  whether 
the  conveyances  were  ineffectual  to  work  a forfeiture  or  not. 
George  may,  indeed,  have  been  entitled  or  intended  to  be  entitled 
to  the  annual  payments  and  to  enforce  the  covenants  of  Peter, 
but  that  would  be  all.  He  had  nothing  upon  which  Peter’s  pos- 
session could  attach  to  give  him  any  right  under  the  Statute  of 
Limitations. 

In  any  view  of  the  case,  it  seems  to  me  that  the  plaintiff  must 
fail.  I do  not  desire  to  be  taken  as  assenting  to  the  position  that 
George  was  entitled  to  possession  during  the  plaintiff’s  lifetime, 
he  himself  being  unmarried.  It  is  not  a question  merely  of  vesting 
in  him,  nor  does  it  come  within  the  decisions  as  to  adult  beneficiar- 
ies being  entitled  to  the  immediate  enjoyment  of  property  of  which 
the  corpus  and  the  intermediate  income  or  profits  are  destined  for 
their  sole  benefit.  It  is  a question  of  the  right  to  the  intermediate 
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profits ; but,  as  I have  said,  it  is  unnecessary  to  consider  it  or  the 
peculiar  wording  of  the  will.  Nor  do  I think  that  Blackburn  v. 
McCallum,  33  S.C.R.  65,  can  be  taken  as  deciding  more  than  that 
a restraint  upon  alienation  unlimited  except  as  to  time  is  invalid. 
In  the  present  case  the  restraint  is  only  against  sale — it  may  be 
taken  as  practically  a total  restraint  on  sale,  as,  although  it  allowed 
sale  to  the  plaintiff  for  $1,400,  the  evidence  is  that  the  value  was 
$3,000  to  $4,000.  The  testator  was  giving  George  a right  of  way 
over  the  adjoining  land  devised  to  the  plaintiff, 

and  was  requiring  that  his  widowed  daughter,  to 

whom  he  gave  the  use  of  part  of  the  plaintiff’s  house, 

should  be  maintained  out  of  George’s  land.  The  testator 
may  well  have  had  their  interests  in  mind  and  not  mere 

capricious  restriction  upon  George,  who  was  then  fifty-two  years 
of  age.  The  facts  are  more  like  those  in  Earls  v.  McAlpine,  27 
Gr.  161,  6 A.R.  145.  But  the  effect  of  such  a restriction  in  such 
a case  and  for  such  a purpose  it  is  not  at  present  necessary  to 
enter  into. 

In  my  opinion,  the  appeal  should  be  dismissed  and  with  costs. 


Appeal  dismissed  with  costs. 
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[DIVISIONAL  COURT.] 


Ottawa  Wine  Vaults  Co.  v.  McGuire. 

Fraudulent  Conveyance — Husband  and  Wife — Consideration — Assumption 
of  Mortgage — Bar  of  Dower  in  other  Land — Absence  of  Contract — 
Voluntary  Settlement — Solvency  of  Husband — Value  of  Assets — Good- 
loill  of  Business — Intent — 13  Eliz.  ch.  5. 


D.  C. 
1911 

March  27. 
Oct.  21 


On  the  18th  August,  1908,  M.  and  his  brother  bought  an  hotel  business — 
that  is,  the  furniture,  stock,  goodwill,  and  license — for  $8,500,  from  A. 
The  brother  paid  $3,000  in  cash;  and  M.  $3,500  by  the  conveyance  to  A. 
of  land  which  was  subject  to  a mortgage,  M.’s  wife  joining  in  this  con- 
veyance for  the  purpose  of  barring  her  dower;  and  the  brothers  gave 
their  promissory  notes  to  the  vendor  for  the  balance,  $2,000.  The 
brothers  then  began  to  carry  on  the  hotel  business  as  partners.  On  the 
14th  November,  1908,  M.  conveyed  to  his  wife  other  land,  said  to  be 
worth  $15,000  over  and  above  a mortgage  thereon,  the  consideration 
stated  being  natural  love  and  affection,  the  assumption  by  the  wife  of 
the  burden  of  the  mortgage  (which  she  covenanted  to  pay),  and  $1.  The 
brothers  carried  on  the  hotel  business  until  the  30th  March,  1910, 
when  they  made  an  assignment  for  the  benefit  of  their  creditors.  Their 
liabilities  then  amounted  to  $8,810.93,  and  there  were  no  assets  avail- 
able for  payment  of  their  creditors.  This  action  was  brought  by  credi- 
tors of  the  firm,  on  behalf  of  themselves  and  all  other  creditors,  to  set 
aside  the  conveyance  of  the  14th  November,  1908: — 

Held,  upon  the  evidence,  that,  at  the  time  the  wife  of  M.  joined  in  the  con- 
veyance to  A.,  there  was  no  contract  by  M.  to  convey  the  other  property 
to  her  in  consideration  of  her  barring  her  dower  in  the  property  con- 
veyed to  A. 

Semble,  per  Riddell,  J.,  that,  whether  she  had  or  had  not  in  fact  and  in 
law  a right  to  dower  in  the  equity  of  redemption,  she  would  not  be  con- 
cluded if  she  in  good  faith  believed  that  she  had. 

Forrest  V.  Laycock  (1871),  18  Gr.  611,  and  McDonald  v.  Curran  (1909-10), 
1 O.W.N.  121,  389,  referred  to. 

Held,  also,  that  the  assumption  by  the  wife  of  the  mortgage  on  the  prop- 
erty conveyed  to  her  and  her  covenant  to  pay  it,  did  not  amount,  in  the 
circumstances,  to  a valuable  consideration. 

Held,  therefore,  that  the  conveyance  to  the  wife  was  a voluntary  settle- 
ment. 

But  held  ( Falconbridge,  C.J.K.B.,  dissenting),  that  there  was  no  evi- 
dence upon  which  a fraudulent  intent  could  be  found : M.  deemed  himself 
to  be  and  in  fact  was  solvent  when  he  made  the  settlement — his  business 
difficulties  arose  later,  from  causes  not  to  be  anticipated. 

Judgment  of  Mulock,  C.J.Ex.D.,  reversed. 

Per  Riddell,  J. : — The  goodwill  of  the  business  bought  by  M.  and  his 
brother  was  to  be  reckoned  as  an  asset  when  determining  M.’s  financial 
condition  at  the  time#  the  settlement  was  made— especially  as  the  in- 
quiry was  not  as  to  the  effect  of  the  settlement,  but  as  to  the  intent 
with  which  it  was  made. 

Ex  p.  Russell  (1882),  19  Ch.D.  588,  distinguished. 

Per  Falconbridge,  'C.J. : — M.  was  going  into  a hazardous  business;  and 
the  fraudulent  intent  should  be  inferred.  The  goodwill  of  an  hotel  busi- 
ness is  worth  little,  being  subject  to  restrictions  and  chances  beyond 
those  of  ordinary  trade. 


Action  to  set  aside  a conveyance  of  lands  by  the  defendant 
John  L.  McGuire  to  the  defendant  Hattie  McGuire  as  fraud- 
lent  and  void  against  the  plaintiffs  and  other  creditors  of  the 
defendant  John  L.  McGuire. 
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The  action  was  tried  before  Mulock,  C.J.Ex.D.,  without  a 
jury,  at  Ottawa. 

W . D.  Hogg,  K.C.,  for  the  plaintiffs. 

F.  B.  Proctor,  for  the  defendants. 

March  27.  Mulock,  C.J.: — This  is  an  action  by  the  plain- 
tiff company,  on  behalf  of  themselves  and  other  creditors  of 
John  L.  McGuire,  to  set  aside  as  fraudulent  and  void  a deed  of 
lands  in  the  village  of  Madoc,  made  by  him  to  his  wife,  the  de- 
fendant Hattie  McGuire.  It  not  appearing  that  the  assignee 
has  refused  or  neglected  to  maintain  this  action,  the  present 
plaintiffs  are  not  entitled  to  maintain  it  (10  Edw.  VII.  ch.  64,  sec. 
12).  The  assignee,  on  filing  his  written  consent,  may  be  made 
a plaintiff,  and  the  statement  of  claim  amended  with  apt  words. 

John  L.  McGuire  was  an  hotel-keeper,  and  owned  the  lands 
in  question,  subject  to  a mortgage  thereon  for  $3,250. 

In  August,  1908,  being  at  the  time  out  of  business,  he  pur- 
chased, in  partnership  with  his  brother  James  H.  McGuire,  the 
Crown  Hotel  business  in  the  city  of  Ottawa,  for  $8,550. 

On  the  14th  November,  1908,  he  made  the  impeached  con- 
veyance to  his  wife,  the  consideration  as  stated  in  that  deed 
being  ‘‘natural  love  and  affection  and  of  the  party  of  the  first 
part  assuming  the  burden  of  the  hereinafter  mentioned  mort- 
gage, and  one  dollar,”  the  wife  by  the  deed  covenanting  to  pay 
the  mortgage.  # 

The  firm  carried  on  the  hotel  business  until  the  30th  March, 
1910,  when  they  made  an  assignment  for  the  benefit  of  their 
creditors  to  John  C.  Cole. 

At  this  time  the  firm’s  liabilities  amounted  to  $8,810.93. 
The  only  assets  at  that  time  consisted  of  certain  furniture  in  the 
hotel,  which  was  sold,  under  a distress  warrant  for  rent  and  taxes, 
for  $571.23,  the  whole  of  which  went  towards  rent  and  taxes, 
the  assignee  realising  nothing  therefrom;  thus  there  were  no 
assets  to  meet  the  firm’s  liabilities. 

At  the  trial  John  L.  McGuire  was  unable  to  produce  any 
books  of  account;  and  it  is,  therefore,  impossible  to  determine 
with  precise  accuracy  his  financial  position  at  the  time  of  the 
conveyance  in  question.  But  from  the  evidence  it  appears  to 
have  been  substantially  as  follows: — 
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On  the  18th  August,  1908,  he  had  owned  certain  property 
in  Toronto  worth  about  $6,500,  but  which  was  subject  to  a 
mortgage  thereon  for  $3,000.  On  that  day,  the  firm  bought 
from  one  Allen  the  Crown  Hotel  business,  above  referred  to, 
namely,  the  furniture,  stock,  goodwill,  and  license,  for  $8,500. 
The  brother  paid  of  his  own  money  $3,000  cash  on  account  of 
the  purchase,  and  John  L.  McGuire  paid  $3,500  on  account  of 
the  purchase-money  by  conveying  to  Allen  his  interest  in  the 
Toronto  property,  and  the  firm  gave  Allen  their  notes  for  $2,000, 
being  the  balance  of  the  $8,500.  Thereupon  the  firm  began 
business,  and  John  L.  McGuire  swore  that  it  proved  profitable 
for  many  months.  No  accounts,  however,  were  kept,  and  there 
is  no  evidence  which  can  be  relied  upon  to  shew  that  at  any 
time  the  business  realised  any  net  profits.  John  L.  McGuire, 
at  the  time  of  the  conveyance,  had  an  interest  in  certain  lots 
in  the  city  of  Edmonton,  which  he  had  purchased  for  $2,700, 
and  on  account  of  which  he  had  paid  $1,540,  leaving  still  owing 
thereon  $1,160.  He  had  also  an  interest  in  two  half-sections  of 
land  in  the  Province  of  Saskatchewan,  which  he  had  bought 
for  $7,680,  and  on  account  of  which  he  had  paid  $1,266,  being 
still  liable  for  the  balance,  namely,  $6,414.  The  firm,  at  this 
time,  for  goods  purchased,  owed  to  the  plaintiffs  $1,418,  and 
to  the  Capital  Brewing  Company  $479.  Thus  the  liability  of 
John  L.  McGuire,  individually  and  as  a partner,  at  the  time  of 
the  conveyance  to  his  wife,  was  as  follows: — 

Amount  owing  by  J.  L.  McGuire  for  Edmonton  lands . $ 1,160 . 00 


Amount  owing  by  him  for  Saskatchewan  lands 6,414.00 

Amount  owing  by  J.  L.  McGuire  on  mortgage  on 

Madoc  property 3,250 . 00 

Amount  owing  by  firm  to  Allen  for  unpaid  purchase- 

money  of  business 2,000.00 

Amount  owing  by  firm  to  the  plaintiff  company.  . . . 1,468.00 

Amount  owing  by  the  firm  to  the  Capital  Brewing  Co.  479 . 00 
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$14,771.00 

His  individual  assets  at  this  time  consisted  of: 


Value  of  life  insurance  policy $ 674.00 

The  Edmonton  lands  costing 2,700.00 

The  Saskatchewan  lands  costing 7,680.00 
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20  shares  in  the  Monarch  Life  Insurance  Company, 
estimated  value  $700  (he  owned  20  shares  in  the 
Port  Hope  Brewing  Company,  but  they  had  no 

value) 

Madoc  property  in  question 


700.00 

15,000.00 


Mulock,  C.J. 

$26,754.00 

Or  without  the  Madoc  property $11,754.00 

It  is  difficult  to  place  a value  on  the  assets  of  the  firm  as 
acquired  from  Allen.  They  paid  $8,500  for  the  chattel  property, 
goodwill,  and  license.  John  L.  McGuire  valued  the  chattel 
property  at  $3,500;  but,  as  it  realised  only  $1,134.23  (namely, 
$563  from  the  insurance  company  for  the  portion  burnt  and 
$571.23  for  the  portion  sold),  I do  not  see  how  any  higher  value 
than  $1,134.23  can  be  placed  upon  this  chattel  property. 

Evidently  the  balance  of  the  $8,500  went  in  payment  for 
the  goodwill  of  the  business,  and  there  is  no  evidence  to  shew 
its  value  at  a forced  sale,  even  if  (which  is  doubtful)  the  good- 
will here  would  have  been  an  asset  within  the  meaning  of  13 
Elizabeth:  Ex  p.  Russell  (1882),  19  Ch.D.  588. 

John  L.  McGuire,  the  settlor,  swore  that  the  firm  had  on 
hand  stock  worth  $2,000,  and  cash  in  the  bank  $1,500. 

Thus  there  may  be  added  to  the  above  list  of  assets  the 


following : 

Value  of  goods  and  chattels,  say $1,134.23 

Stock  on  hand 2,000.00 

Cash  in  bank 1,500.00 


$4,634.23 


Adding  this  sum  to  the  sum  of  $11,754,  the  total  face  value 
of  the  assets  amount  to  $16,388.23,  wherewith  to  meet  total 
liabilities  of  $14,771,  leaving  an  apparent  surplus  of  $1,617.23 
of  assets  over  liabilities.  An  accurate  account  taking  would 
increase  the  liabilities  by  items  for  interest  and  taxes,  but  there 
is  no  evidence  to  determine  the  amount  thereof;  and,  there- 
fore, I do  not  take  such  items  into  consideration.  So  far  as 
appears,  James  H.  McGuire  was  a man  of  no  means  beyond 
his  interest  in  the  firm. 
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The  question,  then,  is,  whether,  under  the  circumstances 
above  set  forth,  the  settlor,  John  L.  McGuire,  was  entitled  to 
withdraw  from  his  assets  available  for  creditors,  and  to  vest 
in  his  wife,  the  Madoc  property.  On  its  face,  the  considera- 
tion for  the  deed  was  “ natural  love  and  affection, ” and  assump- 
tion by  the  wife  of  the  mortgage  against  it  for  $3,350.  The 
mere  fact  that  some  obligation  attached  to  the  property  assumed 
by  the  grantee  does  not  necessarily  make  the  conveyance  one 
for  valuable  consideration:  In  re  Ridler  (1882),  22  Ch.D.  74,  81. 

In  the  present  case,  the  wife’s  covenant  to  pay  the  mort- 
gage was  illusory,  as  she  had  no  means  wherewith  to  implement 
her  covenant;  and  the  inference  is,  that  the  covenant  was  a 
mere  matter  of  form,  not  Intended  to  bring  and  not  in  fact  bring- 
ing any  relief  to  the  husband’s  estate  in  respect  of  his  liability 
on  the  mortgage.  I,  therefore,  disregard  it  as  constituting  a 
valuable  consideration. 
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It  was  also  sought  to  shew  that  the  deed  could  be  supported 
as  for  value  by  reason  of  the  wife’s  bar  of  dower  in  the  Toronto 
property,  when  conveyed  to  Allen.  A careful  consideration  of 
the  evidence  satisfies  me  that  she  did  not  bar  her  dower  in  con- 
sideration of  any  promise  from  her  husband  that  he  would  con- 
vey to  her  the  Madoc  property.  Doubtless,  she  had  been  im- 
portuning him  to  convey  it  to  her,  but  he  never  gave  her  defi- 
nitely to  understand,  and  she  had  no  reason  to  believe,  that 
he  would  do  so  until  the  month  of  November,  1908,  some  three 
months  after  she  had  barred  her  dower;  and  the  setting  up  of 
the  bar  of  dower  now  as  consideration  for  the  deed  is  evidently 
an  afterthought. 

No  reference  to  it  is  made  in  the  deed,  nor  in  the  statement 
of  defence. 

The  following  is  the  explanation  of  the  settlor  when  examined 
for  discovery: — 

Q.  On  the  14th  November,  which  was  a couple  of  months, 
three  months,  after  you  got  started  here,  you  conveyed  this  prop- 
erty to  your  wife?  A.  Yes. 

Q.  How  did  you  come  to  do  it  at  that  time?  A.  She  had 
been  at  me  for  several  years,  coaxing  me;  she  thought  she  had 
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done  more  work  in  the  business  than  I had,  and  she  had  been 
at  me  for  years  before,  so  at  last  I decided  to  let  her  have  the 
property. 

Q.  Why  did  you  do  it  at  that  time?  A.  Just  to  please  my 
wife.  I had  a nice  business,  and  everything  was  in  good  shape, 
and  the  last  time  I was  in  Toronto — she  was  living  in  Toronto — 
she  impressed  that  on  my  mind,  and  I told  Mr.  Proctor  that 
I was  going  to  give  the  property  to  my  wife,  as  I had  a nice  busi- 
ness here,  and  everything  was  all  right. 

The  following  are  extracts  from  Mrs.  McGuire’s  evidence  at 
the  trial: — 

Q.  Do  you  remember  when  Mr.  McGuire  made  this  Madoc 
property  over  to  you?  A.  Yes. 

Q.  When  did  you  first  learn  that  he  had  done  so?  A.  I re- 
quested him  to  do  so  on  his  visit.  In  fact,  when  we  were  break- 
ing up  housekeeping  in  Toronto,  as  a sort  of  compensation  for 
my  work. 

Q.  When  was  that  that  you  were  giving  up  housekeeping  in 
Toronto?  A.  That  was  shortly  after  the  sale. 

Q.  Shortly  after  the  sale  of  the  house?  That  was  in  the  fall 
of  what  year?  A.  1908. 

Q.  Do  you  remember  whether  it  was  at  Thanksgiving  time 
or  not?  A.  He  came  up  on  a visit,  and  I reminded  him  that  I 
wanted  the  property. 

Q.  Came  up  on  a visit  at  Thanksgiving  time?  A.  Yes. 

Q.  You  were  living  in  Toronto?  A.  Yes. 

Q.  Did  he  afterwards  tell  you  that  he  had  made  the  property 
over  to  you?  A.  On  his  return  to  Ottawa  he  told  me  that  he 
made  a deed  of  it.  . 

His  Lordship  : Why  did  not  you  leave  the  property  in  your 
husband’s  name?  A.  Well,  I fancied  it  safer  in  mine  on  account 
of  my  girls. 

Q.  But  it  was  quite  safe  in  your  husband’s  hands?  A.  Well, 

I thought  I had  a better  right  with  it,  as  I had  worked  for  it, 
and  I could  do  as  I pleased  with  it.  . . . 

Q.  How  comes  it,  then,  that,  after  fifteen  years,  you  thought 
it  would  be  safer  to  have  it  in  your  own  hands?  A.  I asked 
for  it  often  before  that.  I wanted  it  always.  He  never  seemed 
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to  feel  like  giving  it  up  until  the  breaking  up  of  my  home  in 
Toronto,  and  then  I insisted  on  it  as  a compensation  for  my 
work. 

Q.  Had  not  you  confidence  in  your  husband?  A.  Yes,  he 
has  always  been  a good  business  man,  and  he  was  going  to  do 
business  here,  and  I thought  he  could  spare  it.  I had  nothing 
to  do  with  this  deal  in  Ottawa  or  any  other  deal  except  in  Madoc, 
and  by  working  hard  there  we  made  money,  and  in  givi&g  up 
the  hotel  I always  thought  that  I could  have  the  property. 

The  foregoing  was  her  explanation  in  answer  to  her  own 
counsel. 

The  following  are  extracts  from  her  cross-examination: — 

Q.  But  after  he  got  in  business  here,  and  was  in  business 
for  about  two  or  three  months,  then  you  thought  that  it  was 
time  to  get  the  property  actually  transferred?  A.  No,  I did 
not  think  anything  of  the  kind.  I wanted  it  after  upsetting 
my  home  in  Toronto.  I wanted  something  for  myself  and  my 
little  children. 

Q.  Did  he  promise  to  transfer  it  at  that  time?  A.  Yes,  he 
promised  to  transfer  it  to  me  if  I would  agree  to  the  house  being 
sold. 
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Q.  In  Toronto?  A.  Yes. 

Q.  So  when  you  came  down,  you  say,  he  told  you  he  had 
transferred  the  property  to  you?  A.  Yes,  after  a visit  to  Toronto. 
Then  he  came  down  here,  and  notified  me  that  he  had  given  it 
to  me. 

Extract  from  J.  L.  McGuire’s  evidence: — 

The  Court:  Just  describe  to  me,  as  accurately  as  you  can, 
the  circumstances  that  led  to  your  making  the  conveyance  of 
the  Madoc  property  to  your  wife,  why  you  did  it?  A.  The 
reason  I done  it,  your  Honour,  was,  my  wife  had  been  at  me 
for  years  to  make  this  conveyance  to  her — that  she  had  worked 
harder  than  I did  for  it — and  she  wanted  it  for  her  and  her  children, 
and  she  always  contended  I had  other  interests  at  stake.  I 
had  three  or  four  hotels — this  was  the  only  difficulty — I was 
honest  and  upright  in  my  dealings.  I put  her  off;  I said,  what 
do  you  want  it  for?  and  she  said,  you  have  your  lands  in  the 
West  and  lots  and  coal  lands  out  West  also.  I don’t  know 
whether  I will  realise  on  them ; I might  some  day.  When  I went 
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home  on  the  14th  August,  owing  nobody  in  Toronto,  perfectly 
clear  I went  home  to  Toronto,  and  my  wife  was  at  me  then 
and  she  wanted  me  to  transfer  the  property  to  her,  when  I did 
—when  she  signed  off  her  equity  to  put  that  money  into  the 
business,  she  more  enforced  it  than  ever — when  I went  home, 
about  the  1st  November,  I said  to  my  wife,  “I  will  do  it,”  and 
I done  it. 

Q.  When  did  you  buy  the  Ottawa  business?  A.  On  the 
19th  August,  1908. 

Q.  When  did  you  convey  the  Toronto  property  to  the  vendors, 
the  persons  that  sold  you  the  Ottawa  business?  A.  Immediately 
after  we  came  here  in  August,  I presume. 

Q.  You  conveyed  it  in  August,  1908?  A.  Yes,  and  it  was 
after  Thanksgiving  Day  or  about  that  time. 

Q.  It  was  after  Thanksgiving,  or  about  that  time,  that  you 
agreed  to  convey  the  Toronto  property  to  your  wife?  A.  Yes, 
the  Madoc  property. 

Q.  Until  then  you  hadn’t  surrendered  your  interest  in  it? 
A.  No. 

Q.  You  hadn’t  decided  until  then  to  give  it  to  her?  A.  Not 
definitely. 

Q.  At  the  time  you  and  she  joined  in  the  deed  of  the  Toronto 
property,  nothing  had  been  agreed  upon  with  regard  to  the 
Madoc  property?  A.  No,  I hadn’t  transferred  it  yet. 

Q.  And  you  didn’t  agree  to  do  so?  A.  I always  said  I would 
do  so  some  time. 

Q.  Conveying  it  wasn’t  at  that  time  associated  with  her 
joining  you  in  the  deed  of  the  property  in  Toronto?  A.  At  the 
time  I conveyed  the  property  she  signed  off,  and  she  insisted 
then  more  strongly,  and  I agreed  to  do  it. 

Q.  You  said  you  didn’t  agree  to  it  until  November?  A.  I 
didn’t  make  up  my  mind  until  then. 

Q.  And  you  hadn’t  promised  her  until  November?  A.  I 
promised  her  at  the  time  she  signed  off,  but  I didn’t  convey  until 
November. 

Q.  You  make  a very  bad  witness,  really,  if  you  have  your 
faculties  about  you;  you  said  it  wasn’t  until  Thanksgiving  day 
when  you  went  home  to  Toronto  you  decided  to  convey  to  her 
the  Madoc  property?  A.  Yes,  that  is  right. 
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Q.  If  you  hadn’t  decided  until  November,  you  didn’t  decide 
in  August?  A.  No,  sir. 

Q.  Although  she  was  pressing  you  when  she  joined  with  you 
in  a deed  of  the  Toronto  property,  you  didn’t  agree  to  give  it 
to  her?  A.  She  would  not  have  signed  it  if  I didn’t  make  some 
promises. 

Q.  You  remember  telling  me  twice  now  within  the  last  five 
minutes  that  you  didn’t  make  up  your  mind  to  convey  to  her 
the  Madoc  property  until  Thanksgiving  day?  A.  I remember 
telling  you  that. 

Q.  Do  you  say  whether  or  not  that  is  true?  A.  That  on  the 
14th  November  I agreed  to  sell  off  the  property. 

Q.  You  have  twice  told  me  within  the  last  five  minutes  that 
it  wasn’t  until  November,  1908,  that  you  made  up  your  mind 
you  would  convey  to  your  wife  the  Madoc  property?  A.  Yes, 
I remember  that,  sir. 

Q.  Is  that  correct?  A.  Yes,  sir,  that  is  correct. 

Q.  If  you  hadn’t  made  up  your  mind  to  then,  did  you  pre- 
tend to  her  you  made  up  your  mind?  A.  We  talked  the  matter 
over,  yes. 

Q.  Did  you  lie  to  her  or  deceive  her?  A.  No,  I fully  in- 
tended to  do  it. 

Q.  You  say  now  you  didn’t?  A.  I hadn’t  made  up  my  mind 
— 4 hadn’t  agreed. 

Q.  Until  when?  A.  Until  I went  up  around  Thanksgiving. 

Q.  That  is  the  first  day  you  agreed  to  give  her  the  Madoc 
property?  A.  Yes. 

Q.  Although  she  had  been  pressing  for  a long  time,  for  years, 
for  you  to  give  her  something?  A.  Yes,  sir. 

Q.  And  you  finally  did  agree  to  give  her  something,  the 
Madoc  property,  in  1908?  A.  Yes. 

Q.  That  is  the  first  time  you  decided  to  do  so?  A.  Yes. 

Q.  Until  then  you  had  reached  no  agreement?  A.  No,  she 
was  pressing  me. 

Q.  But  you  held  on?  A.  Yes. 

Q.  Do  you  understand  exactly  what  you  have  been  saying 
last?  A.  Yes,  sir. 

Q.  And  this  last  evidence  correctly  represents  your  position? 
A.  I think  it  does,  your  Honour. 


D.  C. 
1911 

Ottawa 

Wine 

Vaults  Co. 
v. 

McGuire. 

Mulock,  C.J. 


600 


ONTARIO  LAW  REPORTS. 


D.  c. 

1911 

Ottawa 

Wine 

Vaults  Co. 
v. 

McGuire. 

Mulock,  C.J. 


[VOL. 


Cross-examination  by  his  counsel: — 

Q.  Would  Mrs.  McGuire  have  signed  the  deed  of  the  Toronto 
property  if — when  she  signed  the  deed  of  the  Toronto  property, 
was  anything  said  about  the  Madoc  property?  A.  Yes,  she 
pressed  me  to  do  it  then,  but  I didn’t  do  it  until  November. 

Q.  Did  you  say  whether  you  would  or  would  not  do  it?  A. 
I didn’t. 

Q.  Did  you  say  you  would  consider  it,  or  what  did  you  say? 
A.  I said  I would  do  so,  or  she  would  not  have  signed  off  if  I 
hadn’t  agreed  to  do  it,  but  I didn’t  do  it  until  the  1st  November. 

I do  not  lose  sight  of  the  fact  that  Mrs.  McGuire  swore 
that  her  husband  promised  to  transfer  to  her  the  Madoc  property 
if  she  would  agree  to  the  Toronto  house  being  sold,  nor  do  I ques- 
tion her  truthfulness.  At  the  same  time,  I think  she  is  mis- 
taken in  the  way  she  puts  the  matter.  If  her  bar  of  dower  had 
been  the  real  consideration,  it  would,  in  all  probability,  have 
been  pleaded,  but  no  reference  to  it  appears  in  the  statement 
of  defence,  nor  in  her  examination  in  chief,  and  only  at  the  close 
of  her  cross-examination  did  she  set  up  her  bar  of  dower  as  a 
consideration. 

For  years  she  had  been  pressing  her  husband  to  convey  to 
her  the  Madoc  property,  and  ultimately  he  did  so,  but  some 
months  after  she  had  barred  her  dower  in  the  Toronto  property, 
and  I think  she  is  confused  as  to  what  occurred  when  she  signed 
the  deed  of  the  Toronto  property  by  connecting  with  that  trans- 
action the  subsequent  conveyance  of  the  Madoc  property.  In 
her  mind  she  doubtless  felt  that  her  bar  of  dower  in  the  Toronto 
property  was  one  reason  for  her  husband  conveying  to  her  the 
Madoc  property;  but  the  fair  inference  from  the  evidence  is, 
that,  when  she  was  asked  to  join  in  the  conveyance  of  the  Toronto 
property,  she  had  no  reason  then  to  believe  that  he  would  pay 
her  by  a conveyance  of  the  Madoc  property. 

Further,  the  husband  had  merely  an  equity  in  the  Toronto 
property,  which  he  was  entitled  to  convey  without  his  wife’s 
concurrence.  She  was  not  a necessary  party  to  the  conveyance, 
and  nothing  passed  because  of  her  joining  in  it.  For  this  reason, 
also,  I am  of  opinion  that  her  alleged  bar  of  dower  did  not  con- 
stitute a valuable  consideration  for  the  conveyance  of  the  Madoc 
property. 
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But,  even  assuming  that  her  right  of  dower  attached  to  her 
husband’s  equity  in  the  Toronto  lands,  its  value,  in  comparison 
with  that  of  the  Madoc  property,  is  so  slight  as  to  stamp  the 
transaction  as  fraudulent  and  void  against  the  husband’s  creditors. 

The  Toronto  property,  if  unincumbered,  was  worth  at  the 
outside  $6,500.  There  was  no  evidence  as  to  its  annual  value, 
but  it  would  not  be  unreasonable  to  estimate  it  as  yielding  a 
net  revenue  of  6 per  cent.,  namely,  $390  a year.  The  wife,  in 
the  event  of  her  surviving  her  husband,  would  be  entitled  to 
one-third  thereof,  say  $130,  during  her  life.  The  chance  in  the 
uncertain  future  of  her  being  entitled  to  $130  a year  is  surrendered, 
it  is  said,  in  exchange  for  the  conveyance  to  her  of  a property 
worth  at  least  $12,000  above  the  incumbrances  thereon,  and 
yielding-  a gross  present  revenue  of  $1,500  a year.  If  40  per 
cent,  of  the  gross  revenue,  namely,  $600,  is  deducted  for  interest, 
taxes,  insurance,  repairs,  and  other  outgoings,  there  would  remain 
to  her  a present  rental  of  $900  a year,  in  addition  to  which  she 
became  the  owner  of  the  property  in  fee  simple. 

Mrs.  McGuire  is  40  years  of  age;  her  husband  48.  According 
to  the  probabilities,  many  years  would  elapse  before  she  would 
become  entitled  to  dower  in  fact,  and  then  but  for  a limited 
period. 

I,  therefore,  think  the  alleged  consideration  is  almost  nominal, 
and  certainly  so  grossly  inadequate  as  to  be  insufficient  to  have 
justified  the  husband  in  alienating  so  large  a part  of  his  estate 
to  the  prejudice  of  his  creditors. 

I,  therefore,  find  that  the  conveyance  of  the  Madoc  property 
was  voluntary.  At  the  time  of  its  execution,  the  shares  of  the 
Port  Hope  Brewing  Company  were  valueless,  and  the  lands  in 
Edmonton  and  Saskatchewan  could  not  be  sold  to  meet  the 
claims  against  them.  Thus,  without  the  Madoc  property,  the 
assets  were  wholly  insufficient  to  meet  the  husband’s  then  existing 
liabilities,  which,  to  the  extent  of  $8,810.93,  are  still  unpaid. 
The  plaintiffs’  claim  was  incurred  since  the  conveyance,  but 
some  of  the  now  existing  debts  existed  at  that  time. 

Relief  under  13  Elizabeth  is  not  limited  to  creditors  at  the 
time,  but  to  creditors  and  others.  The  plaintiffs  are  subse- 
quent creditors;  but  at  the  time  of  the  impeached  transaction 
and  continuously  since  there  were  and  have  always  been  un- 
satisfied creditors. 
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For  these  reasons,  I think  the  case  comes  within  the  pro- 
visions of  13  Elizabeth,  and  the  conveyance  in  question  is  fraudu- 
lent and  void  as  against  the  creditors  of  John  L.  McGuire,  and 
should  be  set  aside  with  costs. 

The  defendants  appealed  from  the  judgment  of  Mulock,  C.J 

May  18.  The  appeal  was  heard  by  Falconbridge  C.J.K.B., 
Britton  and  Riddell,  JJ. 

F.  B.  Proctor,  for  the  defendants.  The  computation  of  assets 
and  liabilities  made  by  the  trial  Judge  is  erroneous.  Nothing 
is  allowed  for  the  value  of  the  license  of  the  Crown  Hotel,  which 
was  worth  from  $3,000  to  $5,000;  and  nothing  was  allowed 
for  the  goodwill.  There  are  many  other  errors  in  the  computa- 
tion. We  have  our  own  computation,  which  shews  the  assets 
at  $15,180,  and  shews  a surplus.  The  business  of  John  L. 
McGuire  was  injured  by  a series  of  accidents,  starting  with  the 
order  of  the  License  Commissioners  to  change  the  position  of 
the  bar,  and  the  loss  of  tenants,  who  were  paying  $65 
and  $110  per  month  for  the  premises  sought  to  be  altered. 
The  sum  of  $4,000  was  spent  in  alterations,  and  then  the  fire, 
came,  and  the  public  got  the  idea  that  the  place  was  closed. 
The  ledgers  will  shew  that  for  over  a year  after  this  transfer 
John  L.  McGuire  was  perfectly  solvent.  These  changes  were  all 
after  the  making  of  the  transfer,  and  were  never  in  the  minds  of 
the  parties,  and  no  fraud  could  exist  in  connection  with  them. 
A creditor  must  prove  a debt  previous  to  the  transfer  to  enable 
him  to  attack  the  transfre  : Collard  v.  Bennett  (1881),  28  Gr. 
556;  May  on  Fraudulent  Conveyances,  3rd  ed.,  p.  33;  Elgin 
Loan  Co.  v.  Orchard  (1904),  7 O.L.R.  695.  The  Chief  Justice 
stated  that  Mrs.  McGuire  should  convey  the  land  to  the  assignee 
for  the  benefit  of  creditors.  He  did  not  protect  Mrs.  McGuire’s 
dower.  If  she  conveys,  she  is  cut  out  of  her  dower.  The  property 
in  Madoc  is  also  a hotel,  and  as  a going  concern  is  valued  at 
$15,000.  I refer  also  to  Fleming  v.  Edwards  (1896),  23  A.R.  718; 
15  Halsbury’s  Laws  of  England,  p.  81;  In  re  Johnson  (1881), 
20  Ch.D.  389,  397. 

W.  D.  Hogg,  K.C.,  for  the  plaintiffs.  The  defendant  John 
L.  McGuire,  in  August,  1908,  owned  two  properties,  one  in 
Toronto,  valued  at  $6,000,  with  a mortgage  for  $3,000,  and  a 
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hotel  in  Madoc,  rented  for  $1,500  per  year.  The  property  in 
Madoc  was  estimated  by  McGuire  at  $20,000.  He  had  an  in- 
terest in  a life  insurance  company,  and  also  an  interest 
in  a brewing  company,  and  some  t other  assets.  He 
entered  into  a bargain  with  Allen  to  buy  the  Crown  Hotel, 
and  the  Toronto  property  went  to  pay  the  $6,500  paid  for  the 
business,  said  to  be  worth  $8,500.  He  got  second-hand  furniture 
and  a stock  of  liquor  worth  $700;  and  he  said  that  $4,550  was 
paid  for  the  goodwill.  That  cannot  be  allowed:  Ex  p.  Russell 
(1882),  51  L.J.Ch.  521,  19  Ch.D.  588.  Then  the  firm  of  McGuire 
Brothers  commenced  business  in  August,  and  notes  were  given 
to  secure  the  balance  and  open  an  account.  In  August  the  de- 
fendant John  L.  McGuire  owed  nothing  else,  as  far  as  known. 
At  the  time  of  the  transfer  of  the  Madoc  property,  he  owed, 
besides  $2,000,  notes  of  $1,468  to  the  plaintiffs,  $479  to  another 
brewing  company,  equalling  $4,000.  He  represented  to  the 
Ottawa  people  that  the  Madoc  land  was  worth  $20,000.  How 
does  a license  attach  to  a property  or  be  said  to  do  so?  The 
license  could  be  taken  away  or  transferred,  and  this  would  destroy 
its  value.  That  was  one  of  the  risks  of  the  business.  When 
he  represented  the  Madoc  property  at  the  value  of  $20,000,  he 
established  a credit  with  the  plaintiffs.  Subsequently  he  trans- 
ferred the  property  to  his  wife,  and  the  plaintiffs  never  knew 
of  it  until  after  he  had  assigned.  He  thus  transferred  three- 
fourths  of  his  whole  available  assets.  Then  came  the  expense 
of  $4,500  in  fixing  up  the  hotel,  and  this  was  after  the  transfer 
of  the  Madoc  property.  Then  in  March,  1910,  sixteen  months 
after  the  transfer,  he  made  an  assignment.  His  trade  liabilities 
were  $18,010,  and  his  statement  shewed  that  he  had  been  going 
behind  ever  since  he  made  the  transfer.  His  wife  solicited  this 
transfer,  realising  that  he  was  embarking  in  a new  venture,  and 
they  must  put  something  out  of  the  reach  of  creditors.  There 
is  no  reason  given  why  this  property  was  transferred  except  that 
Mrs.  McGuire  says  that  she  had  given  up  her  home  and  was 
entitled  to  some  consideration:  In  re  Ridler , 22  Ch.D.  74,  81. 
She  did  nothing  more  than  an  ordinary  wife  does  in  keeping  a 
family  together.  This,  of  course,  was  of  some  value  to 
Allen,  but  was  this  a consideration  to  McGuire  sufficient 
for  the  transfer?  This  was  at  a time  when  McGuire  could  have 
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foreseen  the  undertaking  he  was  entering  upon  and  provided  for 
it,  and  this  is  a fair  inference  from  the  facts:  Ex  p.  Mercer  (1886), 
17  Q.B.D.  290.  An  equitable  estate  can  be  dealt  with  by  a 
husband  alone,  and  the  wife  has  no  dower  unless  he  dies  seised 
of  the  equitable  estate:  Fitzgerald  v.  Fitzgerald  (1903),  5 O.L.R 
279. 

Proctor , in  reply.  The  statute  voids  a transfer  made  with 
intent:  May  on  Fraudulent  Conveyances,  3rd  ed.,  p.  42.  It 
is  on  the  plaintiffs  to  shew  that  the  transfer  was  made  with  intent 
to  defeat  creditors.  The  deed  was  registered  at  once,  without 
concealment,  and  the  tenant  paid  the  rent  to  Mrs.  McGuire 
thereafter:  Elgin  Loan  Co.  v.  Orchard,  7 O.L.R.  695. 


October  21.  Riddell,  J.: — An  appeal  from  the  judgment 
of  the  Chief  Justice  of  the  Exchequer  Division,  where  a careful 
statement  of  the  facts  is  to  be  found.  I cannot  say  that  argu- 
ment and  perusal  of  the  evidence  justify  any  material  alteration 
of  the  findings  upon  the  actual  facts  as  to  the  financial  standing 
of  the  settlor  at  the  time  of  the  settlement. 

Nor  can  I find  evidence  to  shew  that  there  was  any  contract 
at  the  time  the  wife  joined  in  the  conveyance  of  the  Toronto 
property,  although,  in  view  of  Pratt  v.  Bunnell  (1891),  21  O.R. 
1,  and  similar  cases,  the  statement  of  the  learned  Chief  Justice 
that  the  husband  could  convey  the  equity  of  redemption  with- 
out the  wife’s  concurrence  may  require  modification.  This  state- 
ment of  the  law  would  not  in  any  case  be  conclusive  against  the 
wife — it  is  immaterial  that  she  has  in  fact  and  in  law  no  right 
to  dower,  etc.,  if  she  bond  fide  believed  that  she  had:  Forrest 
v.  Lay  cock  (1871),  18  Gr.  611;  McDonald  v.  Curran  (1909-10), 
1 O.W.N.  121,  389.  So,  too,  while  the  assumption  of  and  covenant 
to  pay  the  $3,350  mortgage  might  well  be  a valuable  considera- 
tion under  different  circumstances,  it  would  savour  of  absurdity 
to  call  these  such  in  the  present  instance.  The  doctrine  of 
Price  v.  Jenkins  (1876-7),  4 Ch.D.  483,  5 Ch.D.  619,  has  not 
been  extended  to  cases  under  13  Eliz.  And  such  cases  as  In  re 
Ridler , 22  Ch.D.  74,  and  Green  v.  Paterson  (1886),  32  Ch.D.  95 
(see  p.  104),  so  decide.  Harris  v.  Tubb  (1889),  42  Ch.D.  79, 
and  In  re  Lulham  (1884),  53  L.J.Ch.  928,  are  cases  of  a different 
kind. 
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It  is,  I think,  plain  that  the  real  transaction  was  a voluntary 
gift  to  the  wife — a voluntary  settlement  of  the  equity  of  redemp- 
tion of  the  Madoc  property — and  that  no  one  contemplated 
the  liability  on  the  covenant  as  a real  liability. 

Leaving  aside  the  Madoc  property,  I find  the  following  to 
be  the  financial  condition  of  the  settlor  at  the  time  of  the  settle- 
ment, considering  the  matter  from  a business  point  of  view: — 


Assets. 

Life  insurance  policy $ 674.00 

“ Equity”  in  Edmonton  land 1,540.00 

“ Equity”  in  Saskatchewan  land 1,266.00 

Shares  in  Monarch  Life 700.00 

Business,  chattels,  etc.,  including  goodwill,  etc 8,500.00 

Cash  in  bank 1,500.00 

Stock  in  trade,  etc 2,000.00 


Total $14,180.00 

Liabilities. 

To  Allen $2,000.00 

To  the  plaintiffs 1,468.00 

To  the  Capital  Brewing  Co 479.00 


Total $3,947.00 


It  is  argued  that  “ goodwill”  is  not  to  be  considered  as  an 
asset,  and  Ex  p.  Russell,  19  Ch.D.  588,  is  relied  upon.  But 
that  is  quite  a different  case.  There  the  Bankruptcy  Act,  1869,  sec. 
91,  was  in  question:  “Any  settlement  of  property  made  by  a trader 
not  being  . . . for  valuable  consideration  . . . shall, 

if  the  settlor  becomes  bankrupt  within  two  years  ...  be 
void  as  against  the  trustee  of  the  bankrupt  . . . unless  the 

parties  claiming  under  such  settlement  can  prove  that  the  settlor 
was  at  the  time  . . . able  to  pay  all  his  debts  without  the 

aid  of  the  property  comprised  in  such  settlement.”  The  sole 
inquiry  was  whether  the  settlor  was  able  to  pay  all  his  debts. 
Jessel,  M.R.  (p.  598),  said:  “It  is  suggested,  however,  that 
the  goodwill  of  the  baker’s  business  was  worth  something.  I 
daresay  it  was;  but  can  that  be  called  an  available  asset  when 
a man  is  carrying  on  his  trade?  Is  he  able  to  pay  all  his  debts 
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because  he  might  possibly,  after  the  lapse  of  a considerable 
time,  sell  the  goodwill  of  his  business?  The  debts  were  presently 
payable.  How  can  a man  be  said  to  be  able  to  pay  his  debts 
because  he  has  a business  the  goodwill  of  which  he  may  be  able 
to  sell?  It  is  quite  plain  that  that  is  not  an  asset  which  ought 
to  be  reckoned  within  the  purview  of  this  section/ ’ 

The  meaning  of  the  Master  of  the  Rolls  is  not  at  all  obscure — 
the  goodwill  is,  of  course,  an  asset,  it  is  worth  something — but 
when  a tradesman  is  carrying  on  his  business  he  cannot  use 
the  goodwill  to  make  money  out  of  with  which  to  pay  his  debts — 
that  is  not  at  all  to  say  that  the  goodwill  of  a business  is  not 
to  be  taken  into  account  in  determining  a man’s  financial  stand- 
ing— still  less  is  the  goodwill  of  a business  but  recently  bought 
to  be  disregarded,  when  the  inquiry  is  not,  “What  is  the  effect 
of  a settlement?”  but  “With  what  intent  was  it  made?”  These 
are  not  the  same  thing;  although  the  intent  may  be  inferred, 
perhaps  in  some  cases  necessarily  inferred,  from  the  effect:  Ex 
p.  Mercer,  17  Q.B.D.  290  (C.A.). 

I cannot  find  anything  in  the  evidence  to  justify  a holding 
that  the  settlor  had  any  idea  that  he  was  in  other  than  thoroughly 
solvent  circumstances  when  he  made  the  settlement,  or,  indeed, 
that  he  was  in  fact  insolvent.  His  business  was  good  and  a 
paying  business;  his  liabilities  seem  to  have  been  promptly  met 
— and,  even  if  we  neglect  the  value  of  the  goodwill,  I am  un- 
able to  see  that  there  is  any  ground  upon  which  “intent”  can  be 
found. 


His  difficulties  arose  from  the  action — not,  I venture  to  think, 
to  be  anticipated — of  the  License  Commissioners;  and  in  some 
part  from  other  causes  subsequent  to  the  settlement.  But  these 
subsequent  troubles  and  their  effect  do  not  help  to  fasten  guilty 
intent  upon  the  settlor:  per  Malins,  V.-C.,  in  Crossley  v.  Elworthy 
(1871),  L.R.  12  Eq.  158,  at  p.  167. 

I am  of  opinion  that  the  judgment  appealed  from  should 
be  reversed  and  the  action  dismissed,  both  with  costs. 

Britton,  J.:— The  evidence  establishes,  as  it  seems  to  me, 
that  the  defendant  husband  was  in  fact,  and  thought  himself 
to  be,  in  solvent  circumstances  when  he  executed  to  his  wife 
the  conveyance  of  the  Madoc  property.  That  being  so,  there 
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was  an  absence  of  actual  fraud  in  the  impeached  transaction. 
Upon  this  branch  of  the  case  the  material  facts  are  not  un- 
like those  in  the  case  of  Elgin  Loan  Co.  v.  Orchard,  7 O.L.R. 
695;  and  until  that  case  is  reversed  I must  apply  the  law  as 
applied  there. 

Having  come  to  this  conclusion,  no  useful  purpose  will  be 
served  by  attempting  to  consider  the  plaintiffs’  right  to 
maintain  this  action — they  not  being  creditors  now  in  respect 
of  any  debt  existing  when  the  conveyance  was  made. 

I would  allow  the  appeal  with  costs,  and  dismiss  the  action 
with  costs. 
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Falconbridge,  C.J.: — I agree  with  my  learned  brothers  that 
a careful  perusal  of  the  evidence  does  not  justify  any  material 
alteration  of  the  finding  of  facts  as  to  the  financial  standing  of 
the  settlor  at  the  time  of  the  settlement. 

It  is  also  plain  that  the  real  transaction  was  a voluntary 
gift  to  the  wife  by  way  of  settlement  of  the  equity  of  redemp- 
tion of  the  Madoc  property. 

Where  I think,  with  great  respect,  that  my  learned  brothers 
have  erred,  is  in  putting  so  large  a value  upon  the  business, 
chattels,  etc.,  including  goodwill.  The  goodwill  of  the  business 
of  an  hotel  or  tavern  is  not  on  the  same  plane  as  that  of  an  ordinary 
business  which  a man  controls  and  carries  on  under  the  general 
conditions  affecting  trade  and  commerce.  It  is  a matter  of 
common  knowledge  that  publicans  are  largely  dependent  on  the 
feeling  of  the  community,  as  reflected  in  the  good  judgment 
(or  caprice,  as  some  say)  of  License  Commissioners.  Witness 
the  disaster  which  befell  several  persons  a few  years  ago  when 
the  number  of  liquor  licenses  was  reduced  in  the  city  of  Toronto. 
It  was  stated  on  oath  that  many  of  those  whose  licenses  were 
cut  off  had  then  recently  expended  hundreds  and  even  thousands 
of  dollars  in  carrying  out  the  directions  of  the  Commissioners. 
The  male  defendant  here  attributes  his  misfortunes  to  the  action 
of  the  Commissioners,  which  made  him  change  the  front  of  his 
establishment,  etc.,  whereby  he  lost  the  tenant  of  the  pool-room 
and  part  of  his  general  trade  at  the  bar,  which  was  not  there- 
after in  so  advantageous  or  convenient  a site  for  people  desiring 
to  assuage  their  thirst. 
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I venture  to  assert  that  any  one  going  into  the  liquor  busi- 
ness to-day  incurs  risks.  Public  opinion,  as  before  mentioned, 
causes  the  imposition  of  so  many  unforeseen  conditions  and 
restrictions  that  the  hazard  of  the  trade  is  materially  increased; 
and  it  is  a hazard  which  is,  or  ought  to  be,  in  the  contemplation 
of  any  one  embarking  in  or  carrying  on  that  business;  and  this 
consideration  bears  not  only  on  the  immediate  facts,  but  on 
what  was  or  ought  to  have  been  the  attitude  of  mind  of  John 
L.  McGuire  when  he  made  the  settlement  which  is  impeached. 
The  fraudulent  intent  I,  therefore,  infer,  and  the  case  is  dis- 
tinguishable from  Elgin  Loan  Co.  v.  Orchard,  7 O.L.R.  695. 

That  the  figures  as  given  by  the  male  defendant  are  largely 
fictitious  is  shewn  by  the  results,  viz.,  the  small  amount  which 
he  could  prove  to  have  been  consumed  by  the  fire,  and  the  equally 
small  amount  realised  by  the  disposal  of  the  assets  under  the 
landlord’s  sale. 

There  was  hardly  a pretence  of  bookkeeping — the  accounting 
was  of  no  value  or  service. 

I think,  on  the  whole,  the  learned  Chief  Justice  took  an  ex- 
tremely favourable  and  lenient  view  of  the  defendant’s  statement 
of  affairs.  The  lands  in  Edmonton  and  Saskatchewan  were 
then,  as  I understand  the  evidence,  unsaleable  and  of  no  value 
whatever,  however  the  matter  may  now  stand  under  the  im- 
proved conditions  of  that  part  of  the  country. 

It  is  to  be  also  borne  in  mind  that  the  judgment  appealed 
from  is  a judgment  on  a question  of  fact,  arrived  at  after  a most 
careful  review  of  the  evidence  by  a Judge  of  great  practical 
experience. 

I have  no  hesitation  (except  that  which  naturally  arises  from 
not  being  able  to  agree  with  my  brethren)  in  giving  it  as  my 
opinion  that  the  appeal  ought  to  be  dismissed  with  costs. 

Appeal  allowed;  Falconbridge,  C.J.,  dissenting. 
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[IN  THE  COURT  OF  APPEAL.] 
Patterson  v.  Dart. 


D.  C. 
1910 


Mortgage — Redemption — Mortgagee  in  Possession  — Account  — Interest  — 
Rents  and  Profits — Insurance  Moneys — Expenditure  in  Rebuilding — 
Improvements — Alloivance  for  Compensation — Judgment — Agreement. 

By  the  judgment  in  this  action,  the  plaintiff  was  declared  entitled  to 
redeem  certain  lands  which  he  had  conveyed  to  the  defendant,  by  a deed 
absolute  in  form,  but  which  had  been,  by  the  judgment  in  a former  action, 
declared  to  be  a mortgage  only,  of  which  lands  the  defendant  had  been 
in  possession;  and  the  judgment  in  this  action  directed  an  account  to  be 
taken  by  an  Official  Referee  “of  what  is  due  from  the  plaintiff  to  the  de- 
fendant or  from  the  defendant  to  the  plaintiff,  making  all  just  allow- 
ances to  the  defendant  for  money  expended  in  improvements  and  rebuild- 
ing after  fires,  the  management  of  the  said  premises,  including  the  keep- 
ing of  accounts,  the  collection  of  rents,  paying  of  insurance  and  taxes, 
the  overseeing  of  repairs  to  the  buildings  on  the  said  premises  and  the 
time  and  work  given  to  the  rebuilding  after  the  fires  on  the  said 
premises.”  The  plaintiff  objected  to  the  allowance  by  the  Referee  of 
some  of  the  items  of  the  account  brought  in  by  the  defendant:  — 

Held,  that  the  Referee,  in  taking  the  account,  was  bound  to  have  regard 
to  the  special  terms  of  the  judgment,  as  well  as  to  the  provisions  of 
Con.  Rules  666,  667,  and  756,  all  of  which  were  applicable  to  the  pro- 
ceedings before  him;  and  to  charge  the  defendant,  as  mortgagee  in  pos- 
session, with  rents  and  profits,  and  to  allow  him  no  interest  on  the 
mortgage-debt,  would  be  contrary  to  equity  and  justice  and  the  course 
of  the  Court. 

The  parties  admitted  before  the  Referee  the  correctness  of  the  figures 
stated  in  a certain  agreement  made  between  them  as  of  the  1st  July, 
1895,  after  the  former  judgment,  as  shewing  the  indebtedness  at  that 
time,  and  agreed  upon  a sum  to  be  deducted  therefrom  for  costs  to  which 
the  plaintiff*  was  entitled.  Included  in  the  amount  was  a sum  of  money 
adjudged  in  the  former  action  to  be  recovered  by  the  defendant  from 
the  plaintiff.  The  Referee,  having  thus  ascertained  what  was  due  as  of 
the  1st  July,  1895,  proceeded  to  take  the  accounts  according  to  the  rule 
laid  down  in  McGregor  v.  Gaulin  (1848),  4 U.C.R.  378,  charging  interest 
upon  the  debt  up  to  the  date  when  the  rents  and  profits  received  ex- 
ceeded the  interest  and  reduced  the  principal:  — 

Held,  that  in  so  taking  the  account  the  Referee  rightly  allowed  the  de- 
fendant interest  upon  the  principal  moneys : the  judgment  bore  interest 
from  its  date  (Con.  Rule  116)  ; and  the  agreement,  which  was  never 
fulfilled,  had  not  the  effect  of  depriving  the  defendant  of  the  right  to 
interest  upon  his  mortgage-claim,  especially  when  he  was  being  charged 
with  rents  and  profits. 

The  defendant  continued  to  deal  with  the  lands  as  his  own  until  this  action 
was  commenced  on  the  29th  June,  1905.  In  the  meantime  two  fires  had 
occurred  on  the  premises,  by  which  the  buildings  or  some  of  them  were 
nearly  or  wholly  destroyed,  and  the  defendant  received  the  insurance 
moneys  and  restored  the  buildings  or  erected  others  in  their  place  upon 
the  premises,  and  he  was  in  receipt  of  the  rents  and  income  derived  from 
them:  — 

Held,  that  the  Referee  was  not  restricted  as  to  the  allowances  to  be  made 
for  moneys  expended  in  improvements  and  rebuilding  after  the  fires, 
otherwise  than  that  they  were  to  be  just,  which  meant  just  to  both 
parties.  As  between  mortgagor  and  mortgagee  in  possession,  an  allow- 
ance is  properly  made  for  reasonable  lasting  improvements,  especially 
where  (as  here)  the  effect  is  to  increase  the  revenue  from  rents  and 
profits;  and  this  is  independent  of  the  statutory  provisions  with  regard 
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to  allowances  to  persons  holding  under  a mistake  of  title.  And  the 
Referee,  while  allowing  the  expenditure  and  charging  the  increased  rents 
and  profits,  properly  credited  the  insurance  moneys  as  of  the  respective 
dates  of  their  receipt. 

Held,  also,  that,  under  the  terms  of  the  judgment,  an  allowance  for  com- 
pensation was  properly  made  by  the  Referee;  and,  upon  the  evidence, 
the  amount  allowed  could  not  be  disturbed. 

Order  of  a Divisional  Court,  affirming  an  order  of  Latchford,  J.,  dis- 
missing an  appeal  from  the  report  of  the  Referee, . affirmed. 

An  appeal  by  the  plaintiff  from  an  order  of  Latchford,  J., 
dismissing  the  plaintiff’s  appeal  from  the  report  of  the  Judge 
of  the  County  Court  of  the  County  of  Essex,  to  whom  (as  an 
Official  Referee)  the  taking  of  the  accounts  directed  by  the 
judgment  in  the  action  (which  was  for  the  redemption  of  mort- 
gaged lands)  was  referred. 

December  5,  1910.  The  appeal  was  heard  by  a Divisional 
Court  composed  of  Mulock,  C.J.Ex.D.,  Cltjte  and  Suther- 
land, JJ. 

Shirley  Denison,  K.C.,  for  the  plaintiff. 

J.  M.  Pike,  K.C.,  for  the  defendant. 

December  20,  1910.  The  judgment  of  the  Court  was  de- 
livered by  Mulock,  C.J.: — In  the  course  of  the  argument  several 
items  in  appeal  were  disposed  of;  and  I,  therefore,  now  deal 
with  those  items  only  in  respect  of  which  judgment  was  reserved. 

The  history  of  the  matter  out  of  which  this  appeal  arises 
is  as  follows.  The  plaintiff,  Patterson,  on  the  24th  March, 
1893,  by  deed  absolute  in  form,  conveyed  certain  lands  situate 
in  the  town  of  Ridgetown,  to  the  defendant,  Dart;  and,  by  the 
judgment  in  the  case  of  Molsons  Bank  against  the  present  plain- 
tiff and  defendant  and  others,  it  was  declared  that  the  deed 
was  a mortgage,  and  that  Patterson  was  entitled  to  redeem 
on  payment  of  certain  moneys,  and  the  judgment  directed  a 
reference  to  take  the  accounts  between  the  parties.  At  this 
stage  Patterson  and  Dart,  by  agreement  under  seal  bearing  date 
the  27th  April,  1895,  declared  that  there  was  no  dispute  be- 
tween them  as  to  the  amount;  and,  in  order  to  avoid  the  cost 
of  a reference,  they  agreed  on  the  1st  July,  then  next,  as  the 
time  within  which  the  plaintiff  was  to  redeem,  failing  which 
the  defendant  was  to  be  entitled,  in  a certain  manner,  to  offer 
the  property  for  sale  by  public  auction,  subject  to  a reserve 
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bid;  and  that,  if  the  reserve  bid  should  not  be  reached,  then 
the  property  was  to  become  the  defendant’s  free  from  any  equity 
of  the  plaintiff.  Except  as  to  costs,  the  parties  by  this  agree- 
ment fixed  upon  the  total  amount  of  the  plaintiff’s  indebtedness 
to  the  defendant  and  the  total  credits  to  which  the  plaintiff  was 
entitled.  Deducting  the  credits  from  the  debits,  thus  agreed 
upon,  there  remained  a balance  of  $1,340.62  in  the  defendant’s 
favour.  As  to  the  costs,  some  of  which  were  payable  by  the 
plaintiff  to  the  defendant  and  some  by  the  defendant  to  the 
plaintiff,  it  was  provided  that  they  were  to  be  ascertained  before 
the  15th  June,  1895,  and  the  net  balance  thereof  was  to  be  added 
to  or  deducted  from  the  total  balance  owed  by  the  plaintiff, 
and  the  total  balance  thus  ascertained  was  to  be  the  amount 
payable  by  the  plaintiff  to  the  defendant  for  redemption  on  or 
before  the  1st  July,  then  next.  The  amount  of  these  costs  was 
not  ascertained,  and  the  plaintiff  made  no  payment  to  the  de- 
fendant on  or  before  the  1st  July.  The  defendant  thereupon 
offered  the  property  for  sale  by  public  auction,  but  the  reserve 
bid  was  not  reached.  The  defendant,  however,  in  good  faith, 
came  to  the  conclusion  that  he  had  become  absolute  owner  of 
the  property  free  of  any  equity  of  redemption  of  the  plaintiff, 
and  he  proceeded  to  manage  it  as  if  it  were  his  own.  Twice 
it  was  injured  by  fire,  when  he  restored  it,  partly  with  insurance 
moneys  and  partly  with  his  own.  The  plaintiff,  contending 
that  he  was  still  entitled  to  redeem,  instituted  this  action,  which 
has  resulted  in  the  judgment  declaring  him  entitled  to  redeem 
and  referring  it  to  the  County  Court  Judge  to  take  the  accounts, 
and  also  directing  him  to  make  all  just  allowances  to  the  plain- 
tiff for  insurance  received  by  the  defendant  and  all  just  allow- 
ances to  the  defendant  for  moneys  expended  in  improvements 
and  rebuilding  after  fires. 

In  the  course  of  the  reference,  it  was  agreed  between  the 
parties,  by  writing  bearing  date  the  11th  March,  1908,  that, 
in  settlement  of  the  costs  above  referred  to,  the  plaintiff  should 
“be  allowed  $150  in  settlement  of  those  costs,  such  amount  of 
$150  to  be  deducted  from  the  $1,340.62,  due  the  1st  July,  1895.” 

The  first  ground  of  appeal  is,  that  the  Referee  improperly 
allowed  interest  upon  the  sum  of  $3,047.62.  This  sum  is  arrived 
at  as  follows:  Deducting  the  $150  allowed  for  costs  from  the 
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$1,340.62,  there  remained  a balance  of  $1,190.62:  to  this  balance 

1910 

the  Master  added  the  sum  of  $1,857,  being  the  amount  of  a 

Patterson  judgment  recovered  by  the  defendant  against  the  plaintiff,  a 

Dart.  subject  also  dealt  with  by  the  original  agreement  between  the 
Muiock,  c.j.  parties,  making  together  the  said  sum  of  $3,047.62. 

The  plaintiff  contends  that  until  the  costs  referred  to  in  the 
agreement  of  the  27th  April,  1895,  were  ascertained,  nothing 
was  payable  under  the  agreement;  and  that,  therefore,  the  Master 
was  wrong  in  allowing  interest  from  the  1st  July,  1895. 

The  plaintiff,  I think,  misconstrues  the  effect  of  this  agree- 
ment. For  all  purposes  it  determined  the  amount  of  the  plain- 
tiff’s indebtedness  to  the  defendant  on  the  1st  July,  1895,  except 
the  matter  of  costs. 

If  the  costs  had  been  ascertained  in  manner  provided  by 
the  agreement,  then  the  defendant  was  entitled  to  offer  the 
premises  for  sale;  and,  by  following  the  course  provided  in  the 
agreement,  would  have  been  in  a position,  in  the  event  of  non- 
payment by  the  plaintiff,  to  extinguish  his  equity  of  redemption. 
The  non-taxation  of  the  costs,  however,  deprived  the  defendant 
of  the  contemplated  power  of  sale.  But  the  agreement  did  not 
suspend  his  right  on  the  1st  July,  1895,  to  maintain  an  action 
for  recovery  of  the  amount  admitted  by  the  plaintiff  in  writing 
to  be  then  actually  due  and  payable. 

By  sec.  113  of  the  Judicature  Act,  “ Interest  shall  be  payable 
in  all  cases  in  which  it  is  now  payable  by  law,  or  in  which  it  has 
been  usual  for  a jury  to  allow  it;”  and  in  S mart  v.  Niagara  and 
Detroit  Rivers  R.W.  Co.  (1862),  12  C.P.  404,  Draper,  C.J.,  says: 
“It  has  become  so  settled  a practice  to  allow  interest  on  all 
accounts  after  the  proper  time  of  payment  has  gone  by,  and 
particularly  upon  the  balance  of  an  account  which  imports  that 
the  accounts  on  each  side  are  made  up  of  only  the  difference 
claimed,  that  I do  not  think  we  should  treat  the  claim  for  in- 
terest as  vitiating  the  special  indorsement.” 

In  the  present  case,  the  amount  being  liquidated  and  over- 
due on  the  1st  July,  1895,  the  defendant  became  entitled  to  in- 
terest thereon;  and,  therefore,  this  ground  of  appeal  fails. 

The  next  ground  of  appeal  is,  that  the  Referee  has  charged 
the  mortgagor  with  compound  interest.  This  he  has  only  in 
form  done.  An  examination  of  the  accounts,  as  passed  by  the 
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Referee,  shews  that  each  year  the  rents  and  profits  received  by 
the  defendant  exceeded  the  interest  charged;  and,  as  rents  and 
profits  are  applicable  first  in  or  towards  payment  of  interest, 
it  follows  that  the  whole  of  each  year’s  interest  was  paid  out 
of  the  year’s  rent,  and  forms  no  part  of  the  balance  carried  into 
the  following  year,  and  upon  which  interest  was  computed. 
This  ground  of  appeal,  therefore,  fails. 

The  next  ground  of  appeal  is,  that  the  insurance  moneys 
should  have  been  dealt  with  as  provided  in  the  agreement  of 
1905.  There  was  recovered  the  insurance  money  in  respect  of 
the  first  fire,  amounting  to  $821;  and  the  whole  of  this  amount 
was  expended  in  repairing  the  damaged  premises.  The  defen- 
dant later  recovered  $4,578  in  respect  of  another  fire,  and  ex- 
pended that  sum  and  also  $2,526  of  his  own  money  in  rebuilding 
the  destroyed  premises. 

The  clause  of  the  agreement  with  reference  to  the  insurance 
moneys  is  as  follows:  “It  is  hereby  further  agreed  between  the 
parties  to  these  presents  that  until  such  sale  shall  be  made  as 
aforesaid,  the  said  party  of  the  second  part,  his  heirs  . . , 

shall  and  will  stand  and  be  possessed  of  and  interested  in  the 
rents  and  profits  of  the  said  lands  . . . and  after  such  sale 
shall  stand  and  be  possessed  of  and  interested  in  the  moneys 
to  arise  and  be  produced  by  such  sale,  or  which  shall  be  received 
by  the  said  party  of  the  second  part,  his  heirs  . . . , by  reason 

of  any  insurance  on  the  said  premises  or  any  part  thereof,  upon 
trust,  in  the  first  place,  to  pay  and  satisfy  the  costs  and  charges 
and  preparing  for  and  making  the  said  sale  and  conveyance 
and  for  said  costs,  and  all  other  costs  and  charges  and  expenses 
which  may  be  incurred  in  and  about  the  execution  of  the  trusts 
in  him  reposed,  and,  in  the  next  place,  to  pay  and  satisfy  the 
principal  sum,”  etc. 

Apparently  what  was  aimed  at  was,  that,  if  the  property 
were  sold  in  manner  provided  for  in  the  agreement,  and  if  the 
defendant  after  such  sale  should  receive  any  insurance  moneys 
to  which  up  to  that  time  he  might  be  entitled,  then  he  should 
expend  them  first  in  payment  of  the  costs  of  the  sale  and  then 
on  account  of  the  mortgage  debt. 

No  sale,  however,  was  effected;  and,  therefore,  the  clause 
controlling  the  application  of  the  insurance  money  never  became 
operative. 
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The  question  is,  whether  the  defendant  is  entitled  to  charge 
as  part  of  his  mortgage-debt  the  costs  of  rebuilding. 

It  was  admitted  by  the  plaintiff’s  counsel  that  the  defendant 
rebuilt  the  burnt  buildings  in  the  honest  belief  that  the  land 
was  his  own;  and  he,  therefore,  is  entitled  to  the  protection 
afforded  by  the  Act  respecting  the  Law  and  Transfer  of  Property, 
being  R.S.O.  1897,  ch.  119,  sec.  30,  which  gives  him  a lien  on 
the  lands  for  the  enhanced  value  caused  by  his  expenditure. 
The  defendant’s  evidence,  which  is  not  contradicted,  shews  that 
the  value  of  the  premises  was  enhanced  by  the  lasting  improve- 
ments thus  placed  upon  them  by  the  defendant  to  the  amount  of 
the  expenditure  charged.  He  is,  therefore,  entitled  to  a lien  in 
respect  of  such  expenditures,  and  the  Master  was  right  in  so 
finding.  Therefore,  this  ground  of  appeal  also  fails. 

Thus  all  the  grounds  of  appeal  fail,  and  the  appeal  is  dis- 
missed with  costs. 


The  plaintiff  appealed  from  the  order  of  the  Divisional  Court. 

October  2.  The  appeal  was  heard  by  Moss,  C.J.O.,  Garrow, 
Maclaren,  Meredith,  and  Magee,  JJ.A. 

Shirley  Denison,  K.C.,  for  the  plaintiff.  The  Referee  erred 
in  allowing  interest  to  the  defendant  on  the  amount  found  due  to 
him  under  the  agreement  of  the  27th  April,  1895,  and  on  the 
amount  of  the  judgment  recovered  in  the  case  of  Molsons  Bank  v. 
Patterson.  The  account  under  which  the  first  of  these  items  was 
computed  was  not  complete,  as  the  costs  payable  under  it  were 
not  ascertained  until  the  11th  March,  1908,  from  which  date 
only,  if  at  all,  interest  should  be  charged.  The  agreement  of 
April,  1895,  was  made  the  basis  of  his  whole  case  by  the  defen- 
dant, and  the  question  of  interest  was  intentionally  excluded 
from  it.  If,  therefore,  the  defendant  has  any  right  to  interest, 
it  must  be  implied  from  some  statute  or  rule  of  law  in  his 
favour ; but  the  case  is  not  one  in  which  he  is  entitled  to  interest 
at  common  law  under  sec.  113  of  the  Judicature  Act,  nor  can 
interest  be  claimed  as  “payable  by  virtue  of  a written  instru- 
ment at  a certain  time,”  within  the  meaning  of  sec.  114(1),  as 
no  money  became  payable  by  virtue  of  the  agreement  till  March, 
1908:  Sinclair  v.  Preston  (1901),  31  S.C.R.  408,  especially  per 
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Gwynne,  J.,  at  p.  413  et  seq.;  Toronto  R.W.  Co.  v.  Toronto  Cor- 
poration, [1906]  A.C.  117 ; Smart  v.  Niagara  and  Detroit 
Rivers  R.W.  Co.,  12  C.P.  404.  Michie  v.  Reynolds  (1865), 
24  U.C.R.  303,  was  really  a case  of  an  account  stated, 
and  is  not  applicable  to  the  case  at  bar,  in  which  there  was  no 
complete  making  up  of  accounts,  or  stated  balance  of  account. 
The  Referee  also  erred  in  authorising  the  disposition  made  by 
the  defendant  of  the  insurance  moneys  received  by  him,  and  in 
allowing  him  interest  thereon.  These  moneys  should  have  been 
applied  in  payment  of  principal,  as  directed  by  the  agreement 
between  the  parties.  He  further  erred  in  allowing  compensation 
to  the  defendant,  as  there  was  nothing  in  the  agreement  or  in 
the  situation  of  the  parties  to  justify  the  allowance. 

J.  M.  Pike,  K.C.,  for  the  defendant,  on  the  question  of  the 
allowance  for  compensation,  relied  on  the  terms  of  the  judgment 
of  the  Divisional  Court,  and  cited  Carroll  v.  Robertson  (1868), 
15  Gr.  173,  176,  and  McLaren  v.  Fraser  (1870),  17  Gr.  567.  The 
object  of  the  agreement  of  April,  1895,  which  was  drawn  by  the 
plaintiff’s  solicitor,  was  to  get  rid  of  an  expensive  reference,  and 
it  admits  the  correctness  of  the  items  in  respect  of  which  interest 
is  charged.  The  Referee  was  justified  in  allowing  interest  on 
these  items,  both  as  being  payable  by  virtue  of  the  agreement  in 
question,  and  also  under  the  practice  in  the  Master’s  office,  and 
because  it  is  usual  for  a jury  to  allow  interest  in  such  cases: 
Judicature  Act,  secs.  113,  114;  City  of  Toronto  v.  Toronto  R.W. 
Co.  (1904),  7 O.L.R.  78;  Smart  v.  Niagara  and  Detroit  Rivers 
R.W.  Co.,  supra ; Con.  Rule  667  and  cases  thereon,  cited  in 
Holmested  & Langton’s  Judicature  Act,  3rd  ed.,  pp.  872-875  ; Bell 
and  Dunn  on  Mortgages,  pp.  155,  156;  McLennan  v.  Heward 
(1862),  9 Gr.  178.  The  insurance  moneys  were  properly  applied 
by  the  defendant,  and  the  Referee  in  taking  the  accounts  has 
given  the  plaintiff  proper  credit  therefor. 

October  24.  Moss,  C.J.O. : — This  is  an  appeal  by  the  plain- 
tiff from  a judgment  of  a Divisional  Court  affirming  a judgment 
of  Latchford,  J.,  upon  the  hearing  of  an  appeal  from  a report 
of  the  Judge  of  the  County  Court  of  the  County  of  Essex,  to 
whom  (as  an  Official  Referee)  the  taking  of  the  accounts  directed 
by  the  judgment  in  this  action  was  finally  referred. 
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The  questions  in  dispute  are  the  outcome  of  dealings  between 
the  parties,  commencing  over  eighteen  years  ago,  followed  by  liti- 
gation commencing  more  than  sixteen  years  ago,  and,  after  a lull 
of  nearly  ten  years,  again  resumed  by  the  institution  of  this 
action  on  the  29th  June,  1905. 

In  March,  1893,  the  plaintiff,  being  the  owner,  subject  to  a 
mortgage  for  $6,000,  of  the  lands  in  question  in  this  action, 
conveyed  them,  by  a deed  absolute  in  form,  to  the  defendant.  In 
April,  1895,  by  a judgment  pronounced  in  an  action  at  the  suit 
of  the  Molsons  Bank,  in  which  the  plaintiff  and  defendant  in 
this  action  were  parties  defendant  with  others,  it  was,  amongst 
other  things,  adjudged  that  the  defendant  recover  from  the 
plaintiff  the  sum  of  $1,857,  with  interest  from  the  7th  November, 
1894.  And  further  it  was  declared  that  the  deed  above  men- 
tioned from  the  plaintiff  to  the  defendant  was  a mortgage  only, 
and  that  the  plaintiff  was  entitled  to  redeem,  upon  payment  of 
what  might  be  found  justly  due  in  respect  thereof  and  in 
respect  of  the  judgment  awarded  to  the  defendant  against  the 
plaintiff.  Shortly  afterwards  the  plaintiff  and  defendant  entered 
into  an  agreement,  under  their  respective  seals,  with  a view  ap- 
parently to  ending  matters  without  proceeding  with  the  reference 
to  ascertain  the  amount  of  the  plaintiff’s  indebtedness  which  the 
judgment  directed.  By  this  instrument,  after  reciting  that 
there  was  no  dispute  between  the  parties  as  to  the  accounts 
between  them,  and  that  they  had  agreed  upon  a period  for  re- 
demption, and  in  order  to  avoid  the  trouble  and  expense  of  a 
reference  as  directed  by  the  judgment,  a state  of  accounts  was 
agreed  upon  and  the  figures  were  set  out  in  detail.  The  result 
shewn  by  working  out  the  figures  appears  to  be,  that  there  was 
due  to  the  defendant  on  the  1st  July,  1895,  a balance  in 
respect  of  the  mortgage  of  $1,340.72,  subject  to  a deduction  in 
respect  of  costs  incurred  in  the  action,  the  amount  of  which  had 
not  then  been  taxed  or  ascertained,  together  with  the  sum  of 
$1,857,  the  amount  of  the  judgment  recovered  by  the  defendant 
against  the  plaintiff.  Provision  was  made  by  the  agreement  for 
ascertaining  the  total  amount  to  be  payable  by  the  plaintiff  to 
the  defendant  on  the  1st  July,  1895,  by  computing  the  amounts 
paid  out  by  and  allowed  to  the  defendant  as  previously  set  forth, 
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including  all  amounts  which  should  be  necessarily  paid  out  by 
him  before  the  1st  July,  1895,  and  the  amounts  which  should  be 
received  by  the  defendant,  as  well  as  the  costs  payable  to  the 
plaintiff  under  the  judgment ; and  it  was  declared  that  the  sum 
so  ascertained  to  be  payable  by  the  plaintiff  to  the  defendant 
should  be  payable  by  the  plaintiff  to  the  defendant  not  later  than 
the  1st  day  of  July,  1895.  The  plaintiff  covenanted  to  pay  the 
amount  on  or  before  the  1st  July,  1895,  and  the  defendant 
covenanted  that,  upon  payment  as  aforesaid,  he  would  convey 
and  assure  the  lands  to  the  plaintiff  or  as  he  might  direct  or 
appoint,  subject  only  to  the  prior  mortgage  for  $6,000. 

Provision  was  also  made  for  the  sale  of  the  lands  in  case  of 
default  in  payment  in  accordance  with  the  agreement,  and  for 
the  disposition  of  the  purchase-moneys  in  case  a sale  was  effected. 
Then  followed  a special  provision,  doubtless  agreed  upon  with 
the  intention  of  rendering  unnecessary  any  further  proceedings 
in  the  Courts  for  foreclosing  the  plaintiff’s  equity  of  redemption 
in  the  lands. 

Unfortunately,  the  terms  of  the  agreement  were  not  carried 
out. 
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There  was  an  attempt  at  sale  under  the  last-mentioned  pro- 
vision, upon  an  erroneous  supposition  of  default  by  the  plaintiff 
in  payment  on  the  1st  July,  1895.  The  defendant,  believing 
that  the  result  of  the  attempted  sale  having  proved  abortive 
was  to  entitle  him  to  hold  the  lands  free  from  all  further  claim 
or  equity  of  redemption,  so  far  as  the  plaintiff  was  concerned, 
continued  to  deal  with  the  lands  as  his  own  until  the  com- 
mencement of  this  action  on  the  29th  June,  1905.  In 
the  meantime  there  had  occurred  two  fires  on  the  premises, 
by  which  the  buildings  or  some  of  them  were  partly  or 
wholly  destroyed,  and  the  defendant  received  the  insurance 
moneys  and  restored  the  buildings  or  erected  others  in  their 
place  upon  the  premises,  and  he  was  in  receipt  of  the  rents 
and  income  derived  from  them. 

The  plaintiff  in  his  statement  of  claim  contented  himself  with 
setting  forth  the  facts  of  the  deed  and  the  judgment  declaring 
it  to  be  a mortgage,  and  alleging  that  he  was  entitled  to  redeem, 
and  that  the  defendant  had  continued  to  be  and  was  in  possession 
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and  in  receipt  of  the  rents,  profits,  and  income  of  the  premises, 
and  refused  to  account  to  the  plaintiff  or  to  recognise  his  rights ; 
and  he  claimed  redemption  and  a reconveyance,  upon  payment  of 
the  principal  money  and  interest  and  costs,  and  an  account,  with 
yearly  rests,  of  the  rents  and  profits. 

The  defendant  relied  upon  the  agreement,  the  sale  assumed  to 
be  made  by  virtue  of  it,  his  possession,  and  the  Statute  of 
Limitations. 

The  action  was  dismissed  at  the  trial,  but  on  appeal  a Divi- 
sional Court  declared  the  plaintiff  entitled  to  redeem,  and 
directed  an  account  to  be  taken  “of  what  is  due  from  the  plain- 
tiff to  the  defendant  or  from  the  defendant  to  the  plaintiff,  mak- 
ing all  just  allowances  to  the  defendant  for  money  expended  in 
improvements  and  rebuilding  after  fires,  the  management  of  the 
said  premises,  including  the  keeping  of  accounts,  the  collecting 
of  rents,  paying  of  insurance  and  taxes,  the  overseeing  of  repairs 
to  the  buildings  on  the  said  premises,  and  the  time  and  work 
given  to  the  rebuilding  after  the  fires  on  the  said  premises,’’  re- 
serving further  directions  and  costs.  And  this  judgment  was 
affirmed  by  this  Court  (11  O.W:R.  241).  The  taking  of  the 
accounts  was  proceeded  with;  and  the  present  appeal  concerns 
the  allowance  by  the  Official  Referee  of  some  of  the  items  of  the 
account  brought  in  by  the  defendant. 

No  question  is  now  raised  as  to  the  amounts  allowed,  the  con- 
tention being  confined  to  the  propriety  of  any  allowance  in 
respect  of  them. 

The  first  objection  is,  that  the  Official  Referee  should  not 
have  allowed  interest  to  the  defendant  upon  the  sums  of  $1,340.62, 
the  amount  of  the  mortgage-debt  as  ascertained  or  estimated 
when  the  agreement  of  April,  1895,  was  entered  into,  and  of 
$1,857,  the  amount  of  the  judgment  then  payable  to  the  defen- 
dant. The  plaintiff’s  position  is,  that  under  the  agreement  the 
ascertainment  of  the  correct  amount  due  and  payable  in  respect 
of  the  mortgage  and  judgment  was  never  carried  out;  and,  con- 
sequently, there  was  no  debt  or  sum  certain  payable  by  virtue 
of  a written  instrument  so  as  to  bring  the  case  within  sec.  114  of 
the  Judicature  Act,  and  that  it  was  not  within  sec.  113. 
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These  contentions  are  not  applicable  under  the  conditions  ex- 
isting before  the  Official  Referee.  By  the  judgment,  the  defen- 
dant is  allowed  to  redeem  upon  the  special  terms  expressed  there- 
in, and  the  Official  Referee  was  bound  to  have  regard  to  them, 
as  well  as  to  the  provisions  of  Con.  Rules  666,  667,  and  756,  all 
of  which  were  applicable  to  the  proceedings  before  him. 

The  defendant  was  being  treated  as  a mortgagee  in  posses- 
sion, and  as  such  accountable  for  the  rents  and  profits.  To 
charge  him  with  rents  and  profits,  and  allow  him  no  interest  on 
the  mortgage-debt,  would  be  contrary  to  equity  and  justice,  and 
contrary  to  the  course  of  the  Court.  The  Official  Referee  dealt 
with  the  case  as  such  cases  are  ordinarily  dealt  with  upon  a 
mortgagee  bringing  in  his  account.  The  parties  admitted  before 
him  the  correctness  of  the  figures  stated  in  the  agreement  as 
shewing  the  indebtedness  at  that  time,  but  the  plaintiff  claimed 
that  he  should  be  credited  with  the  costs  that  he  was  entitled  to 
over  and  above  those  to  which  the  defendant  was  entitled.  This 
was  admitted,  and  the  parties  agreed  upon  $150,  and  credit  was 
given  for  that  amount  upon  the  sum  of  $1,340.62,  admitted  to  be 
due  in  respect  of  the  mortgage-debt.  The  Official  Referee,  hav- 
ing thus  by  the  admissions  and  agreement  of  the  parties  ascer- 
tained what  was  due  as  of  the  1st  July,  1895,  proceeded  to  take 
the  accounts  according  to  the  well-understood  rule  laid  down  in 
McGregor'  v.  Gaulin  (1848),  4 U.C.R.  378,  charging  interest  upon 
the  debt  up  to  the  date  when  the  rents  and  profits  received  ex- 
ceeded the  interest  and  reduced  the  principal : Bell  and  Dunn  on 
Mortgages,  p.  156.  An  examination  of  the  final  account  as  found 
shews  that  the  Official  Referee  observed  the  proper  practice. 
And  there  can  be  no  question  that  in  so  taking  the  accounts  he 
rightly  allowed  the  defendant  interest  upon  the  principal  moneys. 
The  judgment  bore  interest  as  of  course  from  its  date : Con. 
Rule  116 ; and  the  agreement,  which  was  never  fulfilled,  had  not 
the  effect  claimed  for  it  of  depriving  the  defendant  of  the  right 
to  be  allowed  interest  upon  his  mortgage-claim,  especially  when, 
as  here,  he  is  charged  with  the  rents  and  profits  of  the  premises 
as  a mortgagee  in  possession. 

The  objections  to  the  manner  in  which  the  insurance  moneys 
were  received  and  dealt  with  are  covered  and  answered  by  the 
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wide  terms  of  the  judgment.  The  Official  Referee  was  not  re- 
stricted as  to  the  allowances  to  be  made  for  moneys  expended 
in  improvements  and  rebuilding  after  the  fires,  otherwise  than 
that  they  were  to  be  just,  which  must  mean  just  to  both  parties. 
And  it  is  quite  apparent  that  the  reference  directed  was  inten- 
tionally designed  to  cover  the  state  of  circumstances  which  was 
due  in  part  at  least  to  the  plaintiff ’s  delay  and  apparent  acquies- 
cence in  what  the  defendant  was  doing  with  the  premises  during 
the  long  period  which  elapsed  between  the  1st  July,  1895,  and 
the  commencement  of  this  action.  As  between  mortgagor  and 
mortgagee  in  possession  it  has  long  been  the  rule  to  allow  for 
reasonable  lasting  improvements,  and  especially  where  the  effect 
of  the  expenditure  has  been  to  increase  the  revenue  from  the 
rents  and  profits  of  the  premises,  which  was  the  case  in  this 
instance.  And  in  order  to  support  such  a claim  it  has  not  been 
necessary  to  resort  to  the  statutory  provisions  with  regard  to 
allowances  to  persons  holding  under  a mistake  of  title.  Even 
before  the  enactment  of  those  provisions,  relief  of  that  nature 
was  allowed,  not  only  to  mortgagees  in  possession  and  tenants  in 
common  receiving  the  whole  of  the  rents  and  profits  and  making 
improvements,  but  to  persons  holding  under  a mistake  of  title. 
The  subject  is  discussed  by  Strong,  V.-C.,  in  McLaren  v.  Fraser , 
17  Gr.  567,  and  more  fully  by  Boyd,  C.,  in  Munsie  v.  Lindsay 
(1886),  11  O.R.  520,  at  p.  528  et  seq.,  where  he  points  out  that 
the  measure  of  relief  allowed  to  a mortgagee  in  possession  may 
exceed  that  which  the  statute  secures  to  a person  holding  under 
a mistake  of  title.  See  also  In  re  Curry,  Curry  v.  Curry  (1898), 
25  A.R.  267,  where  the  same  questions  were  discussed  to  some 
extent.  In  the  case  at  bar,  the  Official  Referee,  while  allowing 
the  expenditure  and  charging  the  increased  rents  and  profits, 
properly  credited  the  insurance  moneys  as  of  the  respective 
dates  of  their  receipt,  and  in  thus  doing  he  followed  the  proper 
course.  It  was  urged  that  the  agreement  of  April,  1895,  made  a 
different  disposition  of  moneys  to  be  received  for  insurance. 
But,  as  already  pointed  out,  that  agreement  was  made  with 
reference  to  a condition  of  affairs  expected  to  result  in  case  it 
was  carried  out  according  to  its  terms.  It  was  not  intended  to 
and  could  not  govern  the  circumstances  which  arose  after  the 
failure  to  carry  it  out. 
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As  to  the  objection  to  the  allowance  for  compensation,  that  is 
also  covered  and  answered  by  the  terms  of  the  judgment.  Having 
regard  to  the  evidence,  the  amount  allowed  does  not  appear  to  be 
excessive  or  improper ; and  there  is  no  good  ground  for  interfer- 
ence with  the  Official  Referee ’s  conclusions  in  regard  to  the  claim. 

The  remaining  objection  is  pointed  at  the  right  of  the  defen- 
dant to  be  paid  the  amount  of  the  judgment  for  $1,857  recovered 
in  April,  1895.  Upon  the  argument  of  the  appeal  it  was  said 
that  this  judgment  had  been  assigned  by  the  Molsons  Bank  to 
one  Watterworth,  and  that  the  defendant  was  not  now  entitled  to 
it.  There  is  nothing  in  the  printed  case  pointing  to  any  such 
disposition  of  the  judgment.  But  in  the  printed  case  in  the 
former  appeal  to  this  Court  the  assignment  from  the  Quebec 
Bank  to  Watterworth  is  one  of  the  exhibits.  Referring  to  it  and 
the  judgment  in  the  case  of  Molsons  Bank  v.  Patterson,  Dart,  et 
al.  (exhibit  No.  1 in  the  present  appeal),  it  clearly  appears  that 
the  assignment  has  no  reference  to  the  judgment  for  $1,857  ob- 
tained by  the  defendant  against  the  plaintiff.  It  only  deals  with 
the  judgment  obtained  by  the  Molsons  Bank  against  the  plain- 
tiff and  defendant  with  others,  which  is  an  entirely  distinct 
recovery. 

The  appeal  should  be  dismissed  with  costs. 
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Garrow,  Maclaren,  and  Magee,  JJ.A.,  concurred. 

Meredith,  J.A. : — For  the  reasons  given  in  the  Divisional 
Court,  in  respect  of  the  items  dealt  with  in  such  reasons,  I 
would  affirm  the  judgment  of  that  Court  as  to  such  items.  And 
I am  also  of  opinion  that  the  amount  allowed  for  improvements 
could  very  well  have  been  sustained  under  the  law  respecting 
mortgagor  and  mortgagee.  It  was  not  a case  of  improving  the 
mortgagor  out  of  his  equity,  but  was  of  improvements  made  in 
the  interests  of  every  one  concerned  in  the  land,  and  such  as 
would  aid  rather  than  impede  a redemption ; and  improvements 
which  were  made  with  the  knowledge  of  the  mortgagor  and 
without  any  sort  of  objection  on  his  part,  but  really,  I have  no 
doubt,  with  his  approval,  whether  expressed  or  not. 
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An  allowance  for  “compensation”  was  within  the  power  of 
the  Referee,  under  plain  words  of  the  judgment  of  reference; 
and  the  amount  allowed  cannot  be  disturbed,  upon  the  evidence 
adduced  before  him. 

I would  dismiss  the  appeal. 


Appeal  dismissed  with  costs. 


[DIVISIONAL  COURT.] 


D.  C. 
1911 

April  19. 
Oct.  28. 


Re  Quigley  and  Township  of  Bastard. 

Municipal  Corporations — Local  Option  By-laxo — Motion  to  Quash — Voting 
— Irregularities — Violation  of  Secrecy  of  Ballot — Municipal  Act,  1903, 
sec.  204 — Effect  of  Irregularities  on  Result  of  Election — Onus — Acqui- 
escence of  Agents  Appointed  to  Represent  Voters  Opposed  to  By-law — 
Applicants  not  Bound  by. 


A township  local  option  by-law,  which  was  submitted  to  the  electors  and 
approved  by  more  than  the  three-fifths  majority  required,  the  vote  being 
484  for  and  300  against  the  by-law,  was  quashed,  upon  the  ground 
that  the  voting  was  conducted  in  such  a way,  contrary  to  the  provi- 
sions of  the  Municipal  Act,  1903,  that  the  principle  of  secrecy  was 
violated.  Unauthorised  persons,  for  instance,  were  allowed  to  remain  in 
the  polling  booths  in  such  positions  that  they  could  hear  the  directions 
given  by  illiterate  voters  as  to  the  marking  of  their  ballots ; and  other 
violations  of  the  provisions  of  the  Act  were  permitted. 

And  held,  that  the  onus  of  shewing  that  the  irregularities  did  not  affect 
the  result  of  the  voting  (sec.  204)  was  upon  those  supporting  the  by- 
law; and,  on  the  evidence,  had  not  been  satisfied. 

Re  Hickey  and  Town  of  Orillia  (1908),  17  O.L.R.  317,  followed. 

Held,  also,  that  the  applicants  for  the  order  quashing  the  by-law  had  not 
acquiesced  in  the  irregularities  complained  of;  and  they  were  not  bound 
by  the  acquiescence  of  the  agents  or  scrutineers  appointed  by  the  head 
of  the  municipality  to  attend  at  the  polling  places  on  behalf  of  those 
opposed  to  the  passing  of  the  by-law. 

Re  Sturmer  and  Town  of  Beaverton  (1911),  24  O.L.R.  65,  76,  discussed. 

Order  of  Sutherland,  J.,  affirmed. 


Application  by  Peter  Joseph  Quigley  and  William  Henry 
Murphy  to  quash  by-law  No.  844  of  the  township,  the  vote  for 
which  was  taken  on  the  2nd  January,  1911,  with  the  result  that 
484  votes  were  cast  for  and  300  against  the  by-law,  and  it  was 
carried  by  a majority,  beyond  the  three-fifths  necessary,  of 
13  votes. 

April  3.  The  application  was  heard  by  Sutherland,  J.,  in 
the  Weekly  Court  at  Toronto. 
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J.  A.  Hutcheson,  K.C.,  for  the  applicants. 

James  Hales,  for  the  respondents. 

April  19.  Sutherland,  J.: — The  general  grounds  of  attack 
as  set  out  in  the  notice  of  motion  are  the  following: — 

1.  Irregularities  in  the  conduct  of  the  voting  upon  the  by-law. 

2.  Interference  with  voters. 

3.  Violation  of  the  provisions  of  the  statute  as  to  secrecy. 

4.  Permitting  canvassing  in  the  polling  booths. 

The  material  filed  upon  the  application  is  somewhat  volumin- 
ous, consisting  of  18  affidavits  for  the  applicants  and  28  for  the 
respondents. 

The  voting  was  done  at  five  polls,  and  in  four  out  of  the  five 
there  was  a substantial  majority  for  and  in  the  fifth  a substantial 
majority  against  the  by-law. 

One  of  the  applicants,  Peter  J.  Quigley,  makes  the  general 
statement  that,  from  his  own  personal  knowledge  of  the  manner 
in  which  the  voting  was  conducted  on  the  said  by-law,  and  from 
the  information  and  belief  supplied  to  him  by  scrutineers  at  all 
the  polling  subdivisions,  he  has  no  hesitation  in  saying  that  the 
voting  was  not  conducted  in  accordance  with  the  principles  laid 
down  in  the  Municipal  Act,  and  that  such  non-compliance  may 
have  affected  the  result  of  the  voting. 

In  answer  to  this,  there  are  definite  statements  made  in  a 
number  of  the  affidavits  filed  on  behalf  of  the  respondents,  to  the 
effect  that  the  election  in  a general  way  was  a very  orderly  and  well- 
conducted  one. 

The  applicants  charge  irregularities  in  the  conduct  of  the 
voting,  under  the  following  various  sections  of  the  Consolidated 
Municipal  Act,  1903: — 

Section  145:  “ Every  polling  place  shall  be  furnished  with  a 
compartment  in  which  the  voters  can  mark  their  votes  screened 
from  observation ; and  it  shall  be  the  duty  of  the  clerk  of  the  munh 
cipality  and  of  the  deputy  returning  officer  respectively,  to  see 
that  a proper  compartment  for  that  purpose  is  provided  at  each 
polling  place. ” 

It  is  alleged  that  in  the  case  of  two  polling  places  the  com- 
partments in  which  the  voters  had  to  mark  their  ballots  were  not 
separated  at  all  except  with  curtains  running  up  part-way  towards 
the  ceiling. 
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It  is  charged  that  no  such  proper  compartments  were  furnished 
in  the  case  of  this  election. 

Section  168  provides  that  after  an  elector  has  deposited  his 
ballot  in  the  ballot  box  he  “shall  forthwith  leave  the  polling 
place.” 

This  provision  is  said  to  have  been  violated. 

Section  169  is  as  follows:  “ While  a voter  is  in  a balloting 
compartment  for  the  purpose  of  marking  his  ballot  paper,  no 
other  person  shall  be  allowed  to  enter  the  compartment,  or  to  be 
in  any  position  from  which  he  can  observe  the  mode  in  which  the 
voter  marks  his  ballot  paper.’7 

It  is  alleged  that  more  than  one  voter  was  allowed  into  a 
balloting  compartment  at  the  same  time,  and  that  people  were 
in  positions  from  which  they  could  observe  the  mode  in  which 
other  voters  marked  their  ballot  papers. 

Section  170  provides:  “No  person  who  has  received  a ballot 
paper  from  the  deputy  returning  officer  shall  take  the  same  out 
of  the  polling  place.” 

While  this  section  was  not  in  terms  violated,  it  was  proved 
by  the  applicants,  and  admitted  on  behalf  of  the  respondents, 
that  in  the  case  of  at  least  three  voters,  ballot  papers  were 
taken  by  the  deputy  returning  officers  out  of  the  polling  places 
to  people  who  were  physically  unable  to  come  into  the  booths, 
and  marked  by  the  voters  in  their  carriages  in  the  street.  No 
warrant  for  such  a course  of  procedure  exists  anywhere  in  the 
Act. 

Section  173  provides:  “During  the  time  appointed  for  poll- 
ing, no  person  shall  be  entitled  or  permitted  to  be  present  in 
the  polling  place,  other  than  the  officers,  candidates,  clerks  or 
agents  authorised  to  attend  at*  the  polling  place  and  the  voter 
who  is  for  the  time  being  actually  engaged  in  voting.” 

It  is  alleged  and  proved  that,  in  certain  of  the  polling  places 
in  question,  from  5 to  30  people,  consisting  of  voters  and  non- 
voters, were  allowed  to  be  present  at  different  times  during  the 
day  of  polling  in  question. 

Section  174  says:  “In  every  polling  place,  the  deputy  re- 
turning officer  shall,  immediately  after  the  close  of  the  poll,  in 
the  presence  of  the  poll  clerk  (if  any)  and  of  such  of  the  candi- 
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dates  or  of  their  agents  as  may  then  be  present,  open  the  ballot 
box,  and  proceed  to  count  the  votes  as  follows.” 

It  is  said  that  after  the  close  of  the  poll  a number  of  people 
in  addition  to  those  authorised  in  such  last-mentioned  section 
were  present  at  the  counting  of  the  ballots. 

Section  198  (sub-sec.  1)  is  as  follows:  “ Every  officer,  clerk 
and  agent  in  attendance  at  a polling  place  shall  maintain  and 
aid  in  maintaining  the  secrecy  of  the  voting  at  the  polling 
place.” 

It  is  said  that,  as  numbers  of  people  were  allowed  to  be  pre- 
sent in  the  polling  booths,  it  was  possible  for  others  than  the 
officials  and  the  agents  of  the  parties  sworn  to  secrecy,  to  hear 
what  was  being  said  in  the  polling  booths,  and  particularly  to 
hear  in  the  case  of  illiterate  voters  their  instructions  as  to  how 
they  wished  to  have  their  ballots  marked,  thereby  making  it 
impossible  to  maintain  the  secrecy  of  the  voting  at  such  polling 
places. 

Polling  booth  No.  1,  called  Portland,  consisted  of  a small 
harness  shop,  in  which  was  placed  a table  where  the  officials 
sat,  and  at  one  corner  of  which  a voting  compartment,  screened 
from  the  rest  of  the  room  with  heavy  horse  blankets,  had 
been  made,  in  which  was  placed  a table  where  the  ballots  were 
marked. 

It  is  said  that  in  this  polling  booth,  one  Charles  Lyons,  the 
owner  of  the  shop,  and  not  a polling  official  or  an  agent  of  either 
party,  was  allowed  to  be  present  in  the  polling  booth  and  to  sit 
a short  distance  from  the  voting  compartment  all  day. 

Polling  booth  No.  2,  Harlen,  consisted  of  a hall  about  20  by  50 
feet  in  size.  At  one  end  of  the  hall,  a curtain,  7 feet  high  and 
distant  about  11  feet  from  the  end  of  the  hall,  had  been  erected 
to  form  a polling  booth,  and  from  this  curtain  to  a point  in  the 
centre  of  the  room  another  curtain,  about  7 feet  high,  had  been 
erected  for  the  purpose  of  a voting  compartment,  in  which  the 
ballots  were  marked. 

Polling  booth  No.  5,  Delta,  consisted  of  a hall,  about  60  feet 
by  40  feet  in  size,  at  the  north  end  of  which  was  a platform 
about  12  feet  in  depth  and  the  full  width  of  the  hall  and  raised 
about  2 feet  above  the  main  floor.  In  one  corner  of  this  plat- 
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form  was  a room  called  the  Judge’s  retiring  room,  with  a door 
by  which  to  enter  it  and  partition  running  part-way  up  to  the 
ceiling.  It  was  in  this  small  room,  in  which  was  a table,  that 
the  voters  marked  their  ballots.  The  officials  sat  around  a table 
placed  about  the  centre  of  the  platform.  No  partition  or  screen 
of  any  kind  separated  the  platform  from  the  main  body  of  the 
hall,  which,  it  is  said,  was  used  during  the  day  by  voters  and  non- 
voters  as  a place  in  which  to  congregate  and  talk. 

In  the  material  filed  on  behalf  of  the  applicants,  the  follow- 
ing statements  are  made  by  the  following  persons: — 

The  applicant  Quigley,  who  voted  at  No.  5,  Delta,  says:  “I 
cast  my  vote  at  about  9.30  a.m.  At  that  time,  there  were  in  the 
polling  booth,  and  close  to  the  deputy  returning  officer’s  table 
and  to  the  voting  compartment,  about  seven  persons,  in  addition 
to  the  officers  allowed  by  the  statute  to  be  present.  Subsequent- 
ly, and  until  the  close  of  the  poll,  I looked  into  the  hall  many 
times  throughout  the  day,  and  I positively  say  that  on  every 
occasion  there  were,  in  addition  to  the  officers  permitted  by 
statute  to  be  present,  voters  and  others,  numbering  from  five 
to  thirty-five  persons,  in  the  upper  part  of  the  hall,  in  close 
proximity  to  the  table  and  voting  compartment  above  referred 
to.” 


John  A.  Eaton,  an  agent  for  those  opposing  the  by-law,  says: 
"Throughout  the  whole  of  the  time  during  which  the  poll  was 
open,  there  were  in  the  polling  booth,  in  addition  to  the  officers 
and  others  permitted  by  law  to  be  present,  from  five  to  thirty 
persons  at  least,  some  of  whom  were  voters,  and  others  merely 
spectators.  No  restriction  whatever  was  imposed  upon  any  per- 
son who  chose  to  enter  the  polling  booth,  throughout  the  day; 
and,  in  my  belief,  there  was  in  the  booth,  throughout  the  day,  an 
average  of  at  least  fifteen  persons,  who  were  not  authorised  to 
be  present.  . . . The  voting  compartment  was  very  close 

to  the  deputy  returning  officer’s  table,  and  is  a place  partitioned 
off  by  a wooden  partition  with  a door  for  an  entrance;  but  the 
door  was  kept  wide  open  throughout  the  day,  and  there  were 
often  at  least  three  voters  on  the  platform  and  near  the  voting 
compartment  at  one  time;  and  on  one  occasion  I saw  one  voter 
standing  and  looking  at  another  voter  marking  her  ballot,  in  a 
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position  where  she  could  easily  see  how  the  ballot  was  being 
marked.  To  illustrate  the  manner  in  which  the  voting  was 
carried  on,  one  voter  marked  his  ballot  openly  against  the  outer 
side  of  the  door-casing  of  the  voting  compartment,  where  every- 
one present  could  see  how  he  marked  his  ballot,  and  no  protest  or 
objection  was  made  by  any  one  to  his  doing  so.” 

George  Bullis,  a voter  at  No.  5,  Delta,  says:  '‘When  I enter- 
ed said  polling  subdivision,  I saw  there  present,  in  addition  to 
the  deputy  returning  officer,  poll  clerk,  and  two  scrutineers, 
about  twenty-five  other  persons,  not  authorised  by  law  to  be 
present.” 
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Omer  Brown,  a voter  at  No.  5,  Delta,  who  voted  at  about 
one  p.m.,  says:  “When  I cast  my  vote  as  aforesaid,  there  were 
from  ten  to  fifteen  voters  and  others  congregated  in  the  polling 
booth,  in  addition  to  the  officials  authorised  by  law  to  be  present ; 
and,  so  far  as  I can  see,  there  was  no  restriction  placed  upon 
any  person  or  any  number  of  persons  entering  and  remaining 
in  the  polling  booth  at  their  own  inclination.” 

Daniel  McDonald,  a voter  at  No.  5,  Delta,  who  voted  between 
eleven  and  twelve  o’clock,  says:  “When  I entered  said  polling 
booth,  there  were  there  present  in  the  booth,  in  addition  to  the 
officers  required  by  law,  fully  twenty-five  or  thirty  other  per- 
sons, not  authorised  to  be  present,  and  who  were  in  the  near 
neighbourhood  of  the  deputy  returning  officer’s  table,  and  free 
to  canvass  any  voter,  and  apparently  not  restricted  in  their 
actions  in  any  manner.” 

Robert  Hamilton,  a voter  at  No.  5,  Forfar,  says : “ In  addi- 
tion to  the  deputy  returning  officer,  the  poll  clerk,  and  the  two 
agents,  representing  those  advocating  and  opposing  the  by-law, 
the  following  unauthorised  persons  were  present  in  the  polling 
booth  (naming  10  persons).  The  above-named  ten  unauthorised 
persons  were  apparently  spending  their  time  in  said  polling 
booth,  without  any  objection  from  any  person,  and  having  every 
opportunity,  if  they  so  desired,  to  speak  to  and  endeavour  to  in- 
fluence any  voter  who  entered  the  polling  booth.” 

Newton  E.  Graham,  a poll  clerk  at  No.  4,  Forfar,  makes  a 
very  strong  affidavit  as  to  the  irregularities  alleged  to  have  been 
committed : — 
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“2.  The  polling  booth  was  stationed  in  a small  public  hall, 
known  as  ‘The  Methodist  Church  Hall.’  The  voting  compart- 
ment was  separated  from  the  booth  by  a very  thin  cotton  screen, 
through  which  any  person  could  see  a voter  marking  his  ballot, 
if  they  tried  to  do  so.  The  curtain  was  thin,  like  cheese  cloth, 
and  there  was  a window  in  the  wall,  within  the  curtain,  so 
that  parties  stationed  outside  of  the  curtain,  looking  towards  the 
window,  could  see  the  ballots  being  marked. 

“3.  Throughout  the  greater  part  of  the  day  of  the  voting, 
there  were  two  persons,  reputed  to  be  opponents  of  the  liquor 
traffic,  sitting  very  near  this  curtain,  and  in  a position  where 
they  could  see  ballots  being  marked.  I also  recall  that  a chair, 
on  which  one  of  them  was  sitting,  broke  down  with  him,  while 
the  voting  was  going  on. 

“4.  Throughout  the  day  of  the  voting,  no  restraint  whatever 
was  placed  upon  voters  and  others  entering  the  hall  and  crowd- 
ing around  the  deputy  returning  officer’s  table.  In  the  morn- 
ing and  again  in  the  afternoon,  there  was  a rush  of  voters,  and 
on  each  occasion  there  were  at  least  twenty-five  voters  present 
in  the  booth,  at  the  same  time,  besides  a considerable  number 
of  small  boys  and  other  persons  who  were  not  voters;  and 
throughout  the  day,  outside  of  the  periods  of  the  rush  of  voting 
above  referred  to,  there  was  in  the  booth  a considerable  number 
of  voters  and  others,  not  allowed  by  law  to  be  present. 

“5.  During  the  rush  of  voters  in  the  morning,  and  again  in 
the  afternoon,  above  referred  to,  there  was  much  crowding, 
and,  on  at  least  one  occasion,  there  were  two  voters  within  the 
voting  compartment  at  the  same  time,  and  others  so  close  that 
they  could  readily  see  how  the  ballots  were  being  marked. 

“6.  After  the  poll  was  closed  for  voting,  about  a dozen  or 
more  persons  remained  in  the  polling  booth,  who  had  no  right 
to  be  present.  These  persons  had  been  in  the  polling  booth  for 
a long  time  during  the  afternoon,  and  remained  throughout  the 
counting  of  the  ballots,  checking  off  the  count,  and  having  as 
free  access  to  the  ballots  and  their  counting  as  I did  myself. 

“8.  Mrs.  Adeline  Kendrick,  a voter,  entered  the  polling 
booth  in  the  early  part  of  the  afternoon,  at  nearly  two  o’clock, 
when  a large  number  of  voters  and  other  persons  were  present 
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in  the  polling  booth.  She  procured  her  ballot  and  marked  it. 
She  then  stood  on  the  platform  near  the  table  and  addressed  the 
whole  audience,  urging  them  to  do  what  was  right,  and  to  vote 
liquor  down.  I heard  her  say,  ‘For  God’s  sake  and  for  your 
children ’s  sake  vote  it  down  to-day.  ’ I then  said  to  her,  ‘ That ’s 
what  we’re  doing,  aren’t  we?’  in  a laughing  way.  She  then 
turned  and  leaned  over  the  table,  and  addressed  her  remarks  to 
myself  and  the  agent  of  those  opposing  the  by-law,  urging  us 
strongly  to  do  what  was  right,  for  the  sake  of  ourselves  and  our 
children.  The  whole  tenor  of  her  address  was  strongly  in  sup- 
port of  temperance,  and  in  favour  of  the  by-law,  and,  at  the 
time,  the  hall  was  crowded  pretty  full,  there  being  about  thirty 
or  forty  voters  and  others  present.  She  then  asked  a voter 
named  William  Bolton,  if  he  did  what  was  right.  He  replied, 
Wes,  I voted  against  whisky  this  time.’  She  said,  “You  did 
right.  ’ 

“9.  To  illustrate  how  publicly  the  voting  was  carried  on,  at 
one  time  in  the  day,  when  a considerable  number  of  voters  were 
crowded  in  the  booth,  one  voter,  Wesley  Tackaberry,  marked  his 
ballot  openly  on  the  deputy  returning  officer’s  table,  where  any 
one  who  so  desired  could  see  how  he  voted.  This  was  done  with- 
out any  protest. 

“10.  An  old  gentleman,  named  Ambrose  Lockwood,  said  to 
be  over  ninety  years  of  age,  was  brought  to  the  booth  to  vote 
by  his  son-in-law,  the  Rev.  Frank  Chisholm,  who  helped  him  into 
the  polling  booth  and  into  the  voting  compartment,  and  then 
withdrew,  leaving  him  there.  The  old  gentleman  apparently 
could  not  see  and  got  confused  as  to  how  to  mark  his  ballot,  and 
asked  the  deputy  returning  officer  to  mark  his  ballot  for  him. 
Mr.  Chisholm  thereupon  went  back  within  the  voting  compart- 
ment, and  told  Mr.  Lockwood  to  vote  for  the  by-law.  Mr.  Lock- 
wood  made  no  reply,  but  his  ballot  was  marked  by  the  deputy 
returning  officer  accordingly.  I was  there  present  beside  the 
voter  and  saw  this  occur.  After  helping  Mr.  Lockwood  out  of 
the  polling  booth,  Mr.  Chisholm  then  returned  and  voted  him- 
self. 

“11.  Throughout  the  whole  of  the  hours  of  voting  at  said 
subdivision,  no  control  was  exercised  over  any  person  who  de- 


D.  C. 
1911 

Re 

Quigley 

and 

Township 

of 

Bastard. 
Sutherland,  I. 


630 


ONTARIO  LAW  REPORTS. 


[VOL. 


D.  C. 
1911 

Re 

Quigley 

and 

Township 

of 

Bastard. 

Sutherland,  J. 


sired  to  enter  the  hall  and  speak  with  the  voters,  as  they  came  in ; 
and  there  was  every  opportunity  for  those  advocating  or  oppos- 
ing the  by-law  to  canvass  voters  in  the  polling  booth  as  freely  as 
they  wished.” 

Lewis  Cannon,  an  agent  for  those  opposed  to  the  by-law  at 
No.  4,  Forfar,  says  in  his  affidavit,  paragraph  2:  “ Several  times 
throughout  the  day,  I entered  the  polling-booth  without  any 
hindrance,  and  every  person  who  so  desired  was  allowed,  with- 
out objection,  to  enter  the  booth  and  remain  there  as  long  as 
they  chose.  On  several  occasions  when  I was  in  the  booth,  I 
saw  six  or  seven  persons  present  who  were  neither  officers  nor 
agents  nor  any  other  persons  allowed  by  law  to  be  present.  . . . 

“4.  While  I was  outside  of  the  polling  booth,  I saw  two 
voters,  both  elderly  people,  mark  their  ballots  out  in  the  yard, 
while  sitting  in  the  cutters  in  which  they  had  respectively 
driven  up  to  the  polling  booth.  When  they  arrived  at  the  booth, 
word  was  sent  in  to  the  deputy  returning  officer,  and  in  each 
instance  ballots  were  sent  out  to  be  marked  by  the  voters  while 
sitting  in  their  respective  vehicles.  Any  person  who  had  so  de- 
sired could  have  seen  how  these  voters  marked  their  ballots.” 

John  A.  Meyers,  an  inside  agent,  at  poll  No.  4,  for  those  op- 
posing the  by-law,  says  that  he  was  present  throughout  the  day 
and  until  the  ballots  were  counted;  and  then,  in  paragraph 
3,  states  as  follows:  “I  have  heard  read  the  affidavit  made 
in  this  matter  by  Newton  E.  Graham,  who  was  polling  clerk 
at  polling  subdivision  number  4,  and  corroborate  what  he  says 
in  his  affidavit  regarding  the  crowding  of  voters  into  the  polling 
booth,  and  the  large  number  of  voters  and  others  who  were  pre- 
sent at  the  rush  hours  in  both  morning  and  afternoon,  and  also 
during  the  counting  of  the  ballots  after  the  voting  was  done. 
After  the  polling  closed,  about  a dozen  voters  remained  in  the 
booth  and  took  part  in  the  counting  of  the  ballots,  checking 
them  over  and  having  as  free  access  to  them  as  the  officers.  . . . 

“5.  I have  heard  read  the  statement  in  Mr.  Graham’s  affi- 
davit as  to  the  address  delivered  by  Mrs.  Adeline  Kendrick  to 
a large  number  of  voters  and  others  who  were  congregated  in 
the  polling  booth  just  after  she  had  cast  her  vote.  She  de- 
livered an  earnest,  strong  temperance  address  to  all  present, 
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and  particularly  to  Mr.  Graham  and  myself,  who  were  sitting 
at  the  deputy  returning  officer’s  table.  She  urged  her  hearers 
to  do  what  was  right  to-day,  and  to  vote  against  whisky,  and 
appealed  to  them  for  the  sake  of  God  and  their  families  to  vote 
it  down.  In  my  belief,  there  were  forty  or  fifty  voters  and 
others  then  present,  besides  the  officers  authorised  by  law  to  be 
in  the  polling  booth.  . . . 

. “7.  Throughout  the  day,  nothing  was  done  to  hinder  as  many 
persons  as  wished  entering  the  polling  booth  and  talking  as 
freely  as  they  desired  to  those  who  were  there  to  vote,  and  there 
was  every  opportunity  for  any  one  to  canvass  voters  in  the 
polling  booth  before  they  polled  their  votes.  . . . 

“9.  I saw  and  heard  much  conversation  being  carried  on, 
but  did  not  pay  attention  to  what  they  were  saying,  and  can- 
not say  positively  that  actual  canvassing  was  going  on,  although 
it  had  that  appearance.” 

Carmen  Eyre,  an  agent  for  those  opposing  the  by-law  at 
No.  2,  Harlen,  says,  in  paragraph  3 of  his  affidavit:  “The  poll 
was  held  in  a small  public  hall  called  ‘ The  Orange  Hall,  ’ about 
thirty-six  feet  long  and  eighteen  feet  wide.  At  about  the  centre 
of  the  hall,  a curtain,  composed  of  horse  blankets,  was  extended 
part-way  across  the  hall  to  a height  of  a little  more  than  half 
the  height  of  the  ceiling,  leaving  a space  between  the  end  of 
the  curtain  and  the  wall,  about  four  feet  in  width.  In  the 
upper  end  of  the  hall,  the  officers  duly  appointed  were  stationed, 
and  a small  space  was  also  curtained  off  with  horse  blankets  for 
a voting  compartment.  Nothing  whatever  was  done  to  exclude 
the  public  from  entering  and  remaining  in  the  hall,  throughout 
the  whole  of  the  day;  and,  in  addition  to  the  officers  permitted 
by  law  to  be  present,  there  were,  at  practically  all  times  through- 
out the  day,  a number  of  outside  persons,  ranging  from  five  to 
thirty,  and  nearly  all  of  them  were  prominent  temperance  ad- 
vocates. 

“4.  The  person  appointed  as  outside  agent  by  those  support- 
ing the  by-law  did  not  remain  outside  of  the  building,  but, 
during  the  greater  part  of  the  day,  he  was  sitting  in  a chair, 
near  the  space  at  the  end  of  the  curtain,  extending  part-way 
across  the  hall,  and  in  such  a position  that  he  could  see  the  offi- 
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cers  sitting  at  their  table,  and  what  was  taking  place  in  the 
booth,  excepting  in  the  compartment  screened  off  for  voters. 

“5.  A number  of  voters  were  obliged  to  have  their  ballots 
marked  for  them,  and  there  was  nothing  to  prevent  the  persons 
in  the  hall,  not  authorised  to  be  present,  from  hearing  what 
occurred  in  the  voting  compartment,  which  was  in  close  prox- 
imity to  the  curtain  firstly  above  referred  to,  extending  partly 
across  the  hall. 

“6.  One  voter,  named  John  Raison,  was  driven  up  to  the 
hall  and  remained  outside  while  a message  was  brought  to  the 
deputy  returning  officer,  by  the  outside  scrutineer.  The  deputy 
returning  officer  then  took  a ballot  out  of  the  hall  to  the  voter, 
and  presently  returned  and  deposited  the  ballot  in  the  box.” 

Robert  Ambrose  Scott,  an  inside  agent  for  those  opposing 
the  by-law  at  poll  No.  1,  Portland,  says,  in  paragraph  2 of  his 
affidavit:  “The  polling  booth  was  a small  harness  shop,  about 
fourteen  feet  by  sixteen  feet  in  dimensions.  The  space 
taken  up  by  the  deputy  returning  officer’s  table  and  the  voting 
compartment  left  only  a small  available  space  for  others  to  be 
present. 

“3.  On  one  occasion  I saw  three  voters  in  the  booth  at  once 
(all  of  whom  I can  name),  and  these  three  persons  pretty  well 
filled  up  the  available  space  above  referred  to.  On  several  other 
occasions  I saw  two  voters  in  at  a time. 

“4.  A man  named  Charles  Lyons,  a voter  at  said  polling 
subdivision,  and  the  owner  of  the  harness  shop,  sat  within  about 
two  feet  of  the  voting  compartment  all  of  the  day,  excepting 
about  an  hour  and  a half  or  two  hours,  at  dinner  time.  The 
voting  compartment  consisted  of  three  horse  blankets,  appar- 
ently pinned  together  in  such  a manner  that  open  spaces  were 
left,  through  which  any  one  in  the  position  occupied  by  Lyons 
could  see  how  the  voters  were  marking  their  ballots,  if  he  tried 
to  do  so. 

“5.  There  were  about  twelve  voters  at  said  subdivision,  who 
required  to  have  their  ballots  marked  for  them,  and  the  said 
Lyons,  where  he  was  sitting,  could  distinctly  hear  how  these 
voters  instructed  their  ballots  to  be  marked  by  the  deputy  re- 
turning officer.” 
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William  Henry  Flynn,  a poll  clerk  at  subdivision  No.  5, 
Delta,  says,  in  paragraph  2 of  his  affidavit : ‘ ‘ I was  in  the  polling 
booth  throughout  the  day,  until  the  ballots  were  counted;  and, 
during  the  whole  of  the  time  when  the  poll  was  open  for  taking 
votes,  there  were  present  in  the  polling  booth,  besides  the 
deputy  returning  officer,  myself,  and  two  agents,  and  the  voter 
actually  voting,  a considerable  number  of  other  persons,  who 
had  no  legal  right  to  be  present.  There  were  at  no  time  less 
than  five  such  other  persons;  during  a greater  part  of  the  day 
the  number  of  persons  present  without  lawful  authority  to  be  in 
the  booth,  numbered  as  many  as  thirty  or  more.  Nothing  was 
said  or  done  to  restrain  them  from  coming  into  and  remaining 
in  the  polling  booth ; and,  in  my  belief,  there  were,  on  an  aver- 
age, throughout  the  whole  day,  between  fifteen  and  twenty  per- 
sons in  the  polling  booth,  in  addition  to  those  permitted  by  law 
to  be  present. 

“3.  There  was  nothing  to  prevent  or  hinder  any  person  from 
canvassing  voters  who  had  come  into  the  polling  booth  to  vote, 
and  I frequently  saw  voters,  who  had  entered  the  booth,  ap- 
proached by  persons  who  were  not  authorised  to  be  present,  and 
engaged  by  them  in  earnest  conversation.  Being  upon  the  plat- 
form, where  the  deputy  returning  officer’s  table  was  stationed, 
I did  not  overhear  what  they  were  saying,  but  the  actions  of 
the  persons  intercepting  them  and  speaking  with  them,  as  they 
came  into  the  booth,  bore  every  appearance  of  canvassing.  The 
clergymen  of  the  Methodist  and  Baptist  denominations,  who  are 
both  strong  temperance  workers,  were  present  in  the  polling 
booth  throughout  the  day,  when  they  had  no  right  to  be  present, 
and  I saw  them  both  frequently  engaged  in  conversation  with 
the  voters  who  entered  the  polling  booth. 

“4.  The  compartment  where  the  voting  was  done  was  formed 
by  a wooden  partition,  in  a corner  of  the  room,  erected  only  to 
the  height  of  about  six  or  seven  feet,  and  open  at  the  top.  There 
was  a door  in  the  partition,  but  it  was  kept  wide  open  through- 
out the  whole  day.  There  were  often  several  voters  on  the 
platform  at  the  same  time  and  near  the  voting  compartment,  and 
they  could,  without  any  difficulty,  see  through  the  door  how 
voters  were  marking  their  ballots.  . . . 
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“7.  Before  the  opening  of  the  poll,  on  the  morning  in  ques- 
tion, the  deputy  returning  officer  proposed  that  the  crowd 
should  be  kept  out  of  the  polling  booth,  so  that  the  voters  should 
poll  their  votes  one  at  a time.  Robert  E.  Green,  the  agent  repre- 
senting those  in  favour  of  the  by-law,  objected,  and  wanted  any 
person  who  desired  to  be  permitted  to  enter  the  polling  booth, 
saying  that,  as  long  as  a separate  compartment  for  voting  was 
provided,  it  did  not  make  any  difference  how  many  others  were 
present  in  the  booth.  The  deputy  returning  officer  yielded  to 
his  request.  ’ ’ 

In  a number  of  particulars  the  statements  in  whole  or  in 
part  above  quoted  from  the  affidavits  filed  on  behalf  of  the  ap- 
plicants were  contradicted  and  denied  specifically  in  the  affi- 
davits filed  on  behalf  of  the  defendants. 

Stanley  A.  Gile,  poll  clerk  at  No.  2,  Harlen,  says  in  his  affi- 
davit that  he  does  not  remember  more  than  two  voters  being 
admitted  at  once. 

John  B.  Gardiner,  a constable  at  No.  5,  says  that  not  more 
than  one  person  was  in  the  voting  compartment  at  once,  and 
that  no  one  was  where  he  could  see  how  another  voted,  and  that 
only  one  voter  at  a time  was  allowed  on  the  platform,  except  on 
two  occasions. 

H.  W.  Imerson,  the  deputy  returning  officer  at  No.  2,  Har- 
len, says  that  the  curtain  used  was  sufficient  for  the  purpose. 

George  Raison,  one  of  the  persons  of  whom  it  was  said  that 
he  saw  or  could  have  seen  how  others  marked  their  ballots, 
denies  this  and  says  he  did  not  see  or  attempt  to  see  how  any 
one  voted. 

Mrs.  Kendrick  denies  that  she  made  a speech  to  those  pre- 
sent, and  states  that  all  she  did  was  to  make  some  casual  remarks 
to  those  around  the  table  at  which  the  officers  were  sitting. 

B.  P.  Bresee,  the  deputy  returning  officer  at  No.  5,  Delta, 
says  that  only  on  two  occasions  were  there  two  voters  on  the 
platform  in  addition  to  the  agents  and  officers,  and  that  he  did 
not  at  any  time  during  the  day  allow  more  than  one  ballot  out 
at  a time,  and  he  believes  it  was  impossible  for  any  voter  to  see 
how  any  other  voter  voted  at  the  election. 
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W.  N.  Ready,  the  deputy  returning  officer  at  No.  4,  says 
that  he  remembers  only  one  occasion  on  the  election  day  when 
more  than  one  voter  was  allowed  in  the  polling  booth  at  a time 
for  the  purpose  of  voting.  He  thinks  it  was  quite  impossible  for 
any  person  to  see  through  the  curtain  screen  how  any  voter 
marked  his  ballot.  He  says  it  is  not  true,  as  alleged  in  the  affi- 
davit of  Graham,  that  two  persons  could  see  ballots  being 
marked.  He  contradicts  Graham  also  in  his  statement  that  two 
voters  were  in  the  voting  compartment  at  the  same  time,  or  that 
voters  could  see  how  other  voters  marked  their  ballots. 

William  H.  Gallagher,  an  agent  for  the  by-law  at  poll  No. 
1,  Portland,  says  that  Lyons  could  not  see  how  any  voter  voted. 

Charles  Lyons  himself  says  in  his  affidavit,  paragraph  3 : “It 
was  quite  impossible  for  me  at  any  time  during  the  election  re- 
ferred to  in  the  said  affidavit  to  see,  and  I did  not  see,  how  any 
voter  other  than  myself  marked  his  or  her  ballot  at  the  said 
election.  . . . 
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“5.  I was  not  interested  in  any  way  in  learning  how  any 
voter  voted,  and  did  not  pay  any  attention  to  what  was  said.  I 
remember  only  three  persons  state  how  they  wanted  to  vote, 
and  these  persons  spoke  out  in  loud  tones.  I have  not  divulged 
to  any  person  how  any  of  such  persons  voted.” 

Wesley  Tackaberry  says  that  he  was  in  a hurry  and  did 
mark  his  ballot  at  the  table,  but  did  not  allow  anybody  to  see 
how  it  was  marked. 

James  Green  says  that  only  one  voter  was  allowed  in  at  a 
time  at  polling  subdivision  No.  5. 

Robert  E.  Green,  a scrutineer  at  polling  subdivision  No.  5 
for  those  in  favour  of  the  by-law,  says,  in  paragraph  3 : “It  is 
not  true  that  I objected  to  keeping  the  crowd  out  of  the  polling 
booth  at  the  election  on  the  said  date,  as  alleged  in  the  said  affi- 
davit of  the  said  William  Henry  Flynn.  All  I said  about  the 
matter  was,  that  I had  no  objection  to  the  voters  remaining  in 
the  hall.  I did  not  hear  of  any  objection  to  allowing  persons  to 
remain  in  the  said  hall  during  the  said  election  being  made  by 
the  said  Flynn  or  any  other  person.  . . . 

“10.  On  only  two  occasions  on  said  election  day  do  I remem- 
ber seeing  more  than  one  voter  (other  than  the  deputy  returning 
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officer,  poll  clerk,  constable,  and  agents  for  and  against  the  by- 
law) on  the  said  platform  at  one  time.  . . . 

“12.  I verily  believe  that  no  person  saw  how  any  other  per- 
son marked  his  or  her  ballot  at  the  said  election,  except  in  a 
few  cases  where  persons  were  unable  to  mark  their  own  ballots, 
and  in  these  latter  cases  only  the  deputy  returning  officer  and 
the  agents  and  the  particular  voter  whose  ballot  in  each  case  was 
being  marked,  were  permitted  to  see  how  the  ballots  were 
marked. 


“13.  The  table  within  the  small  voting  compartment  on  the 
said  platform  was  so  situated  that  I verily  believe  that  no  per- 
son outside  the  said  compartment  could  see  how  any  person 
within  the  said  compartment  marked  his  or  her  ballot.’ ’ 

General  allegations  were  made  in  the  affidavits  filed  on  be- 
half of  the  applicant  as  to  crowding  in  booths  and  as  to  can- 
vassing or  opportunities  to  canvass.  These  allegations  are  gen- 
erally denied  in  the  affidavits  filed  on  behalf  of  the  respondents, 
and  any  suggested  particular  instances  of  alleged  canvassing 
are  specifically  denied. 

In  a number  of  the  affidavits  filed  on  behalf  of  the 
respondents  there  are  definite  statements  to  the  effect  that  the 
voting  and  proceedings  in  connection  with  the  by-law,  on  the 
occasion  in  question,  were  well-conducted  and  orderly.  State- 
ments are  also  made  therein  to  the  effect  that  none  of  the  objec- 
tions now  put  forward  by  the  applicant  was  raised  on  their  be- 
half or  on  behalf  of  anybody  opposed  to  the  passage  of  the  by- 
law at  any  time  during  the  polling  of  the  votes  on  the  day  in 
question. 

It  appears  plain  also,  from  the  statements  made  in  the  affi- 
davits filed  on  behalf  of  the  respondents,  that  the  polling  booths 
in  question  have  been  used  for  elections  in  exactly  the  same 
way  as  they  appear  to  have  been  used  upon  this  occasion  for 
years  back,  the  same  places,  the  same  mode  of  screening  off 
parts  of  the  polling  places  for  polling  booths  and  polling  com- 
partments, the  same  permission  or  acquiescence  in  voters  and 
non-voters  being  present  in  the  polling  booths  or  places  during 
the  time  of  voting,  the  same  permission  or  acquiescence  in  ballot 
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papers  being  taken  outside  to  voters  who  were  unable  to  enter 
the  polling  places  and  marked  by  them  in  their  vehicles  in  the 
street. 

In  the  face  of  the  many  contradictions  as  to  material  allega- 
tions contained  in  the  statements  in  the  affidavits  filed  respec- 
tively on  behalf  of  the  applicants  and  respondents,  it  is  some- 
what difficult  to  arrive  at  the  exact  facts.  But  the  permission 
or  acquiescence  of  individual  officials  and  voters  to  substantial 
violations  of  the  statute,  and  the  proof  of  a custom  permitting 
or  continuing  it,  cannot  be  successfully  set  up  on  an  application 
of  this  kind.  While  no  actual  interference  with  voters  has  been 
satisfactorily  proved,  there  is  no  doubt  that  abundant  oppor- 
tunity to  canvass  voters  in  the  polling  booths  is  shewn  to  have 
existed,  and  what  looked  very  like  canvassing  appears  to  have 
gone  on.  It  seems  to  me,  also,  that,  upon  statements  some  of 
which  are  uncontradicted  and  others  reasonably  proved,  the 
applicant  is  entitled  to  succeed,  on  the  grounds  that  there  were 
“ substantial  iregularities  in  the  conduct  of  the  voting  upon  the 
by-law,”  and  “that  the  provisions  of  the  statute  as  to  secrecy 
were  violated.”  While  one  cannot  expect  and  must  not  look 
for  an  absolute  and  literal  compliance  with  all  the  requirements 
of  the  statute  as  to  polling  places,  voting  compartments,  and  the 
like,  it  must  not  be  allowed  to  be  understood  that  elections  of 
this  kind  or  any  kind  can  be  conducted  with  all  sorts  of  irregu- 
larities. 

In  this  case,  it  seems  plain,  on  the  whole,  that  there  have 
been  substantial  violations  of  sec.  145  as  to  the  furnishing  of 
proper  compartments  in  which  the  voters  could  mark  their  votes, 
screened  from  observation.  I think  this  election  was  conducted 
with  too  much  latitude  in  permitting  voters  and  other  persons 
to  be  in  the  polling  booths  and  in  positions  where  they  might, 
and  in  all  likelihood  did,  see  how  the  voters  were  casting  their 
ballots. 

I think  that  the  provisions  of  sec.  168  were  violated,  and 
that  voters,  after  depositing  their  ballots,  did  not  leave  the  pol- 
ling places,  but  remained  therein  with  others. 

I think  that  the  provisions  of  sec.  169  were  violated.  The 
taking  of  the  ballots  out  of  the  polling  places  in  to  the  street, 


D.  C. 

1911 

Re 

Quigley 

and 

Township 

of 

Bastard. 

Sutherland,  J. 


42 — XXIV.  O.L.R. 


638 

D.  C. 
1911 

Re 

Quigley 

and 

Township 

of 

Bastard. 

Sutherland,  J. 


ONTARIO  LAW  REPORTS.  [vol. 

in  three  cases,  to  permit  voters  unable  to  enter  the  booths  to 
mark  their  ballots,  was  also  improper  and  unauthorised. 

The  provisions  of  sec.  173  were,  I think,  grossly  violated.  It 
is  useless  to  argue  that  an  imaginary  line  at  the  edge  of  a 
platform  in  a hall  can  create  a real  division  between  one  part 
of  the  hall  that  consists  of  the  platform  so  as  to  make  it  the 
polling  booth,  and  the  rest  of  the  hall  so  as  that  the  latter  will 
be  a place  distinct  from  such  polling  booth,  where  voters  and 
other  persons  in  numbers  can  be  permitted  to  congregate  and  see 
and  hear  everything  done  by  the  voters  and  officials,  except 
the  actual  marking  of  the  ballots. 

The  provisions  of  sec.  174,  were,  I think,  in  effect  violated. 

The  provisions  of  sec.  198,  as  to  maintaining  the  secrecy  of 
proceedings  at  polling  places,  were  also  violated.  It  is  admitted 
in  the  material  filed  on  behalf  of  the  respondents  that  the  pro- 
visions in  the  polling  booths  for  marking  the  ballots  of  illiter- 
ate persons  were  so  inadequate  that  persons  in  the  polling  booth 
other  than  the  officials  could  and  did  hear  how  such  voters  in- 
structed their  ballots  to  be  marked.  It  is  said  that  this  occurred 
to  the  extent  of  twelve  votes  in  one  polling  subdivision. 

While  the  acts  complained  of  in  this  election  are  not  so 
flagrant  as  in  the  case  of  Re  Hickey  and  Town  of  Orillia  (1908), 
17  O.L.R.  317,  nevertheless  they  are  such  as,  I think,  bring  this 
case  within  the  scope  of  that  decision,  and  also  of  Re  Service 
and  Township  of  Front  of  Escott  (1909),  13  O.W.R.  1215. 

I do  not  think  I can  hold  that  this  election  was  conducted  in 
accordance  with  the  principles  laid  down  in  the  Municipal  Act, 
or  that  the  irregularities  mentioned  can  be  cured  by  the  proper 
application  of  sec.  204  of  that  Act. 

The  by-law  will  be  set  aside  with  costs. 

The  Township  Corporation  appealed  from  the  order  of 
Sutherland,  J. 

September  27  and  28.  The  appeal  was  heard  by  a Divisional 
Court  composed  of  Falconbridge,  C.J.K.B.,  Britton  and  Rid- 
dell, JJ. 

W.  E.  Raney,  K.C.,  and  James  Hales,  for  the  appellants.  The 
by-law  would  carry,  even  though  34  votes  should  be  disallowed, 
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and  there  is  no  evidence  that  any  one  was  prevented  from  vot- 
ing. The  officials  performed  their  duty  to  the  best  of  their  abil- 
ity; and  there  is  no  allegation  of  bad  faith  or  corrupt  motive 
on  the  part  of  any  one  engaged  in  the  election.  The  grounds 
on  which  the  by-law  is  attacked  are  mainly  that  the  polling  places 
were  not  properly  arranged,  and  that  certain  irregularities  were 
permitted.  It  may  be  remarked  that  these  irregularities,  if  any 
such  existed,  were  concurred  in  by  the  agents  of  both  parties, 
who  raised  no  objection  on  this  ground.  In  any  case  they  are 
cured  by  the  operation  of  sec.  204  of  the  Municipal  Act,  and  by 
the  acquiescence  of  the  agents  of  those  opposed  to  the  by-law. 
As  to  the  charge  that  unauthorised  persons  were  permitted  to  be 
present  in  the  polling  places,  the  learned  Judge  below  refers  to 
sec.  173  of  the  Municipal  Act,  the  provisions  of  which  are 
never  observed;  and,  in  any  event,  the  section  applicable  to  this 
case  is  sec.  346,  which  is  different  from  sec.  173.  Reference 
was  made  to  the  following  authorities:  Re  Stunner  and  Town  of 
Beaverton  (1911),  24  O.L.R.  65,  per  Boyd,  C.,  at  p.  76;  Re  Ellis 
and  Town  of  Renfrew  (1910),  21  O.L.R.  74,  at  p.  86;  The  Queen 
v.  Ward  (1873),  L.R.  8 Q.B.  210,  214;  Re  Service  and  Township 
of  Front  of  Escott,  13  O.W.R.  1215;  Woodward  v.  Sarsons 
(1875),  L.R.  10  C.P.  733. 

James  Haverson,  K.C.,  and  J.  A.  Hutcheson,  K.C.,  for  the 
applicants,  now  respondents,  relied  upon  the  reasons  stated  in 
the  judgment  of  the  learned  Judge  below.  The  judgment  in 
Re  Billon  and  Village  of  Cardinal  (1905),  10  O.L.R.  371,  dealt 
with  irregularities,  the  effect  of  which  could  be  measured  in  so 
far  as  they  affected  the  result  of  the  election;  the  case  for 
the  respondents  does  not  rest  upon  facts  of  this  kind,  except 
cumulatively,  but  upon  such  glaring  violations  of  the  principle 
of  secret  voting  as  are  found,  for  instance,  in  the  Delta  case, 
the  effect  of  which  upon  the  election  is  not  measurable.  To 
such  violations  of  the  law  the  principle  of  sec.  204  does  not 
apply:  see  Re  Hickey  and  Town  of  Orillia,  17  O.L.R.  317,  upon 
which  the  respondents  are  willing  to  rely.  It  is  submitted  that 
the  respondents  have  satisfied  the  onus  cast  upon  them  of  shew- 
ing the  existence  of  irregularities,  and  that  the  appellants  have 
not  satisfied  the  onus  upon  them  of  shewing  that  these  irregu- 
larities did  not  affect  the  result  of  the  election. 
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Baney,  in  reply,  argued  that,  under  see.  346  of  the  Munici- 
pal Act,  there  is  no  prohibition  of  the  presence  of  electors  in  the 
voting  booth ; and,  if  that  is  so,  nothing  remains  to  the  respond- 
ents, except  the  Lyons  case,  which  cannot  prevail  to  avoid  the 
election  unless  “a  fetish  of  secrecy”  is  to  be  set  up.  He  re- 
ferred to  Be  Leahy  and  Village  of  Lakefield  (1906),  8 O.W.R. 
743,  per  Meredith,  C.J.,  at  p.  745. 


October  28.  Riddell,  J. : — A local  option  by-law  was  voted 
upon  on  the  2nd  January,  1911,  in  the  township  of  Bastard: 
484  votes  were  cast  for  and  300  against  the  by-law.  As  a conse- 
quence of  those  numbers,  34  votes  might  be  disallowed  for  the 
by-law  and  still  the  by-law  carry ; but  a change  of  14  votes  from 
the  affirmative  to  the  negative  column  would  defeat  the  by-law. 
This  last  fact  does  not  seem  to  have  been  thought  of  any  con- 
sequence in  the  argument  before  Mr.  Justice  Sutherland,  and 
was  not  mentioned  before  us. 

It  will  be,  perhaps,  of  some  advantage  if  the  facts  upon 
which  I proceed  are  set  out  as  they  seem  to  me  to  be  established 
by  the  weight  of  evidence — in  some  cases  by  uncontradicted 
evidence. 

There  are  three  polling  places  at  which  the  proceedings  are 
complained  of — No.  1,  Portland;  No.  2,  Harlen;  and  No.  5, 
Delta. 

No.  1,  Portland.  Here  the  polling  took  place  in  a harness 
shop  owned  by  one  Lyons.  At  the  opening  of  the  poll  there, 
Lyons  had  just  finished  fixing  up  his  shop  as  a polling  booth, 
and  asked  if  there  were  any  objection  to  his  remaining  in  the 
shop.  No  objection  was  taken,  and  he  remained  in  the  shop, 
seated  upon  a “saddler’s  horse,”  as  he  was  lame.  His  reason 
for  remaining  there,  he  says,  was  to  pass  the  time  and  to  keep 
warm.  It  is  sworn,  and  not  denied,  that  Lyons  could  hear  how 
the  illiterate  voters  directed  their  ballots  to  be  marked;  and 
Lyons  swears  that  he  can  “remember  only  three  persons  state 
how  they  wanted  to  vote,  and  these  persons  spoke  out  in  loud 
tones.  I have  not  divulged  to  any  person  how  any  of  such  per- 
sons voted.”  About  12  voters  at  this  subdivision  required  to 
have  their  ballots  marked  for  them ; the  voting  compartment  con- 
sisted of  three  horse  blankets,  pinned  together. 
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In  Delta,  No.  5,  the  voting  took  place  in  a hall  about  60  feet 
long  and  40  wide.  At  one  end  of  this  hall  is  a platform,  about 
12x40  and  about  2 feet  high.  This  platform,  the  supporters  of 
the  by-law  call  the  “polling  place” — the  body  of  the  hall  was 
allowed  to  be  filled  by  voters  without  restriction,  and  many  came 
near  the  deputy  returning  officer's  table.  It  is  asserted  and  not 
denied,  and  indeed  it  is  obvious,  that  these  could  hear  the  man- 
ner in  which  illiterate  voters  directed  their  ballots  to  be  marked. 

These  irregularities  are,  in  themselves,  as  it  seems  to  me, 
sufficient  to  justify  the  judgment  appealed  from. 
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It  is  plain  that  “the  Act  has  been  framed-  with  great  care 
to  provide  for  the  compulsory  secrecy  of  the  ballot  and  the 
amplest  opportunity  for  each  voter  to  express  his  judgment:” 
Re  Hickey  and  Town  of  Orillia , 17  O.L.R.  317,  at  p.  340 ; and 
that  ‘ ‘ in  an  election  involving  a social  question,  complete  secrecy 
is  of  the  very  greatest  importance:”  17  O.L.R.  at  p.  342.  In 
the  case  of  illiterates,  it  is  true  that  they  must  disclose  to  certain 
persons  how  they  vote,  but  these  persons  are  oath-bound  not  to 
disclose  this,  and  the  secrecy  is  as  great  as  is  practicable — there 
is  no  justification  for  compelling  the  illiterate  to  disclose  to  any 
one  not  so  bound  how  he  desires  to  vote.  It  may  be — it  is  not 
proved  that  it  is  not — the  case  that  every  one  of  the  illiterates 
was  adverse  to  the  by-law,  and  voted  for  it  because  he  knew 
that  the  manner  in  which  he  voted  might  become  public.  The 
onus  of  supporting  a by-law  under  sec.  204  is  upon  those  setting 
up  that  section,  and  they  must  shew  that  the  irregularity  did  not 
affect  the  result  of  the  election;  17  O.L.R.  at  p.  342. 

I do  not  go  through  all  the  other  irregularities  proved — it  is, 
to  my  mind,  plain  that  the  onus  has  not  been  met  by  the  sup- 
porters of  the  by-law. 

But  we  are  pressed  by  the  consideration  that  these  irregu- 
larities were  acquiesced  in  by  the  agents  of  those  opposed  to  the 
by-law.  That  there  was  no  objection  is  clear. 

The  judgment  of  the  Chancellor  in  Re  Sturmer  and  Town  of 
Beaverton,  24  O.L.R.  65,  at  p.  76,  is  cited:  “Apart  from  the 
statute,  the  doctrine  of  laches  and  acquiescence  applies  to  protect 
the  outcome  of  de  facto  elections,  when  the  parties  complaining 
have  been  aware  of  the  irregularities  and  have  concurred  therein 
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by  taking  part  in  the  election : The  Queen  v.  Ward,  L.R.  8 Q.B. 
210.  The  cases  against  allowing  parties  to  play  fast  and  loose 
in  these  municipal  contests  are  collected  by  Harrison,  C.J.,  in 
Regina  ex  rel.  Regis  v.  Cusac  (1876),  6 P.R.  303.”  In  the 
judgment  agrees  Mr.  Justice  Latchford  and  in  the  result  Mr. 
Justice  Teetzel.  The  judgment,  however,  may  be  supported 
by  and  is  first  placed  upon  the  statute,  sec.  204 ; and  the  expres- 
sions I have  quoted  are  obiter  and  not  necessary  to  the  decision. 

I cannot  see  that  The  Queen  v.  Ward  bears  upon  the  propo- 
sition; but  Regina  ex  rel.  Regis  v.  Cusac  is  a good  collection  of 
the  cases  up  to  its  date.  This  was  followed  in  Regina  ex  rel. 
Harris  v.  Bradburn  (1876),  6 P.R.  308.  These  were  cases  in 
which  the  relator  applying  in  quo  warranto  had,  himself,  stood 
by  and  so  acquiesced  in  irregularities,  etc.;  and  the  Chief  Jus- 
tice considered  that  “at  his  instance,  he  having  been  defeated 
in  the  contest,  the  election  should  (not)  be  set  aside  6 P.R.  at  p. 
304.  In  the  exercise  of  the  discretion  given  the  Court  by  law, 
the  Court  might,  and,  speaking  generally,  would,  refuse  to  assist 
him:  p.  305.  This  also  was  the  state  of  matters  in  Rex  ex  relk 
McLeod  v.  Bathurst  (1903),  5 O.L.R.  573. 

Assuming  that  the  rule  in  quo  warranto  applies  to  applica- 
tions to  quash  liquor  license  by-laws  (which  I should  require 
consideration  before  assenting  to),  there  is  no  evidence  of  any 
actual  knowledge  and  acquiescence  of  these  applicants. 

And  I am  unable  to  convince  myself  that  the  knowledge  and 
acquiescence  of  the  “agents”  can  have  the  same  effect — they 
are  appointed  by  the  head  of  the  municipality  to  attend  at  the 
polling  places  on  behalf  of  the  persons  interested  in  and  de- 
sirous of  promoting  or  opposing  the  passing  of  the  by-law  (3 
Edw.  VII.  ch.  19,  sec.  342)  ; but,  in  my  view,  it  is  going  quite 
too  far  to  say  that  they  must  make  an  objection  at  the  time 
to  an  irregularity,  or  no  one  can  take  advantage  of  such  irregu- 
larity on  a motion  to  quash. 

In  Re  Hickey  and  Town  of  Orillia,  17  O.L.R.  317,  there  was 
no  objection  taken  by  any  one  to  the  various  irregularities,  but 
the  Divisional  Court  thought  the  by-law  could  not  stand. 

The  personal  disqualification — for  that  is  really  what  it  is — 
of  one  who  stands  by  and  acquiesces  in  an  irregularity  does  not 
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attach  to  one  who  does  not,  but  against  whom  the  facts  alleged 
are  but  that  some  one  appointed  by  the  head  of  the  municipality 
to  represent  all  who  have  the  same  interest  and  desire  as  him- 
self in  reference  *to  the  proposed  by-law  does  not  object  to  irregu- 
larities. 

I am  of  opinion  that  the  appeal  should  be  dismissed  with 
costs. 


Falconbridge,  C.J. : — I agree  in  the  result. 


Britton,  J. : — After  the  best  consideration  I can  give  to 
this  case — and  after  more  than  one  perusal  of  the  evidence — my 
conclusion  is,  that  the  judgment  of  Sutherland,  J.,  cannot  be 
disturbed;  and  I cannot  usefully  add  anything  to  the  reasons 
given  by  my  brother  Riddell,  which  I have  had  an  opportunity 
of  reading. 

Appeal  dismissed  with  costs. 


[DIVISIONAL  COURT.] 

King  v.  Northern  Navigation  Co. 


Negligence — Death  of  Person  Falling  into  Hold  of  Vessel — Open  and  Un- 
protected Hatch — Cause  of  Death — Absence  of  Direct  Proof — Inference 
— Findings  of  Jury — Duty  of  0 toner  of  Vessel — Trespasser — Licensee. 

On  the  7th  March,  1911,  the  dead  body  of  the  plaintiff’s  husband  was  found 
in  the  hold  of  one  of  the  defendants’  steamers,  laid  up  at  a dock  for  the 
winter.  The  deceased  had  been  employed  during  the  previous  season  and 
had  been  engaged  for  the  next  season  as  engineer  of  another  steamer 
laid  up  alongside  the  one  in  which  his  body  was  found,  which  he  would 
have  to  cross  to  reach  the  other.  He  had  apparently,  in  attempting  to 
cross,  fallen  from  the  main  deck  through  the  hatch,  which  had  been  left 
open  and  unprotected.  No  one  saw  him  fall;  and  the  exact  cause  of 
death  was  not  proved;  but  no  suggestion  of  any  cause  other  than  a fall 
was  made.  In  an  action  to  recover  damages  for  his  death:  — 

Held,  that  the  jury  were  justified  in  finding  that  it  was  due  to  the  fall. 

McArthur  v.  Dominion  Cartridge  Co.,  [1905]  A.C.  72,  followed. 

But  held,  upon  the  evidence,  that  the  deceased  was  not  upon  the  steamer 
in  the  course  of  his  employment,  nor  was  he  to  be  regarded  as  a licensee ; 
and  he  was,  therefore,  a trespasser,  and  the  defendants  owed  him  no 
duty,  and  were  not  liable  to  the  plaintiff  for  negligence  in  leaving  the 
hatch  open  and  unprotected. 

Lowery  v.  Walker,  [1911]  A.C.  10,  distinguished. 

Grand  Trunk  R.W.  Co.  v.  Barnett,  [1911]  A.C.  361,  followed. 

Judgment  of  Clute,  J.,  in  favour  of  the  plaintiff,  upon  the  findings  of  a 
jury,  reversed. 
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Appeal  by  the  defendants  and  cross-appeal  by  the  plaintiff 
from  the  judgment  of  Clute,  J.,  in  favour  of  the  plaintiff,  for 
the  recovery  of  $3,900  damages,  upon  the  findings  of  a jury,  in 
an  action  for  the  death  of  William  King,  the  plaintiff’s  husband, 
by  reason  of  the  negligence  of  the  defendants,  as  alleged. 

The  deceased  had  been  employed  by  the  defendants  as  en- 
gineer of  one  of  their  steamers,  the  “Ionic;”  on  the  7th  March, 
1911,  his  dead  body  was  found  in  the  hold  of  the  “Huronic,” 
another  of  the  defendants’  steamers,  laid  up  for  the  winter  at 
the  Sarnia  dock,  alongside  of  the  “Ionic,”  he  having  apparently 
fallen  from  the  main  deck  through  the  hatch.  A third  steamer, 
the  “Saronic,”  was  next  to  the  dock;  then  came  the  “Huronic;” 
the  ‘ ‘ Ionic  ’ ’ being  on  the  outside ; so  that,  to  reach  the  ‘ ‘ Ionic  ’ ’ 
from  the  dock,  a person  would  have  to  pass  through  the  other 
two  vessels.  No  one  saw  the  deceased  fall. 

The  findings  of  the  jury  are  set  out  below. 

The  defendants,  by  their  appeal,  asked  to  have  the  action 
dismissed. 

The  plaintiff,  by  her  cross-appeal,  asked  for  judgment  for 
$7,000,  the  damages  assessed  by  the  jury  as  at  common  law — 
$3,900,  the  sum  for  which  judgment  was  given,  being  the  dam- 
ages assessed  under  the  Workmen’s  Compensation  for  Injuries 
Act. 


September  26.  The  appeal  was  heard  by  a Divisional  Court 
composed  of  Falconbridge,  C.J.K.B.,  Britton  and  Riddell,  JJ. 

R.  J.  Towers , for  the  defendants,  argued  that  the  deceased 
husband  of  the  plaintiff  was  not  in  the  defendants’  employment 
at  the  time  when  the  accident  occurred;  and  there  was  no  ad- 
missible evidence  to  shew  that  he  had  any  intention  of  going  to 
the  “Ionic”  on  the  defendants’  business  on  that  occasion,  or  that 
he  was  on  the  “Huronic”  by  their  leave,  license,  or  invitation. 
Reference  was  made  to  Beven  on  Negligence,  2nd  ed.,  p.  1018,  as 
to  the  liability  of  a ship-owner  in  such  cases,  referring  to  Caniff 
v.  Blanchard  Navigation  Co.  (1887),  11  Am.  St.  R.  541,  544.  The 
following  cases  were  also  referred  to:  O’Neil  v.  Everest  (1892), 
61  L.J.Q.B.  453;  Rogers  v.  Toronto  School  Board  (1896),  23 
A.R.  597,  affirmed  27  S.C.R.  448;  Schmidt  v.  Town  of  Berlin 
(1894),  26  O.R.  54;  Marshall  v.  Industrial  Exhibition  Associa- 
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tion  (1901),  1 O.L.R.  319,  affirmed,  2 O.L.R.  62;  Hounsell  v. 
Smytli  (1860),  7 C.B.N.S.  731;  Astley  v.  R.  Evans  & Go., 
[1911]  1 K.B.  1036;  Bender  v.  Owners  of  Steamship  Zent, 
[1909]  2 K.B.  41;  Gilbert  v.  Owners  of  Nizam,  [1910]  2 K.B. 
555 ; Bondy  v.  Sandwich  Windsor  and  Amhersiburg  R.W.  Co. 
(1911),  24  O.L.R.  409.  The  onus  is  strictly  on  the  plaintiff  to 
shew  that  the  deceased  was  in  the  vessel  by  license  of  the 
defendants,  and  this  onus  has  not  been  discharged.  He  was, 
therefore,  a trespasser,  and  no  duty  was  owed  to  him  by  the 
defendants  by  reason  of  which  they  can  be  made  liable  in  this 
action.  There  is  no  evidence  of  negligence  on  the  part  of  the 
defendants  in  the  way  the  hatch  was  left,  and  the  mere  fact  of 
the  body  being  found  where  it  was  is  not  sufficient  to  justify  the 
inference  of  negligence:  Brown  v.  Waterous  Engine  Works  Co. 
(1904),  8 O.L.R.  37.  [Riddell,  J.,  remarked  that  the  authority 
of  cases  of  that  kind  had  been  shaken  by  McArthur  v.  Dominion 
Cartridge  Co.,  [1905]  A.C.  72.] 

A.  Weir,  for  the  plaintiff.  The  evidence  shews  that  the  de- 
ceased was  in  the  employment  of  the  defendants  when  the  acci- 
dent occurred.  As  engineer  he  was  practically  a permanent 
employee ; and,  even  if  it  were  considered  that  he  was  not,  strictly 
speaking,  in  the  employment  of  the  defendants  at  the  time  in 
question,  yet  he  was  lawfully  in  the  place  where  he  was  found. 
The  evidence  of  the  plaintiff  as  to  the  intention  of  the  deceased 
is  admissible : Taylor  on  Evidence,  10th  ed.,  secs.  584,  588,  589 ; 
Wigmore  on  Evidence,  vol.  3,  secs.  1714,  1725;  Sugden  v.  Lord 
St.  Leonards  (1876),  1 P.D.  154,  per  Mellish,  L.J.,  at  p.  250 
et  seq.  The  verdict  of  the  jury  that  there  was  negligence  on  the 
part  of  the  defendants  is  amply  supported  by  the  evidence,  and 
there  is  also  evidence  that  the  accident  was  caused  by  reason 
of  a defective  system  used  by  the  defendants.  Reference  was 
made  to  Harris  v.  Perry  & Co.,  [1903]  2 K.B.  219  ; Smith  v.  Baker 
& Sons,  [1891]  A.C'.  325,  especially  at  pp.  353,  362;  and  to 
Lowery  v.  Walker,  [1911]  A.C.  10. 

Towers,  in  reply,  referred  to  Snowden  v.  Baynes  (1890),  24 
Q.B.D.  568,  25  Q.B.D.  193. 

October  28.  Riddell,  J. : — The  defendant  company’s  three 
boats,  “ Saronic,”  “Huronic,”  and  “Ionic,”  were  laid  up  for 
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the  winter  at  Sarnia,  the  “ Saronic”  next  the  dock,  the 
“Huronic”  alongside  and  outside  the  “ Saronic,”  and  the 
“Ionic”  alongside  and  outside  the  “Huronic,”  all  lying  with 
stem  up-stream — the  hulls  about  two  feet  apart.  The  gangways 
on  the  “Saronic”  and  the  “Huronic”  were  not  opposite  to 
each  other,  but  a couple  of  planks  were  slung  so  as  to  afford  a 
pathway  from  one  boat  to  the  other.  Any  one  coming  from  the 
dock  to  the  “Ionic”  must  cross  the  “Saronic”  from  starboard 
to  port,  then  pass  along  the  planks  just  spoken  of  through  the 
starboard  gangway  or  port — “gangway”  and  “port”  are  used 
indiscriminately  to  express  “the  opening  in  the  side  of  a vessel 
to  allow  passengers,  goods,  etc.,  to  enter  or  leave  the  vessel” — of 
the  “Huronic;”  then  he  would  go  up  the  companion-way 
through  the  “Huronic”  cabin,  or  go  up  the  forward  passage  and 
cross  the  deck  forward,  and  climb  over  the  rail  to  the  ‘ ‘ Ionic  ’ ’ — 
the  port  gangway  of  the  “Huronic”  being  closed. 

On  the  6th  March,  Anderson,  a servant  of  the  defendants, 
opened  this  port  gangway  on  the  “Huronic”  to  get  out  to  do 
some  repairs  on  the  “Ionic.”  Between  the  port  gangway  thus 
opened  and  the  starboard  gangway  there  was  a hatch,  closed, 
with  the  exception  of  two  planks  in  the  middle  which  had  been 
placed  on  edge,  leaving  an  opening  of  about  twenty-six  inches  in 
width  and  seven  feet  long — these  planks  running  fore  and  aft 
were  connected  by  two  pieces  of  wood  nailed  across  their  top.  It 
was  not  to  be  expected  that  any  one  should  pass  from  one  port 
to  the  other ; and,  consequently,  at  least  until  the  opening  of  the 
port  gangway,  no  negligence  can,  I think,  be  charged  against 
the  defendants. 

Anderson  did  not  interfere  with  the  hatch,  but  left  it  open  as 
described,  although  he  did  not  close  the  port  gangway  which  he 
had  opened.  The  locus  was  not  very  well  lighted,  and  it  was  most 
natural  for  any  one  who  entered  the  “Huronic”  from  the 
“Saronic,”  seeing  the  opposite  port  opened,  to  think  the  proper 
way  to  cross  the  vessel  was  straight  across. 

On  the  same  day,  one  King,  who  had  been  employed  as  en- 
gineer on  the  1 1 Ionic,  ’ ’ left  his  home  in  Sarnia  shortly  before  11 
a.m.,  and  did  not  return.  The  alarm  being  given,  his  body  was, 
on  the  following  day  about  one  or  two  p.m.,  found  in  the  hold 
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of  the  “Huronic,”  below  the  hatchway,  having  apparently  fallen 
sheer  the  seventeen  feet  from  the  main  deck  through  the  hatch. 
His  skull  and  neck  were  fractured,  as  also  some  of  his  ribs.  The 
medical  man  thought  that  the  skull  and  neck  had  been  broken  by 
the  seventeen-foot  fall,  and  the  ribs  by  striking  something  when 
falling  through  the  hatch — and  that  is  most  probably  the  case. 
No  suggestion  is  made  as  to  any  other  cause  of  death — and,  on 
the  principle  of  McArthur  v.  Dominion  Cartridge  Co.,  [1905] 
A.C.  72,  the  jury  were  justified  in  finding  that  the  death  of  King 
was  due  to  this  fall.  Any  other  verdict  would  be  absurd.  Much 
argument  was  addressed  to  the  learned  trial  Judge  and  to  us  that 
the  exact  cause  of  the  death  had  not  been  proved,  but  none  of 
the  many  cases  cited  go  so  far  as  this— and  I am  of  opinion  that 
it  is  no  mere  conjecture  to  say  that  a cause  proved  to  exist  which 
might  have  produced  the  result,  is  the  cause  of  the  result, 
where  no  other  cause  can  be  reasonably  suggested. 

The  widow  of  King  brought  this  action.  It  was  tried  before 
my  brother  Clute  with  a jury  at  Sarnia  in  April  last.  The  jury 
found  the  following  answers  to  questions: — 

1.  Were  the  defendants  guilty  of  negligence  which  caused  the 
death  of  William  King?  A.  Yes. 

2.  If  so,  what  was  the  negligence?  A.  The  hatchway  un- 
protected. 

3.  Could  the  deceased  William  King,  by  the  exercise  of  ordin- 
ary care,  have  avoided  the  accident?  A.  Not  under  the  cir- 
cumstances. 

4.  Was  the  accident  caused  by  reason  of  any  defect  in  the 
condition  or  arrangement  of  the  ways,  plant,  or  premises  con- 
nected with,  intended  for,  or  used  in  the  business  of  the 
defendants?  A.  Yes. 

5.  If  so,  what  was  the  defect?  A.  A defective  system  in 
protecting  hatches. 

6.  Was  the  injury  which  resulted  in  the  death  of  said  King 
caused  by  reason  of  the  negligence  of  any  person  in  the  defen- 
dants’ service  who  had  any  superintendence  intrusted  to  him 
whilst  in  the  exercise  of  such  superintendence  ? A.  Yes. 

7.  If  so,  name  such  person  and  state  what  the  negligence  was, 
A.  The  foreman  carpenter  by  leaving  number  three  unpro- 
tected. 
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(His  Lordship:  That  is  hatch  number  three  you  mean? 
Juror:  Yes.) 

8.  Did  the  defendants  adopt  a negligent  and  dangerous 
system  in  regard  to  the  hatchways,  when  the  boats  were  laid  up, 
which  caused  the  death  of  King?  A.  Yes. 

9.  If  so,  describe  the  negligent  and  dangerous  system  to  which 
you  refer.  A.  The  system  of  leaving  the  hatches  unprotected. 

10.  Was  the  deceased  returning  to  the  ship  “Ionic”  in  the 
course  of  his  duty  and  employment  when  he  received  the  injuries 
complained  of  ? A.  Yes. 

11.  At  what  sum  do  you  assess  the  damages? 

(1)  Under  the  Workmen’s  Act?  A.  $3,900. 

(2)  At  common  law?  A.  $7,000. 

The  learned  trial  Judge  directed  judgment  to  be  entered  for 
$3,900  and  costs;  and  both  parties  now  appeal. 

The  main  contention  of  the  defendants  is,  that  King  was  a 
mere  trespasser. 

He  had  been  employed  by  the  defendants  for  the  season  of 
1910  as  engineer  on  the  “Ionic,”  the  season  terminating  on  the 
31st  December:  before  Christmas  he  received  a circular  letter 
from  the  defendants  as  follows: — 

“Dec.  12th,  1910. 

“To  the  Engineers  of  the  Steamers,  Huronic,  Saronic,  and 
Ionic. 

“Outfitting  of  steamers. 

“Dear  Sir: — You  will  please  take  notice  that  it  is  the  inten- 
tion of  the  company  this  year  to  outfit  the  engine  on  your 
steamer  as  soon  as  the  vessels  are  laid  up. 

“With  the  close  of  your  contract  for  this  year,  you  will  be 
allowed  regular  wages  until  such  time  as  your  boat  is  out- 
fitted. 

‘ ‘ It  will  be  necessary  for  you  to  practise  the  strictest 
economy,  and  no  supplies  are  to  be  purchased,  nor  are  you  to 
take  any  of  your  machinery  to  a shop,  without  an  order  from 
the  company’s  chief  engineer,  Mr.  Samuel  Brisbin,  who  will 
have  charge  of  all  the  steamers  at  this  port. 

“Yours  truly, 

“H.  H.  Grildersleeve, 

“Manager.” 
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Between  Christmas  and  New  Year’s,  Brisbin  saw  King  and 
asked  him  if  he  wanted  to  come  back  for  the  coming  season  of 
1911 — King  gave  an  affirmative  answer,  and  Brisbin  said,  “All 
right,”  and  told  him  that,  after  he  had  finished  laying  np  the 
boat,  he  was  to  go  and  fit  her  out  and  get  her  ready  for  the 
opening  of  navigation,  for  which  he  would  be  paid  per  day  at  the 
rate  he  had  been  receiving  during  the  season.  To  this  King 
assented ; and,  if  King  was  in  the  employment  of  the  defendants 
at  the  time  of  the  accident,  it  was  from  this — he  had  no  other 
contract.  It  is  true  that  on  the  9th  February  he  entered  into  a 
contract  in  writing  with  the  company,  but  the  contract  was  ex- 
plicitly from  “April  1st  to  January  31st,  1912.”  The  fact  that 
on  the  2nd  March  he  received  from  the  defendants  a copy  of  the 
rules  for  engineers  of  the  Canadian  Lake  Protective  Association, 
of  which  the  defendants  were  members  on  behalf  of  the  steamers 
“Ionic”  and  “Doric,”  is  not  of  importance — this  would  natur- 
ally be  sent  to  him,  since  he  was  to  run  the  boat  ‘ ‘ Ionic  ’ ’ during 
the  coming  summer. 
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King  kept  his  own  time  and  that  of  the  foreman  and  night 
engineer,  and  was  paid  fortnightly  after  the  1st  January.  Bris- 
bin saw  him  on  Thursday  the  16th  February,  and  found  that 
the  outfitting  was  about  finished.  Brisbin,  who  “decides  when 
the  boat  is  outfitted,”  accordingly  told  him,  “You  will  start  on 
the  1st  of  April  again  to  fit  out — to  do  the  rest  of  this  work.” 
(The  work  still  to  be  done  would  take,  Brisbin  figured,  about 
four  days.)  King  quitted  work  on  the  17th  February,  and  was 
paid  up  to  that  time.  After  this  he  had  no  more  work  on  the 
boat. 

Some  boiler-makers  were  engaged  in  mending  the  boiler  on 
the  “Ionic”  at  that  time;  but  King  had  nothing  to  do  with  them, 
did  not  engage  them,  supervise  them  or  pass  upon  their  work. 
And  they  left  before  the  end  of  February. 

Much  argument  was  advanced  to  us  that  King  was  still  in 
the  employ  of  the  defendants,  and  it  was  urged  that  the  circular 
letter  of  the  12th  December  made  it  his  duty  to  go  on  the  boat 
again  when  the  boiler-makers  were  through.  I do  not  think  this 
is  so.  Brisbin  hired  King,  and  he  was  given  full  charge  of  the 
“Ionic.”  When  Brisbin  “laid  off”  King,  King  did  not  object, 
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but  submitted,  giving  orders  to  his  second  engineer  to  recom- 
mence work  on  the  1st  April.  And  there  was  nothing  he  was 
called  upon  to  do  on  the  “ Ionic  ” for  the  defendants  as  their  ser- 
vant until  the  1st  April. 

King  had  certain  tools  of  his  own,  which,  upon  the  cessation, 
on  the  17th  February,  of  his  work,  were  taken  up  to  the  en- 
gineer ’s  room  on  the  1 1 Ionic, 9 9 of  which  room  King  had  the  key — 
but  I cannot  see  that  this  circumstance  at  all  affects  the  rights 
or  duties  of  King  or  the  defendant  company. 

The  facts  stated  not  justifying  King  in  being  upon  the 
‘ ‘ Huronic,  ’ ’ I think  he  must  be  considered  a trespasser  unless 
the  other  facts  of  the  case  shew  him  to  have  been  a licensee. 


There  are  circumstances  under  which  the  owner  of  property 
cannot  treat  another  person  as  a trespasser,  even  if  ther  be  no 
express  invitation  or  permission. 

Lowery  v.  Walker,  [1911]  A.C.  10,  is  an  extreme  instance  of 
such  a case.  There  the  defendant  put  into  his  field  a horse  which, 
to  his  knowledge,  would  bite  human  beings.  The  public  had  for 
years,  to  the  knowledge  of  the  defendant,  habitually  crossed  the 
field — the  plaintiff  crossing  the  field  was  injured  by  the  horse. 
At  the  trial  the  County  Court  Judge  (says  Lord  Halsbury, 
[1911]  A.C.  at  p.  12),  “did,  I think  inadvertently,  in  the  first 
instance  use  the  word  ‘ trespasser,  ’ which  would  have  carried  the 
learned  counsel  for  the  respondent  (defendant)  all  the  way  he 
wants  to  get.  . . . But  ...  he  does  not  find,  and  did  not 
intend  to  find  . . . that  the  injured  man  was  a trespasser  in 
the  sense  in  which  that  word  is  strictly  and  technically  used  in 
law.”  Judgment  was  given  by  the  County  Court  Judge  for  the 
plaintiff — this  was  reversed  by  the  Divisional  Court,  [1909]  2 
K.B.  433,  and  the  Court  of  Appeal,  [1910]  1 K.B.  173,  but  rein- 
stated in  Dom.  Proc.,  [1911]  A.C.  10,  upon  the  ground  that  “it 
is  clear  that  the  plaintiff  was  lawfully  in  the  place  where  the 
injury  happened  to  him:”  per  Lord  Atkinson,  [1911]  A.C.  at  p. 
14. 

“The  House  of  Lords  did  not  decide  in  Lowery  v.  Walker  that 
a trespasser  has  rights  against  the  occupier  of  which  no  lawyer 
had  ever  heard  before,  but  that,  notwithstanding  the  far  from 
apt  terms  in  which  the  County  Court  Judge  expressed  his  finding, 
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what  he  did  find  as  being  the  fact  was  that  the  plaintiff  was  not 
a trespasser  but  a licensee:”  27  Law  Quarterly  Review,  pp.  273, 
274  (July,  1911.) 

In  Grand  Trunk  E.W.  Co.  v.  Barnett , [1911]  A.C.  361,  the 
plaintiff  was  injured,  when  on  a car  of  the  Pere  Marquette  Rail- 
way Company,  by  the  negligence,  as  he  alleged,  of  the  Grand 
Trunk  Railway.  The  Divisional  Court  held  that  “the  personal 
safety  of  a human  being  (though  he  be  a trespasser)  must  not 
be  endangered  by  the  negligent  act  of  another.  Given  the  cir- 
cumstances of  this  case,  it  does  not  seem  . . . that  the  defen- 
dants are  exempt  from  liability  though  the  plaintiff  was  nothing 
but  a mere  trespasser:”  [1911]  A.C.  369.  The  Court  of  Appeal 
rested  its  judgment  upon  the  ground  that,  quoad  the  Grand 
Trunk  Railway  Company,  the  plaintiff  was  not  a trespasser.  The 
Judicial  Committee  of  the  Privy  Council  said  (p.  370)  : “The 
geueral  rule  ...  is  that  a man  trespasses  at  his  own  risk. 
This  is  shewn  by  a long  line  of  authorities,  of  which  Great  North- 
ern E.W.  Co.  v.  Harrison  (1854),  10  Ex.  376,  Lygo  v.  Neivbold 
(1854),  9 Ex.  302,  and  Hurley  v.  Grove  (1882),  46  J.P.  360,  are 
familiar  examples.”  I add  to  these  citations — Bist  v.  London 
and  Southwestern  E.W.  Co.,  [1907]  A.C.  209;  Deyo  v.  Kingston 
and  Pembroke  E.W.  Co.  (1904),  8 O.L.R.  588;  Grand  Trunk 
E.W.  Co.  v.  Birkett  (1904),  35  S.C.R.  296;  Markle  v.  Simpson 
Brick  Co.  (1907),  9 O.W.R.  436,  10  O.W.R.  9;  D}Aoust  v.  Bis- 
sett  (1909),  13  O.W.R.  1115;  Bondy  v.  Sandwich  Windsor  and 
Amherstburg  E.W.  Co.,  24  O.L.R.  409. 
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An  attempt  was  made  upon  the  argument  to  bring  this  case 
within  Lowery  v.  Walker;  but  the  facts  on  the  evidence  are  not  at 
all  like  those  in  that  case.  Glass,  a carpenter,  saw  no  one  on  the 
“Huronic,”  but  his  own  little  boy,  and  apparently  an  occasional 
visitor ; and  there  is  no  evidence  that  the  defendants  or  their 
officers  knew  any  thing  of  these.  Mr.  West  wrent  to  visit  Captain 
Glass  on  the  ‘ ‘ Huronic  ” as  a casual  visitor,  but  there  is  nothing 
to  shew  that  the  defendants  knew  anything  of  it.  I can  find 
nothing  to  indicate  that  the  defendants  gave  an  implied  license  to 
the  public  or  any  member  thereof  or  to  King  to  enter  upon  their 
steamer  ‘ ‘ Huronic ; ’ ’ and  I am  of  opinion  that  the  action  fails. 
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The  appeal  should  be  allowed,  the  cross-appeal  dismissed,  and 
the  action  dismissed — all  with  costs. 
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V. 
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Falconbridge,  C.J.,  and  Britton,  J.,  agreed  in  the  result. 

END  OF  VOLUME  24. 


APPENDIX 


In  Re  Ontario  Sugar  Co.,  McKinnon’s  Case,  leave  to 
appeal  to  the  Supreme  Court  of  Canada  from  the  judgment  of 
the  Court  of  Appeal,  24  O.L.R.  332,  was  refused:  44  S.C.R.  659. 
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Courts  Act,  10  Edw.  VII.  ch.  30, 
sec.  40  (1).] — Clause  (a)  of  sec. 
40  (1)  of  the  County  Courts 
Act,  10  Edw.  ch.  30,  is  not  so 
wide  as  to  give  an  appeal  from 


every  order  made  by  a Judge 
of  a County  Court.  ^Though  its 
generality  may  not  be  restricted 
by  the  proviso  to  clause  (c), 
that  “the  decision  or  order” 
must  be  “in  its  nature  final  and 
not  merely  interlocutory,”  it 
must  be  read  as  referring  to 
decisions  or  orders  other  than 
those  mentioned  in  clauses  (&), 
(c),  and  (d)  ; and  an  appeal 
from  an  order  made  in  any 
cause  or  matter,  being  provided 
for  by  clause  (c),  must  be  re- 
gulated by  its  provisions;  and, 
if  there  is  no  appeal  under  that 
clause,  because  the  order  is 
merely  interlocutory,  there  is  no 
right  of  appeal  under  any  other 
clause. — Weaver  v.  Sawyer 
(1889),  16  A.R.  422,  applied  and 
followed.  Gibson  v.  Hawes,  543. 
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tained as  such,  though  not  used 
for  new  interments,  is  a “bury- 
ing ground,”  within  the  mean- 
ing of  sec.  5,  sub-sec.  2,  of  the 
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Assessment  Act,  4 Edw.  VII.  ch. 
23,  and  is  exempt  from  taxa- 
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Boulton  v.  United  Counties  of 
York  and  Feel  (1865),  25U.C.R. 
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Creditors  — Goods  Seized  by 
Sheriff — Interpleader — Claim  of 
Assignee — Rights  of  Interplead- 
ing Creditors  — Priority  — Ms- 
signments  and  Preferences  Act, 
sec.  14 — Creditors ’ Relief  Act, 
9 Edw.  VII.  ch.  48,  sec.  6,  sub- 
sec. 4 — Status  of  Assignee .] — 
Held  (Meredith,  J.A.,  dissent- 


[VOL. 

ing),  affirming  the  decision  of  a 
Divisional  Court,  22  O.L.R.  306, 
in  the  circumstances  there 
stated,  that  the  assignment  made 
by  the  company  to  M.  for  the 
benefit  of  creditors  did  not  take 
precedence  over  the  claims  of 
the  creditors  by  whom  and  for 
whose  benefit  the  interpleader 
contest  was  successfully  pro- 
secuted as  against  A. ’s  claim. — 
Per  Moss,  C.  J.O. : — A potential 
right  to  vacate  the  original 
transfer  to  A.  may  have  passed 
to  M.  But  he  did  not  assert 
that  right,  if  he  possessed  it. 
On  the  contrary,  he  afterwards 
accepted  from  A.  a transfer  on 
the  basis  of  the  sale  to  him  hav- 
ing been  a valid  sale,  but  sub- 
sequently cancelled  by  mutual 
arrangement;  and  he  could  not 
now  be  heard  to  assert  any 
higher  right  to  the  property  than 
A.  could.  He  was  not  in  a posi- 
tion to  invoke  the  provisions  of 
sec.  14  of  the  Assignments  Act ; 
and,  if  he  could  invoke  them,  it 
would  not  avail  him,  because 
the  judgment  under  which  the 
goods  were  held  was  not  a judg- 
ment against  the  assignors  or 
their  goods,  but  a judgment 
against  A.  and  his  goods.  Re 
Henderson  Roller  Bearings  Lim- 
ited, 356. 

2.  Chattel  Mortgage — Assign- 
ment of  Book-debts — Money  Ad- 
vanced to  Insolvent  Company  to 
Pay  one  Creditor  — Preference 
—Intent  to  Hinder  and  Delay 
— 13  Eliz.  ch.  5 — Assignments 
and  Preferences  Act,  sec.  2,  sub- 
sec. 1 — Transaction  Set  aside — 
Rights  of  Surety — Debt  Paid  by 
Money  Advanced.] — Held,  af- 
firming the  judgment  of  a Div- 
isional Court,  22  O.L.R.  577, 
that  the  transaction  in  question 
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violated  both  the  Statute  of 
Elizabeth  and  the  provincial  en- 
actment against  unjust  prefer- 
ences, and  the  plaintiffs  were 
entitled  to  have  the  transaction 
in  question  wholly  set  aside. 
The  fact  of  the  giving  of  value 
for  an  impeached  security, 
while  of  great  weight  on  the 
question  of  fact  whether  the 
intention  was  to  defeat,  delay, 
or  hinder  creditors,  cannot,  un- 
der the  provincial  enactment, 
save  the  transaction,  if  in  truth 
made  with  such  intention. — But 
held,  in  this  reversing  the  judg- 
ment of  the  Divisional  Court 
and  restoring  that  of  Teetzel, 
J.,  that  the  plaintiffs  had  no 
rights  beyond  the  removal  of 
the  fraudulent  security  out  of 
their  way;  and  J.,  who  was  sur- 
ety for  the  insolvent  company 
in  respect  of  the  debt  paid  off 
by  the  moneys  advanced,  did  not 
lose  the  rights  which  he  had 
against  the  debtors  at  the  time 
of  the  carrying  into  effect  of 
the  impeached  transaction. 
Stecher  Lithographic  Co.  v.  On- 
tario Seed  Co.,  503. 

See  Fraudulent  Convey- 
ance. 


ATTACHMENT  OF  GOODS. 

See  Malicious  Procedure,  1. 

AUTOMOBILE. 

See  Motor  Vehicles  Act — 
Negligence,  3. 

AUTREFOIS  CONVICT. 

See  Criminal  Law,  2. 


BANKRUPTCY  AND  INSOL- 
VENCY. 

See  Assignments  and  Pre- 
ferences — ■ Fraudulent  Con- 
veyance. 


BANKS  AND  BANKING. 

1.  Illegal  Trafficking  by  Dir- 
ectors in  Shares  of  Bank — Use 
of  Bank’s  Money — Promissory 
Notes  Made  by  Directors  and 
Others  to  Recoup  Bank — Consi- 
deration— Action  by  Indorsee  of 
Bank  against  Makers — Recovery 
on  Notes  — Indemnity .]  — The 
money  of  a chartered  bank  was 
used  in  purchasing  shares  of  its 
own  stock.  The  shares  acquired 
stood  in  the  names  of  various 
nominees  of  the  general  mana- 
ger, who  was  also  a director  and 
vice-president,  of  the  bank,  and 
who  arranged  and  carried  out 
the  transaction  for  the  purpose 
of  keeping  up  the  price  of  the 
stock.  The  directors,  in  order 
to  save  the  bank,  divided  the 
shares  which  had  been  thus  ac- 
quired in  violation  of  the  Bank 
Act,  R.S.C.  1906,  ch.  29,  sec.  76, 
among  themselves  and  their 
friends,  and  they  and  their 
friends  gave  promissory  notes 
to  the  bank  for  the  shares.  These 
notes  were  indorsed  by  the  bank 
to  the  plaintiff,  who  sued  the 
makers  thereon: — Held,  that  the 
proper  inference  from  the  facts 
was,  that  the  promissory  notes 
were  given  for  the  purpose  of 
recouping  to  the  bank  the 
money  which  had  been  unlaw- 
fully and  without  authority  em- 
ployed in  the  purchase  of  the 
shares,  and  that  such  money  and 
isuch  recoupment,  and  not 
merely  the  price  of  the  shares, 
which  was  a purely  collateral 
matter,  formed  the  true  consid- 
eration as  between  the  bank  and 
the  makers  of  the  notes;  that 
the  plaintiff  was  entitled  to  re- 
cover upon  the  notes ; and  that 
the  defendants  were  not  en- 
titled to  be  indemnified  by  the 
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bank,  which  was  brought  in  as 
a third  party. — Great  Eastern 
R.W.  Co.  v.  Turner  (1872),  L.R. 
8 Ch.  149,  specially  referred  to. 
— Judgment  of  Boyd,  C.,  21 
O.L.R.  245,  reversed.  Stavert 
v.  McMillan,  456. 

2.  Winding-up  of  Banking 
Company — Contributory — Pur- 
chase by  Manager  of  Bank  of 
Bank’s  Shares  with  Bank’s 
Money — Breach  of  Trust — Lia- 
bility of  Subsequent  Purchaser  \ 
— Shareholder — Title — Registra- 
tion of  Transfer .] — The  manager  j 
of  a bank  improperly  used  the  [ 
moneys  of  the  bank  to  pur-  j 
chase  shares  of  the  bank,  there- 
by committing  a breach  of  trust.  j 
The  shares  bought  were  trans- 
ferred to  and  held  in  the  name 
of  the  Officers’  Guarantee  Fund, 
in  order  to  cover  the  illegality 
of  the  bank  dealing  in  its  own 
shares.  The  shares  were  after- 
wards sold  and  transferred  to 
B.,  who  became  the  duly  regis- 
tered owner.  Several  years  af- 
terwards, the  bank  became  in- 
solvent, and  was  ordered  to  be 
wound  up ; and,  B.  having  died, 
the  name  of  the  administratrix 
of  his  estate  was  placed  upon 
the  list  of  contributories  in  the 
winding-up.  Up  to  that  time 
there  had  been  no  repudiation 
nor  attempt  to  have  the  name  of 
the  holder  removed  from  the  re- 
gister:— Held,  that  B.’s  title,  as- 
suming that  he  purchased  with- 
out notice,  was  not  injuriously 
affected  by  the  manager’s 
breach  of  trust;  the  registration 
of  the  transfer  to  him  gave  him  i 
an  unimpeachable  title ; and, 
even  if  that  were  not  so,  the  con- 
tributory had  no  cause  of  com- 
plaint; for,  after  the  winding- 
up  order,  the  other  shareholders 


and  the  creditors  were  the  per- 
sons chiefly  interested;  and,  to 
give  them  a right  to  hold  the 
contributory,  it  was  necessary 
only  to  prove  the  agreement  to 
become  a shareholder,  and  the 
placing  of  the  purchaser’s  name 
upon  the  register. — Order  of 
Britton,  J.,  affirmed.  Re  On- 
tario Bank , Barwick’s  Case,  301. 

See  Contract,  1 — Promis- 
sory Notes — Set-off. 

BENEFIT  CERTIFICATE. 

See  Insurance. 

BEQUEST. 

See  Will. 

BIGAMY. 

See  Criminal  Law,  1. 

BILLS  AND  NOTES. 

See  Promissory  Notes. 

BOARD  OF  RAILWAY  COM- 
MISSIONERS. 

See  Municipal  Corporations, 
2 — Railway,  1. 

BOOK-DEBTS. 

See  Assignments  and  Pre- 
ferences, 2. 

BURYING  GROUND. 

See  Assessment  and  Taxes. 

BY-LAWS. 

See  Company,  4 — Municipal 
C ORPOR  ATIONS S CHOOLS . 

CANCELLATION  OF 
CONTRACT. 

See  Company,  3. 

CASES. 

Aikins  v.  Dominion  Live 
Stock  Association  of  Canada 
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(1896),  17  P.R.  303,  followed.]  j 
— See  Club. 

Archambault,  Ex  p.,  16  Can. 
Crim.  Cas.  433,  approved  and 
followed.] — See  Criminal  Law, 
2. 

Beaudry  v.  Bead  (1907),  10 

0. W.R.  622,  625,  approved  and 
followed.] — See  Company,  1. 

Begg  and  Township  of  Dun- 
wich,  Be  (1910),  21  O.L.R.  94, 
99,  followed.] — See  Municipal 
Corporations,  1. 

Birney  v.  Toronto  Milk  Co. 
(1902),  5 O.L.R.  1,  approved 
and  followed.] — See  Company, 

1. 

Blackburn  v.  McCallum  \ 
(1903),  33  S.C.R.  65,  followed.] 
— See  Will,  3. 

Boulton  v.  United  Counties  of 
York  and  Peel  (1865),  25  U.C.R. 
21,  followed.] — See  Assessment 
and  Taxes. 

Canadian  Pacific  B.W.  Co.  v. 
Guthrie  (1901),  31  S.C.R.  155, 
distinguished.]  — See  Railway, 
2. 

Carter  v.  Canadian  Northern 
B.W.  Co.  (1911),  23  O.L.R.  140, 
reversed.] — See  Contract,  2. 

Commins  v.  Scott  (1875), 
L.R.  20  Eq.  11,  15,  16,  followed.] 
— See  Mortgage,  1. 

Cooledge  v.  Toronto  B.W.  Co. 
(1907),  10  O.W.R.  739,  fol- 
lowed.]— See  Negligence,  4. 

Courtauld’s  Estate,  In  re, 
Courtauld  v.  Cawston  (1882), 
47  L.T.R.  647,  [1882]  W.N. 

185,  distinguished.] — See  Will, 
1. 

Dickie  v.  Grand  Trunk  B.W. 
Co.  (1907),  14  O.L.R.  671,  fol- 
lowed.]— See  Railway,  2. 

Earls  v.  McAlpine  (1881),  6 
A.R.  145,  overruled.]  — See 
Will,  3. 

Ellis  and  Town  of  Benfrew, 


Be  (1911),  23  O.L.R.  427,  die 
turn  of  G arrow,  J.A.,  in,  not 
followed.] — See  Municipal  Cor- 
porations, 5. 

Euclid  Avenue  Trusts  Co.  v. 
Hohs  (1911),  23  O.L.R.  377, 
affirmed.] — See  Husband  and 
Wipe. 

Filey  v.  Eounsell,  [1896]  2 
Ch.  737,  740,  followed.]— See 
Mortgage,  1. 

Ford  v.  Canadian  Express 
Co.  (1910),  21  O.L.R.  585,  af- 
firmed.]— See  Malicious  Pro- 
cedure, 2. 

Forrest  v.  Lay  cock  (1871)  18 
Gr.  611,  referred  to.] — See 
Fraudulent  Conveyance. 

Fulton  v.  Andrew  (1875), 
L.R.  7 H.L.  448,  471,  applied 
and  followed.] — See  Insurance. 

Furlong  v.  Carroll  (1882),  7 

A. R.  145,  followed.] — See  Com- 
pany, 4. 

Grand  Trunk  B.W.  Co.  v. 
Barnett,  [1911]  A.C.  361,  fol- 
lowed.]—See  Negligence,  1 — 
Street  Railways. 

Grand  Trunk  B.W.  Co.  v. 
Valliear  (1904),  7 O.L.R.  364, 
distinguished.]  — See  Railway, 
2. 

Great  Eastern  B.W.  Co.  v. 
Turner  (1872),  L.R.  8 Ch.  149, 
specially  referred  to.] — See 
Banks  and  Banking,  1. 

Gunn  v.  Harper  (1902),  3 
O.L.R.  693,  followed.] —See 
Negligence,  2. 

Hams  ford  v.  Grand  Trunk 

B. W.  Co.  (1909),  13  O.W.R. 
1184,  1187,  specially  referred 
to.] — See  Railway,  1. 

Harburg  India  Bubber  Comb 
Co.  v.  Martin,  [1902]  1 K.B. 
778,  specially  referred  to  and 
explained.] — See  Contract,  1. 

Henderson  and  Township  of 
West  Nissouri,  Be  (1911),  23. 
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O.L.R.  21,  affirmed.]  — See 
Schools. 

Henderson  Boiler  Bearings 
Limited,  Be  (1910),  22  O.L.R. 
306,  affirmed.]  — See  Assign- 
ments and  Preferences,  1. 

Hickey  and  Town  of  Orillia, 
Be  (1908),  17  O.L.R.  317,  fol- 
lowed.] — ■ See  Municipal  Cor- 
porations, 3. 

Johnson,  In  re,  [1898]  2 I.R. 
551,  specially  referred  to.] — See 
Receiver. 

Kenney  v.  Barnard  (1910),  17 
O.W.R.  889,  2 O.W.N.  470,  fol- 
lowed.]— See  Mortgage,  1. 

London  and  South  Western 
B.W.  Co.  v.  Gomm  (1882),  20 
Ch.  D.  562,  followed.]  — See 
Will,  4,  5. 

Lowery  v.  Walker,  [1911] 

A. C.  10,  distinguished.]  — See 
Negligence,  1. 

McArthur  v.  Dominion  Cart- 
ridge Co.,  [1905]  A.C.  72,  fol- 
lowed.]— See  Negligence,  1. 

McDonald  v.  Curran  (1909- 
10),  1 O.W.N.  121,  389,  referred 
to.] — See  Fraudulent  Convey- 
ance. 

Mace  and  County  of  Fronte- 
nac,  Be  (1877),  42  U.C.R.  70, 
distinguished.] — See  Municipal 
Corporations,  1. 

McGregor  v.  Gaulin  (1848),  4 
U.C.R.  378,  followed.]  — See 
Mortgage,  2. 

McKenzie  v.  Grand  Trunk 

B. W.  Co.  (1907),  14  O.L.R.  671, 
followed.] — See  Railway,  2. 

Mackenzie  v.  Maple  Mountian 
Mining.  Co.  (1910),  20  O.L.R. 
615,  distinguished.]—  See  Com- 
pany, 1. 

Manufacturers  Lumber  Co.  v. 
Pigeon  (1910),  22  O.L.R.  378, 
affirmed.] — See  Receiver. 

Marley  v.  Osborn  (1894),  10 
Times  L.R.  388,  specially  re- 


ferred to.]  — See  Master  and 
Servant. 

May  v.  Lane  (1894),  64  L.J. 
Q.B.  23,  71  L.T.R.  869,  fol- 
lowed.]— See  Chose  in  Action. 

Mutrie  v.  Alexander  (1911), 
23  O.L.R.  396,  approved.] — See 
Executors  and  Administra- 
tors, 2. 

Northern  Crown  Bank  v.  In- 
ternational Electric  Co.  (1910), 
22  O.L.R.  339,  affirmed.]  — See 
Promissory  Notes,  2. 

Oatman  v.  Grand  Trunk  B.W. 
Co.  (1910),  2 O.W.N.  21,  dis- 
tinguished.]— See  Railway,  2. 

Ontario  Sugar  Co.,  Be,  Mc- 
Kinnon’s Case  (1910),  22  O.L.R. 
621,  affirmed] — See  Estoppel. 

Pickett  and  Township  of 
Wainfleet,  Be  (1897),  28  O.R. 
464,  467,  followed.] — See  Muni- 
| cipal  Corporations,  1. 

Pratt  v.  Bunnell  (1891),  21 
O.R.  1,  followed.] — See  Mort- 
gage, 1. 

Queen  City  Plate  Glass  Co., 
Be,  Eastmure’s  Case  (1910),  1 
O.W.N.  863,  approved  and  fol- 
| lowed.] — See  Company,  1. 

Beginav.  Bay  (1890),  20  O.R. 
212,  commented  on.] — See  Crim- 
inal Law,  1. 

j Regina  v.  Savage  (1876),  13 
Cox  C.C.  178,  commented  on.]  — 
See  Criminal  Law,  1. 

Beid  v.  Barnes  (1894),  25 
O.R.  223,  distinguished.] — See 
Company,  14. 

Bex  v.Degan(  1908),  17  O.L.R. 
66,  followed.]  — See  Criminal 
Law,  2. 

Bex  v.  Graham,  Be  (1910),  2 
O.W.N.  463,  distinguished.]  — 
See  Criminal  Law,  2. 

Bex  v.  Lindsay  (1902),  18 
Times  L.R.  761,  commented  on.] 
— See  Criminal  Law,  2. 

Bex  v.  Smith  (1909),  16  Can. 
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Crim.  Gas.  425,  distinguished.] 
— See  Criminal  Law,  2. 

Rogers  v.  National  Drug  and 
Chemical  Co.  (1911),  23  O.L.R. 
234,  affirmed.]  — See  Landlord 
and  Tenant. 

Royal  Electric  Co.  v.  Heve 
(1902),  32  S.C.R.  462,  specially 
referred  to.] — See  Negligence, 

2. 

Russell , Ex  p.  (1882),  19  Ch. 
D.  588,  distinguished.]  — See 
Fraudulent  Conveyance. 

Russell  v.  Greenshields  (1911), 
23  O.L.R.  171,  affirmed.] — See 
Writ  of  Summons. 

Schumacher  and  Town  of 
Chesley,  Re  (1910),  21  O.L.R. 
522,  followed.] — See  Municipal 
Corporations,  4.  5. 

Smith  v.  Prosser,  [19071  2 
KB.  735,  followed.] — See  Pro- 
missory Notes,  1. 

Sovereign  Bank  of  Canada  v. 
Parsons  (1909),  18  O.L.R.  665, 
referred  to.] — See  Set-off. 

Stavert  v.  McMillan  (1910), 
21  O.L.R.  245,  reversed.] — See 
Banks  and  Banking,  1. 

Stecher  Lithographic  Co.  v. 
Ontario  Seed  Co.  (1910),  22 
O.L.R.  577,  varied.] — See  As- 
signments and  Preferences,  2. 

Sturmer  and  Town  of  Beaver- 
ton, Re  (1911),  24  O.L.R.  65,  76, 
discussed.]  — See  Municipal 
Corporations,  3. 

Toronto  Corporation  v.  Bell 
Telephone  Co.,  [1905]  A.C.  52, 
applied  and  followed.]  — See 
Municipal  Corporations,  2. 

Trimble  v.  Hill  (1879),  5 App. 
Cas.  342,  referred  to.]  — See 
Will,  3. 

Tutton  v.  Owners  of  S.S.  Ma- 
jestic, [1909]  2 K.B.  54,  speci- 
ally referred  to.] — See  Damages. 

Vancini,  In  re  (1904),  34 
S.C.R  621,  626,  followed .]—See 
Constitutional  Law. 


Warren  Gzowski  & Co.  v. 
Forst  & Co.  (1910),  22  O.L.R. 
441,  affirmed.] — See  Evidence. 

Weaver  v.  Sawyer  (1889),  16 
A.R.  422,  applied  and  followed.] 
— See  Appeal. 

Wilson  v.  Botsford-Jenks  Co. 
(1902),  1 O.W.R.  101,  followed.] 
— See  Negligence,  4. 

Wilson  v.  Boulter  (1899),  26 
A.R.  184,  distinguished.] — See 
Negligence,  2. 

CEMETERY. 

See  Assessment  and  Taxes. 

CHATTEL  MORTGAGE. 

See  Assignments  and  Prefer- 
ences, 2 — Company,  5. 

CHEQUE. 

See  Contract,  1. 


CHOSE  m ACTION. 

Assignment  of — Right  of  As- 
signee to  Sue  in  his  own  Name 
— Contract  for  Personal  Services 
— N on-assignability  - — • Claim  for 
Unliquidated  Damages  for 
Breach  — Judicature  Act,  sec. 
58(5).] — The  plaintiff  sued  for 
moneys  alleged  to  be  due  to  him 
by  the  defendants  for  his  own 
personal  services  as  a singer  and 
also  as  assignee  of  the  claims  of 
other  singers  for  like  services : — 
Held,  that  the  contracts  pursu- 
ant to  which  the  plaintiff  and 
his  assignors  rendered  their  ser- 
vices were  not  in  their  nature 
assignable:  in  effect,  what  the 
assignors  had  attempted  to  as- 
sign were  their  several  claims  for 
alleged  breaches  of  the  contracts. 
— Not  every  chose  in.  action  is 
covered  by  sec.  58,  sub-sec.  5,  of 
the  Judicature  Act;  and,  when 
the  contract  has  not  been  or  can- 
not be  assigned,  it  is  not  com- 
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petent,  under  that  enactment, 
when  a breach  of  contract  has 
occurred,  to  assign  a claim  to 
damages  for  the  breach,  so  as  to 
enable  the  assignee  to  sue  in  his 
own  name;  and,  therefore,  the 
plaintiff’s  claim  as  assignee 
could  not  be  entertained. — May 
v.  Lane  (1894),  64  L.J.Q.B.  236, 
71  T.L.R.  869,  followed. — judg- 
ment of  the  County  Court  of  the 
County  of  York  affirmed.  Cohen 
v.  Webber,  171. 

CLERK  OF  MUNICIPALITY. 

See  Municipal  Corporations, 
3,  5.  

CLUB. 

Unincorporated  Association — 
Bent  of  Club  Premises — Liabil- 
ity of  Members  of  Executive 
Committee — Liability  of  Whole 
Body  of  Members  — Contribu- 
tion.] — The  plaintiff  made  a 
lease  to  an  athletic  association 
of  premises  to  be  used  for  the  j 
purposes  of  the  association ; and,  j 
as  the  association  turned  out  to 
be  a mere  voluntary,  unincor- 
porated association,  he  sued  the  i 
members  of  the  executive  com- 
mittee for  a sum  unpaid  for  rent. 
There  was  no  evidence  as  to 
whether  the  plaintiff  knew  the 
position  of  the  association  when 
he  made  the  lease.  His  negotia- 
tions  were  with  the  executive 
committee,  and  the  lease  was 
signed  by  the  chairman  of  the 
committee  under  seal,  by  the  di- 
rection and  at  the  instance  of 
the  executive  committee,  who 
were  appointed  by  the  whole 
body  of  members  : — Held,  that 
those  were  bound  who  were  re- 
sponsible for  the  procuring  of 
the  lease  and  the  enjoyment  of 
its  benefits;  and,  semble,  the 
whole  body  of  the  members  in- 


itiating and  approving  of  the 
lease  might  have  been  made 
liable;  but  this  did  not  relieve 
from  liability  the  members  of  the 
executive  committee,  who  had 
been  sued;  there  being  no  de- 
fence by  way  of  abatement  for 
non-joinder  of  defendants,  there 
was  no  technical  difficulty  in 
giving  judgment  against  those 
before  the  Court;  and,  semble, 
they  might  have  contribution 
after  judgment  and  payment. — 
Review  of  the  authorities.  — 
Aikins  v.  Dominion  Live  Stock 
Association  of  Canada  (1896), 
17  P.R.  303,  followed.  Pears  v. 
Stonnont,  508. 


CODICIL. 

See  Will. 

COMMISSIONER  OF  POLICE. 

See  Constitutional  Law. 

COMMITTEE. 

See  Lunatic. 


COMPANY. 

1.  Director — Salary  as  Officer 
of  Company  — Approval  of 
Shareholders — Ontario  Compan- 
ies Act,  sec.  88 — Resolution  of 
Directors  — Confirmation.]—  In 
this  action  the  plaintiff  claimed 
a year’s  salary  as  mineralogist 
of  the  defendants,  a mining  com- 
pany, incorporated  under  the 
laws  of  Ontario ; he  was  a direc- 
tor of  the  company  during  the 
whole  of  the  same  year.  The 
plaintiff  relied  upon  a resolution 
of  the  first  board  of  directors  of 
the  company  appointing  him 
mineralogist  and  fixing  his  sal- 
ary. At  a meeting  of  share- 
holders, held  immediately  after 
the  meeting  of  the  directors  at 
which  the  resolution  was  passed, 
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the  minutes  of  the  directors’ 
meeting  were  approved,  con- 
firmed, and  adopted.  Several 
other  meetings  of  both  share- 
holders and  directors  were  held, 
on  the  same  day,  and  a new 
board  of  directors  was  elected. 
The  new  board  met  and  the 
minutes  of  their  meeting  con- 
tained an  entry  that  “the  min- 
utes of  the  meetings  of  the  di- 
rectors and  shareholders  held 
previous  to  this  meeting  were 
laid  before  the  meeting  and  were 
gone  over,  considered,  and  ap- 
proved. ’ ’ These  minutes  and  the 
minutes  of  the  last  meeting  of 
shareholders  were  signed  by  all 
the  directors  and  shareholders, 
except  one.  Evidence  was  given 
by  some  of  the  persons  present 
at  the  meetings,  which  went  to 
shew  that  the  resolution  was  not 
read  to  the  directors  and  share- 
holders who  signed  the  minutes : 
— Reid,  that  the  oral  evidence 
displaced  the  primd  facie  proof 
afforded  by  the  signed  minutes, 
and  that,  upon  the  whole  evi- 
dence, the  finding  should  be  that 
the  resolution  was  not  laid  be- 
fore the  meeting  of  the  new  di- 
rectors, and  was  not  considered 
and  approved  by  them,  nor  by 
the  shareholders  who  signed  the 
minutes. — Reid,  also,  that,  in  the 
absence  of  any  statutory  provi- 
sion that  the  consent  of  the 
shareholders  individually  i s 
equivalent  to  the  confirmation 
of  a by-law  at  a general  meet- 
ing, the  signing  of  the  minutes 
by  all  the  shareholders  but  one 
— assuming  that  they  knew  at 
the  time  that  they  were  confirm- 
ing the  resolution — was  not  a 
compliance  with  either  the  letter 
or  spirit  of  sec.  88  of  the  On- 
tario Companies  Act,  7 Edw. 
VII.  ch.  34. — Mackenzie  v.  Maple 


Mountain  Mining  Co.  (1910),  20 
O.L.R.  615,  distinguished. — Bir- 
ney  v.  Toronto  Milk  Co.  (1902), 
5 O.L.R.  1,  Beaudry  v.  Bead 
(1907),  10  O.W.R.  622,  625,  and 
Be  Queen  City  Plate  Glass  Co., 
Eastmure’s  Case  (1910),  1 O.W. 
N.  863,  approved  and  followed. 
— Judgment  of  Sutherland,  J., 
reversed.  Bartlett  v.  , Bartlett 
Mines  Limited,  419. 

2.  Rlegal  Disposition  of  As- 
sets— Acquisition  toy  Sharehold- 
er of  Shares  in  Another  Com- 
pany— Breach  of  Trust — Wind- 
ing-up of  Company  — Bight  of 
Liquidator  to  Follow  Assets.] — - 
In  the  circumstances  of  the 
case,  it  was  held,  that  certain 
shares  of  the  capital  stock  of  a 
new  company  were  acquired  by 
the  defendant  by  means  of  the 
assets  of  the  plaintiffs,  an  insol- 
vent company,  illegally  and  in 
breach  of  trust  applied  by  the 
president  of  the  plaintiffs  in  the 
purchase  of  the  shares  for  the 
defendant,  who  was  a share- 
holder in  the  plaintiff  company; 
that  notice  of  the  illegal  dealing 
was  to  be  imputed  to  the  defen- 
dant ; and  that  the  liquidator  of 
the  plaintiffs  was  entitled  to  fol- 
low the  assets  of  the  plaintiffs,  so 
illegally  used,  into  the  shares 
of  the  new  company  held  by  the 
defendant,  there  being  a suffi- 
cient ear-marking  and  identifica- 
tion of  the  fund  to  satisfy  the 
Court  of  its  trust  character. 
Chandler  & Massey  Limited  v. 
Irish,  513. 

3.  Shares  — Subscription  — 
Agreement  Made  after  Incorpor- 
ation and  not  with  Company — 
Cancellation  by  Letter  — Evi- 
dence of  Beceipt.] — The  plain- 
tiffs were  incorporated  as  a com- 
pany on  the  5th  December,  1906. 
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Two  days  later,  the  defendant 
signed  and  sealed  a document, 
which  had  already  been  signed 
and  sealed,  before  the  incorpora- 
tion, by  five  persons  who  became 
the  corporators  named  in  the 
charter,  and  by  two  others.  By 
this  document  ‘ ‘ the  under- 
signed” severally  covenanted 
and  agreed  each  with  the  other 
to  become  incorporated  as  a com- 
pany, and  severally  subscribed 
for  and  agreed  to  take  the  re- 
spective amounts  of  capital  stock 
of  the  company  set  opposite  their 
respective  names,  and  to  become 
shareholders  in  the  company  to 
the  said  amounts.  Before  any- 
thing was  done  by  the  company 
on  this  subscription  by  the  de- 
fendant, the  defendant  wrote  to 
the  president  of  the  company 
cancelling  his  subscription,  as 
found  by  the  the  trial  Judge — 
Held,  that  the  defendant  was 
not  liable  to  the  plaintiffs  for  the 
price  of  the  shares. — Per  Rid- 
dell, J. : — The  posting  of  a 
letter,  properly  stamped,  is  evi- 
dence of  the  fact  of  its  having 
been  received  by  the  person  to 
whom  it  was  addressed. — Judg- 
ment of  the  Junior  Judge  of  the 
County  Court  of  the  County  of 
Middlesex  affirmed.  Canadian 
Druggists’  Syndicate  Limited  v. 
Thompson , 108. 

4.  Shares  — Subscription  — 
Misrepresentations  of  Agent  — 
Delay  in  Repudiating  — Action 
for  Calls — Trial — Jury  — Ques- 
tions Left  to — Specific  Findings 
— General  Verdict  — Objections 
not  Taken  at  Trial  Urged  on  Ap- 
peal-Misdirection— By-law  Per- 
mitting Sale  of  Shares  at  Dis- 
count— Failure  to  Prove  at  Trial 
— Leave  to  Prove  upon  Appeal — 
Rejection  of  Evidence — Allot- 


[vol. 

ment — Statutory  Meeting — Pay- 
ment— Pleading — Relevancy  to 
Issues — Ontario  Companies  Act, 
secs.  106,  107,  108.] — In  an  ac- 
tion to  recover  calls  upon  shares 
of  the  capital  stock  of  a mining 
company,  the  main  defence  was, 
that  the  defendant  was  induced 
to  subscribe  by  false  and  fraudu- 
lent representations,  upon  dis- 
covering which  the  defendant 
had  repudiated  his  subscription. 
The  jury  found,  in  answer  to 
questions,  (1)  that  the  defend- 
ant was  not  misled  by  any  state- 
ment of  the  plaintiff  G.,  and  (3) 
that  the  defendant  delayed  un- 
reasonably to  repudiate  after 
he  became  dissatisfied  with  the 
terms.  The  4th  question  was: 
“Do  you  find  in  favour  of  the 
plaintiffs  or  the  defendant?”  A. 
“The  plaintiffs.”  The  trial 
Judge,  upon  these  answers,  en- 
tered judgment  for  the  plain- 
tiffs.— Upon  appeal,  the  defen- 
dant objected  (a)  that  there  was 
misdirection  in  telling  the  jury 
that  a statement,  by  a person 
soliciting  subscriptions  for 
shares,  that  according  to  the  en- 
gineer’s report  the  outlook  was 
good,  and  that  it  was  a promis- 
ing outlook,  that  being  the  sub- 
stance of  the  engineer’s  report, 
was  not  a misrepresentation,  but 
simple  commendation : — Held, 
that,  as  no  objection  was,  at  the 
trial,  taken  to  the  charge  in  this 
respect,  and  as  the  trial  Judge 
fairly  stated  the  law  on  the  sub- 
ject, leaving  the  jury  to  deal 
with  the  question  of  fact  as  to 
what  actually  occurred,  this  ob- 
jection could  not  prevail. — The 
defendant  objected  (b)  that 
other  questions  should  have  been 
submitted  to  the  jury: — Held, 
that,  as  no  request  was  made  to 
the  trial  Judge  to  submit  any 
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other  question,  and  those  sub- 
mitted seemed  to  cover  all  the 
issues  of  fact  involved,  this  ob- 
jection could  not  prevail. — The 
defendant  objected  (c)  that 
question  No.  4 should  not  have 
been  submitted  to  the  jury:— 
Held , that,  no  objection  having 
been  made  when  the  trial  Judge 
proposed  to  submit  this  question 
nor  until  the  appeal,  no  objec- 
tion ought  to  be  entertained 
now;  but,  even  if  it  had  been 
objected  to  at  the  proper  time,  it 
was  not  wrong  to  put  the  ques- 
tion. The  Judge  is  not  pre- 
vented from  asking  the  general 
question,  if  he  thinks  fit,  pro- 
vided he  makes  his  charge  suffi- 
ciently comprehensive  to  enable 
the  jury  to  deal  with  the  issues 
by  a general  verdict.  The  jury 
answered  the  specific  questions 
as  well  as  the  general  question, 
and  their  answers  harmonised. — 
Furlong  v.  Carroll  (1882),  7 
A.R.  145,  followed.  — Reid  v. 
Barnes  (1894),  25  O.R.  223,  dis- 
tinguished.— The  defendant  ob- 
jected (d)  that  there  was  no 
proof  of  a by-law  of  the  plain- 
tiff company  permitting  the  sale 
of  shares  at  a discount  | — Held, 
that,  as  the  point  was  not  taken 
at  the  trial,  and  as  it  appeared 
that  the  proof  could  have  been 
easily  supplied,  because  there 
was  in  fact  such  a by-law,  the 
plaintiffs  should  be  allowed  to 
put  in  a copy  before  the  Court 
upon  appeal.  — The  defendant 
objected  (e)  that  evidence  to 
shew  that  no  statutory  meeting 
of  the  company  under  sec.  Ill 
of  the  Ontario  Companies  Act 
was  held,  was  rejected,  and  (/) 
that  evidence  tendered  for  the 
purpose  of  shewing  non-compli- 
ance with  sec.  106  of  the  On- 
tario Companies  Act  as  regards 


payment  before  the  allotment, 
was  improperly  rejected : — Held, 
that,  as  these  points  were  not 
raised  by  the  defendant’s  plead- 
ing, and  no  application  to  amend 
was  made,  the  ruling  of  the  trial 
Judge  that  the  evidence  should 
not  be  received,  because  not  rele- 
vant to  the  issues,  should  not  be 
interfered  with. — Sections  106, 
107,  and  108  of  the  Ontario  Com- 
panies Act  considered.  — An  al- 
lotment without  compliance  with 
the  requirements  of  sec.  106  is 
not  a void  but  a voidable  allot- 
ment ; and,  if  it  is  to  be  avoided, 
it  can  only  be  upon  a record  pro- 
perly framed  for  that  purpose. 
— Judgment  of  Boyd,  C.,  affirm- 
ed. Gowganda-Queen  Mines 
Limited  v.  Boeckh,  293. 

5.  Winding-up  — ■ Sale  of 
Assets  by  Liquidators  — Claim 
by  Mortgagees  to  Proceeds  or 
for  Conversion  — - Leave  to 
Bring  Action  against  liqui- 
dators — Powers  of  Referee 
— Dominion  Winding-up  Act, 
secs.  22,  110,  133 — Discretion.]  — 
Section  133  of  the  Winding-up 
Act,  R.S.C.  1906,  ch.  144,  is  to  be 
read  in  connection  with  sec.  22 : 
sec.  133  lays  down  the  rule;  sec. 
22  gives  the  exception. — In  pro- 
ceedings for  the  winding-up  of 
an  insolvent  company  under  that 
Act,  the  defendants  were  ap- 
pointed liquidators,  and  sold,  as 
the  property  of  the  insolvent 
company,  certain  goods  and 
chattels  and  book-debts  and 
choses  in  action  which  the  plain- 
tiffs alleged  were  mortgaged  to 
them  in  trust  to  secure  the 
bonds  of  the  insolvent  company. 
The  defendants  asserted  that 
this  mortgage  was  void  under 
the  Bills  of  Sale  and  Chattel 
Mortgage  Act,  for  want  of  regis- 
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tration  and  renewal,  and  also 
for  want  of  an  affidavit  of  bona 
fides.  The  plaintiffs  applied  to 
an  Official  Referee,  to  whom 
were  delegated  the  powers  of  the 
Court  under  sec.  110  of  the  Act, 
and  obtained  from  him  leave  to 
begin  and  prosecute  an  action 
against  the  defendants  in  respect 
to  the  assets  sold,  claiming  (1) 
the  proceeds  or  (2)  damages  for 
the  conversion  : — Held,  that  the 
language  of  sec.  133  was  not  ap- 
plicable to  the  alternative  claim 
for  conversion ; and  quaere,  whe- 
ther it  was  applicable  to  the 
claim  for  the  proceeds ; but,  even 
if  the  Referee  had  jurisdiction 
to  adjudicate  upon  the  claims  in 
the  winding-up,  he  had  a discre- 
tion, under  sec.  22,  to  give  leave 
to  bring  an  action;  and  it  could 
not  be  said  that  that  discretion 
was  improperly  exercised.  - — 
Order  of  Sutherland,  J.,  af- 
firmed. Re  Raven  Lake  Port- 
land.I Cement  Co.,  National  Trust 
Co.  v.  Trusts  and  Guarantee  Co., 
286. 

See  Banks  and  Banking — Es- 
toppel— Set-off. 


COMPENSATION. 

See  Mortgage,  2. 


CONDITION. 

See  Contract,  1,  2. 


CONDITIONAL  APPEARANCE. 

See  Writ  of  Summons. 

CONSENT  JUDGMENT. 

See  Estoppel. 

CONSTITUTIONAL  LAW. 

R.S.C.  1906,  ck.  92 — Intra 
Vires — Appointment  of  Domin- 
ion Commissioner  of  Police  for 


[vol. 

Provisional  Districts  in  Ontario 

— Issue  of  two  Commissions  — 
One  Commission  Covering  two 
Districts  — “Person  Fulfilling 
Public  Duty” — R.S.O.  1897,  ck. 
88 — Notice  of  Action — Informal 
Conviction  for  Bringing  Intoxi- 
cating Liquor  into  Proclaimed 
District — Imposition  of  Fine  and 
Costs  — Claim  for  Money  Had 
and  Received  — Destruction  of 
Liquors  — Criminal  Code,  secs. 
613,  614—6  & 7 Edw.  VII.  ck. 
9 — Absence  of  Searck  Warrant 

— Nominal  Damages  — Witk- 
drawal  of  Case  from  Jury  — 
Costs.] — The  plaintiff,  who  lived 
in  C.,  a place  within  a district 
specified  in  a proclamation 
under  Part  III.  of  the  Criminal 
Code,  had  a parcel  of  intoxicat- 
ing liquors  shipped  to  him  at  C. 
The  parcel  was  seized  at  the  rail- 
way station  at  C. ; the  plaintiff 
was  brought  by  a constable  be- 
fore the  defendant,  a Commis- 
sioner of  Police,  appointed  under 
the  authority  of  R.S.C.  1906,  ch. 
92,  and  was  told  by  the  defen- 
dant that  he  (the  plaintiff) 
would  have  to  pay  a fine,  or  go  to 
gaol,  as  this  was  a second  offence. 
There  was  no  information,  no 
summons,  no  charge  laid  or  read, 
no  formal  conviction,  no  record 
of  any  kind,  except  an  entry  in 
the  defendant’s  returns-book.  A 
fine  of  $100  and  $10  costs  were 
demanded  by  the  defendant  and 
paid  by  the  plaintiff.  The  plain- 
tiff served  notice  of  motion  to 
quash  the  supposed  conviction ; 
the  defendant  stated  that  there 
were  no  papers;  and  no  order 
was  made  upon  the  motion.  In 
this  action  the  plaintiff  claimed 
a return  of  the  money  paid  and 
damages.  He  did  not  allege  in 
his  statement  of  claim  that  the 
defendant’s  act  was  done  malici- 
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ously  and  without  reasonable 
and  probable  cause.  No  notice 
of  action  was  served  on  the  defen- 
dant. The  trial  Judge  found  that 
the  action  was  not  commenced 
within  six  months  after  the  act 
complained  of  was  committed; 
and,  on  that  ground,  and  because 
no  notice  of  action  was  given,  he 
withdrew  the  case  from  the  jury 
and  dismissed  the  action : — Held, 
that  the  action  was  properly  dis- 
missed on  the  latter  ground ; but 
{per  Riddell,  J.)  as  to  the 
former,  that  the  trial  Judge 
should  have  left  it  to  the  jury  to 
say  whether  the  action  was 
brought  within  six  months  after 
the  act  committed,  the  evidence 
being  conflicting  as  to  the  day 
on  which  the  plaintiff  appeared 
before  the  defendant. — The  de- 
fendant had  two  commissions, 
both  under  the  Great  Seal  of 
Canada  and  both  dated  the  31st 
August,  1908 : by  one  he  was  ap- 
pointed a Commissioner  under 
Part  III.  of  the  Criminal  Code 
for  the  Provisional  Judicial  Dis- 
tricts of  Algoma  and  Nipissing, 
lying  within  twenty  miles  on 
each  side  of  the  located  line  of 
the  National  Transcontinental 
Railway,  including  the  line  it- 
self— a district  proclaimed  as  of 
the  1st  August,  1908,  under  the 
provisions  of  Part  III.;  by  the 
other  he  was  appointed  a Com- 
missioner of  Police  for  the  Pro- 
visional Judicial  Districts  of  Al- 
goma and  Nipissing : — Held,  per 
Riddell,  J.,  that  there  was  no 
reason  why  the  defendant  should 
not  hold  both  commissions  at  the 
same  time ; the  latter  commission 
was  under  R.S.C.  1906,  ch.  92, 
sec.  2 ; and,  by  that  enactment, 
the  Governor  in  Council  has 
authority  to  appoint  for  more 
than  one  provisional  judicial  dis- 


trict in  and  by  the  same  com- 
mission. — Held,  per  Curiam, 
that  the  statute  R.S.C.  1906,  ch. 
92,  sec.  3 of  which  gives  to  Com- 
missioners of  Police,  for  the  pur- 
pose of  carrying  out  the  criminal 
laws  and  other  laws  of  Canada 
only,  all  the  powers  of  Justices 
of  the  Peace  generally,  Police 
Magistrates,  and  Stipendiary 
Magistrates  in  the  same  district, 
is  intra  vires  of  the  Dominion 
Parliament.  In  re  Vancini 
(1904),  34  S.C.R.  621,  626,  fol- 
lowed.— Held,  also,  per  Curiam, 
that  the  defendant  was,  there- 
fore, while  in  the  exercise  of  his 
jurisdiction,  a person  fulfilling 
a public  duty,  within  the  mean- 
ing of  R.S.O.  1897,  ch.  88,  sec. 
1,  and  entitled,  under  sec.  1(2) 
and  sec.  14,  to  notice  of  action. 
— Semble,  per  Riddell,  J.,  that 
the  bona  fides  and  honest  belief 
of  the  defendant  that  he  was 
within  the  class  of  persons  men- 
tioned in  sec.  1 of  ch.  88,  would 
not  avail  to  protect  him  if  in  law 
and  in  fact  he  was  not ; nor 
would  the  position  of  the  de- 
fendant be  bettered  by  the  fact 
that  his  commission  was  author- 
ised by  legislation,  if  that  legis- 
lation were  ultra  vires,  or  if  he 
acted  under  an  unconstitutional 
statute. — Held,  per  Riddell,  J., 
that,  although  there  is  no  power 
to  issue  a search  warrant  or  seize 
liquor  without  the  oath  or  affirm- 
ation required  by  sec.  613  of  the 
Criminal  Code,  as  amended  by 
6 & 7 Edw.  VII.  ch.  9,  sec.  4, 
and  although  the  seizure  was 
made  without  any  oath  or  affirm- 
ation or  search  warrant,  there 
was  no  cause  of  action  against 
the  defendant  for  that  irregu- 
larity, for  he  gave  no  direction 
to  seize;  but,  the  liquor  having 
been  seized  under  sec.  6 of  that 
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Act,  the  constable  acted  pro- 
perly in  conveying  the  plaintiff 
before  the  defendant;  and  the 
defendant  had  jurisdiction  to 
try  him;  and,  even  if  the  pro- 
ceedings were  wholly  void,  he 
was  entitled  to  notice  of  action ; 
it  was  clear  that  the  defendant 
was  acting  in  his  capacity  as  a 
magistrate,  and  there  was  no  ne- 
cessity for  leaving  the  matter  to 
the  jury.  — The  defendant  di- 
rected the  Chief  of  Police  to  dis- 
pose of  the  liquor  “as  was  usu- 
ally done”  — and  that  appar- 
ently was  to  destroy  part  and  j 
give  part  to  the  hospitals : — 
Held,  per  Riddell,  J.,  that  this, 
being  contrary  to  sec.  614  of  the 
Criminal  Code,  as  amended  by 
6 & 7 Edw.  VII.  ch.  9,  was  done 
without  jurisdiction,  and  was  a 
conversion  of  the  liquor;  but  on 
this  head  the  plaintiff  could 
prove  no  damage,  for  the  liquor 
had  to  be  destroyed  in  any  case ; 
and,  although  a jury  might  find 
that  the  defendant  had  not  in 
this  respect  acted  in  his  official 
capacity,  a new  trial  should  not 
be  granted  in  order  that  the 
plaintiff  might  recover  nominal 
damages. — Held,  per  Clute,  J., 
as  to  the  disposition  of  the 
liquor,  that  the  plaintiff  had 
shewn  no  damage ; the  forfeiture 
and  destruction  of  the  liquor 
were  acts  within  the  jurisdiction 
of  the  defendant  as  Commis- 
sioner, and  in  respect  of  which 
he  was  entitled  to  notice  of  ac- 
tion.— Held,  per  Curiam,  as  to 
the  $110,  sued  for  as  money  had 
and  received,  that  the  taking  of 
it  was  colore  officii,  and  as  to 
that  claim  notice  of  action  was 
also  necessary. — Review  of  the 
authorities  upon  this  point.  — 
The  plaintiff’s  appeal  from  the 
judgment  dismissing  the  action 
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was  dismissed;  but,  in  view  of 
the  conduct  of  the  defendant, 
without  costs.  Geller  v.  Lough- 
rin,  18. 


CONTINGENT  REMAINDER. 

See  Will,  2. 

CONTINUATION  SCHOOLS. 

See  Schools. 

CONTRACT. 

1.  Conditional  Oral  Promise 
by  Bank  Manager  to  Pay  Cheque 
of  Customer — Fulfilment  of  Con- 
dition— Consideration  for  Pro- 
mise— Forbearance  of  Promisee 
to  Interfere  with  Sale  of  Goods 
by  Customer — Interest  of  Bank 
— Liability — Money  Received  by 
Bank  for  Promisee.] — The  plain- 
tiff sold  goods  to  C.  and  received 
from  C.  a cheque  upon  a bank, 
of  which  C.  was  a customer,  for 
the  price  agreed  upon.  The 
manager  of  the  bank  knew  that 
a sale  had  been  arranged  by  C. 
of  goods  which  included  the 
goods  of  the  plaintiff,  and  that 
the  proceeds  were  to  be  placed 
to  C.’s  credit  in  the  bank,  and 
that,  without  the  plaintiff’s 
agreement  and  acquiescence,  the 
sale  arranged  could  not  be  car- 
ried through.  In  these  circum- 
stances (C.’s  account  in  the  bank 
being  much  overdrawn),  the 
manager  made  an  oral  promise 
to  the  plaintiff  that,  upon  the 
sale  being  completed  and  the 
purchase-money  placed  to  the 
credit  of  C.,  the  bank  would  pay 
the  amount  of  the  cheque.  The 
sale  was  carried  out  and  the 
proceeds  paid  into  the  bank ; and 
the  plaintiff  sued  the  bank  and 
C.  for  the  amount  of  the  cheque : 
— Held,  that  there  was  a new 
and  distinct  consideration  for 
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the  promise  made  by  the  bank 
manager,  namely,  the  forbear- 
ance to  exercise  legal  rights  on 
the  part  of  the  plaintiff  and  the 
direct  interest  of  and  benefit  to 
the  bank  in  the  property  passing 
to  their  customer ; and,  therefore, 
the  bank  were  bound  by  the 
manager’s  promise,  and  were 
liable  for  the  amount  of  the 
cheque. — Harburg  India  Rubber 
Comb  Co.  v.  Martin,  [1902]  1 
K.B.  778,  specially  referred  to 
and  explained. — Per  Meredith, 
J.A. : — To  the  extent  of  the 
plaintiff’s  claim,  the  money  re- 
ceived by  the  bank  for  the  goods 
was  received  by  them  for  the 
plaintiff : — Judgment  of  Teet- 
zel,  J.,  confirming  the  report  of 
an  Official  Referee,  affirmed. 
Adams  v.  Craig,  490. 

2.  Oral  Evidence  to  Contra- 
dict Written  Agreement — Inad- 
missibility — - Specific  Clause  in 
Writing  Inconsistent  ivith  Con- 
dition Sought  to  be  Introduced — 
Action  for  Return  of  Money 
Paid — Evidence  Taken  on  Com- 
mission — - Unsatisfactory  Char- 
acter of.]  — The  plaintiff  paid 
money  to  the  defendants  under 
a written  contract  for  the  pur- 
chase of  land  from  the  defen- 
dants, upon  terms  and  condi- 
tions set  out  in  the  writing.  The 
plaintiff  sought  the  return  of  his 
money,  alleging  that  he  was  one 
of  a number  of  persons,  called 
a ‘ 1 syndicate,  ’ ’ who  were  to  buy 
a tract  of  land  from  the  defen- 
dants, and  that  it  was  a condi- 
tion of  the  agreement  that  “if 
the  syndicate  failed  to  fill,”  that 
is,  if  there  were  not  a sufficient 
number  of  persons  procured  to 
enter  into  the  agreement  to  pur- 
chase the  whole  tract,  “we 
should  get  our  money  back  at 
44 — XXIY.  O.L.R. 


once.”  This  term  was  not  in 
the  writing,  but  it  provided  that 
‘ ‘ if  the  total  lands  purchased  by 
the  purchasers  from  the  com- 
pany under  this  agreement  on  or 
before  the  day  of 

A.D.  19  , does  not  equal  or  ex- 

ceed in  the  aggregate 
acres  of  land,  and  if  the  cash 
payment  of  50  cents  per  acre 
has  not  been  made  ...  on 
at  least  acres  of  land  on 

or  before  the  day  of 

A.D.  19  , then  and  in  that 

event,  at  the  option  of  the  com- 
pany, all  moneys  paid  by  each 
purchaser  under  this  agreement 
may  be  returned  to  him  and  this 
agreement  will  then  and  there 
be  at  an  end:”  — Held,  that 
evidence  of  the  condition  al- 
leged by  the  plaintiff  was 
inadmissible,  its  effect  being 
to  contradict  or  vary  a distinct 
term  of  the  written  instrument. 
— Judgment  of  a Divisional 
Court,  23  O.L.R.  140,  reversed. — 
Remarks  per  Moss,  C'.J.O.,  on 
the  unsatisfactory  character  of 
evidence  taken  on  commission 
and  the  contradictions  in  the 
plaintiff’s  own  testimony.  Car- 
ter v.  Canadian  Northern  R.W. 
Co.,  370. 

See  Chose  in  Action — Com- 
pany, 3 — Fraudulent  Convey- 
ance — Insurance  — Landlord 
and  Tenant — Mortgage — Rail- 
way, 2 — Set-off — Vendor  and 
Purchaser — Writ  of  Summons. 


CONTRIBUTION. 

See  Club. 


CONTRIBUTORY. 

See  Banks  and  Banking,  2 — 
Estoppel. 
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CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  2,  3. 

CONVERSION. 

See  Executors  and  Adminis- 
trators, 1. 

CONVICTION. 

See  Constitutional  Law — 
Criminal  Law. 

COSTS. 

Security  for  Costs  — Issue  as  \ 
to  Identity  of  Claimant  of  In-  j 
terest  in  Land — Claimant  out  of  I 
the  Jurisdiction  — Real  Actor — ! 
Onus.] — A litigant  will,  on  the! 
ground  that  he  is  beyond  the  ] 
jurisdiction  of  the  Court,  be ! 
ordered  to  give  security  for j 
costs,  if  he  be  a real  actor,  the 
form  being  immaterial.  — MeC. 
applied  to  the  Master  of  Titles, 
under  the  Land  Titles  Act,  to  be 
registered  as  owner  in  fee  of  cer- 
tain land.  A claim  to  an  inter- 
est in  the  land  was  filed  by  B., 
who  resided  out  of  the  Province, 
and  the  Master  decided  that  if  B. 
were  really  the  brother  of  McC., 
as  he  asserted,  and  she  denied, 
he  was  entitled  to  a share  in  the 
land.  The  evidence  adduced  be- 
fore the  Master  was  insufficient 
to  establish  that  B.  was  the  per- 
son he  represented  himself  to  be. 
The  Master  referred  the  question 
of  the  identity  of  B.  to  the 
Court,  and  an  order  was  made 
directing  the  trial  of  an  issue 
between  B.  and  McC.  to  deter- 
mine that  question.  It  appeared 
that  two  actions  had  already 
been  brought  by  B.  to  establish 
his  claim,  in  both  of  which  secur- 
ity for  costs  had  been  ordered, 
and  that  both  actions  had  been 
dismissed : — Held,  that  B.  was 
a real  and  not  a mere  nominal 


actor  in  the  issue  directed,  and 
must  give  security  for  the  costs 
of  McC. — Order  of  Riddell,  J., 
affirmed.  Boyle  v.  McCabe , 313. 

See  Constitution al  Law — 
Criminal  Law,  2 — Division 
Courts  — Municipal  Corpora- 
tions, 1. 


COUNTY  COURTS. 

See  Appeal. 


COURTS. 

See  Appeal — Division  Courts. 

CREDITORS’  RELIEF  ACT. 

See  Assignments  and  Prefer- 
ences, 1. 

CRIMINAL  LAW. 

1.  Bigamy  — Proof  of  First 
Marriage — Criminal  Code,  sec. 
307  — Foreign  Marriage  — Evi- 
dence— Admission  of  Accused — 
Testimony  of  Witnesses  Un- 
skilled in  Foreign  Law  — Pre- 
sumption — Judicial  Notice.]  — 
Upon  an  indictment  for  bigamy, 
it  is  necessary  for  the  Crown, 
under  sec.  307  of  the  Criminal 
Code,  to  prove  a real  legal  mar- 
riage in  the  first  instance. — And 
held,  in  this  case,  the  second 
marriage  in  Ontario  being  fully 
proved,  that  there  was  sufficient 
legal  evidence  of  the  first  marri- 
age, which  took  place  in  Mace- 
donia, to  warrant  the  conviction 
of  the  accused  for  bigamy. — The 
evidence  was : first,  an  admis- 
sion of  the  accused,  made  after 
he  was  arrested  upon  the  charge 
of  bigamy,  that  he  had  been 
married  in  Macedonia  to  a 
named  woman ; and,  second, 
the  testimony  of  several  wit- 
nesses who  said  they  were 
present  when  the  ceremony  was 
performed,  that  it  took  place  in 
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a village  Greek  church,  and  was 
performed  by  the  priest  of  that 
church,  in  the  presence  of  per- 
sons gathered  there  to  witness  it, 
that  it  was  performed  in  the 
same  manner  and  by  the  same 
priest  as  and  by  whom  marriages 
were  usually  performed  in  that 
village,  and  (in  so  far  as  the 
witnesses  were  qualified  to 
speak)  according  to  the  rites, 
laws,  and  customs  of  Macedo- 
nia ; that,  following  this  cere- 
mony, the  accused  and  the  wo- 
man named  lived  together  as 
man  and  wife  and  had  two  child- 
ren born  to  them;  and  that  the 
woman  and  children  were  left 
behind  in  Macedonia,  and  were 
still  living  with  the  mother  of 
the  accused. — The  testimony  of 
these  witnesses  was  not  sufficient 
to  prove  the  foreign  marriage 
law — to  do  so  a witness  must  be 
peritus  virtute  officii;  but  the 
testimony  was  of  some  weight, 
and  it  and  the  admission  to- 
gether were  sufficient  to  sup- 
port the  conviction. — Review  of 
the  authorities. — Regina  v.  Sav- 
age. (1876),  13  Cox  C.C.  178, 
which  was  followed  in  Regina  v. 
Ray  (1890),  20  O.R.  212,  and 
Rex  v.  Lindsay  (1902),  18  Times 
L.R.  761,  commented  on.  — 
Semble,  per  Magee,  J.A.,  that 
the  Court  may  be  bound  to  take 
judicial  notice  of  the  status  of 
the  Greek  Church  in  Macedonia, 
and,  under  presumption  of  the 
identity  of  foreign  law  with  our 
own  until  the  contrary  is  proved, 
accept  the  validity  of  the  cere- 
mony performed.  Rex  v.  Naoum, 
306. 

2.  Imprisonment  without  War- 
rant — Habeas  Corpus  — Right- 
fulness of  Detention  at  Time  of 
Return — Valid  Warrant — Costs 


of  Conveying  to  Gael— Amend- 
ment of  Warrant  — Conviction 
for  Offence  against  Liquor  Li- 
cense Act — Evidence  not  Taken 
before  Summons  Issued — Crim- 
inal Code,  sec.  655  (9  Edw.  VII. 
ch.  9) — Sufficiency  of  Informa- 
tion— Date  of  Offence — Previous 
Conviction  — ee  Autrefois  Con- 
vict” — Evidence.] — The  inquiry 
upon  a habeas  corpus  goes  no 
further  than  the  determination 
of  the  rightfulness  of  the  deten- 
tion at  the  time  of  the  return 
upon  which  the  Court  delivers 
judgment ; and  the  circumstance 
(if  it  exists)  that  the  original 
capture  was  illegal,  does  not  en- 
title the  prisoner  to  his  discharge 
if  at  the  time  judgment  is  given 
there  be  a valid  warrant  justify- 
ing his  detention.  — And  where 
the  defendant  applied  for  ad- 
mission to  the  gaol  and  was  ad- 
mitted one  day  before  the  war- 
rant for  his  commitment  was  in 
the  hands  of  the  gaoler,  and 
after  that  obtained  a writ  of 
habeas  corpus,  in  answer  to 
which  the  warrant  was  returned, 
a motion  for  his  discharge  was 
refused. — Review  of  the  auth- 
orities.— The  warrant  was  valid 
upon  its  face,  but  a sum  of 
money  was  awarded  for  costs  of 
conveying  to  gaol: — Held,  that 
no  sum  should  have  been  charged 
at  all — the  prisoner  being  at  the 
gaol  door  and  anxious  to  deliver 
himself  up  before  the  warrant 
was  made ; but  the  warrant 
could,  and  should,  in  this  re- 
spect, be  amended. — Rex  v.  De- 
gan  (1908),  17  O.L.R.  366,  fol- 
lowed.— Upon  a motion  to  quash 
a magistrate’s  conviction  of  the 
defendant  for  a second  offence 
against  the  Liquor  License  Act, 
the  defendant  having  appeared 
without  objection  and  pleaded 
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“not  guilty:” — Held,  that  the 
magistrate  was  not  obliged, 
under  the  amendment  made  by 
9 Edw.  VII.  ch.  9 to  sec.  655  of 
the  Criminal  Code,  to  take  evi- 
dence before  the  issue  of  a sum- 
mons; a magistrate  is  justified, 
when  the  allegations  of  the  com- 
plainant are  such  as  to  convince 
him  of  the  propriety  of  issuing 
a summons,  in  issuing  such  a 
summons ; if  it  be  necessary  that 
such  allegations  be  upon  oath,  an 
information  upon  oath  is  suffi- 
cient; it  is  only  when  the  alle- 
gations of  the  complainant  do 
not  convince  the  magistrate  that 
a summons  should  issue,  that 
there  is  any  need  of  witnesses, 
and  until  that  time  there  are  no 
persons  who  are  his  witnesses. — 
Re  Rex  v.  Graham  (1910),  2 
O.W.N.  463,  and  The  King  v. 
Smith  (1909),  16  Can.  Crim. 
Cas.  425,  distinguished. — Ex  p. 
Archambault  (1910),  16  Can. 
Crim.  Cas.  433,  approved  and 
followed.  — The  defendant  was 
convicted  on  the  10th  May  of 
selling  liquor  without  a license 
“on  or  about  the  23rd  day  of 
April,  1911;”  and  was,  within 
three  hours  thereafter,  served 
with  a summons  for  selling 
liquor  “on  or  about  the  24th  day 
of  April,  1911;”  and  upon  this 
summons  he  was  convicted  on 
the  13th  May,  having  pleaded 
‘ ‘ not  guilty : ’ ’ — Held,  that,  if  he 
could  now  be  allowed  to  with- 
draw his  plea  and  plead  “autre- 
fois convict,”  he  must  prove  that 
the  offence  for  which  he  was  on 
trial  was  the  same  as  that  for 
which  he  had  been  convicted ; 
and  that  he  could  not  do,  accord- 
ing to  the  evidence  before  the 
magistrate.  Rex  v.  Mitchell, 
324. 

3.  Lord’s  Day  Act,  C.S.U.C. 
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ch.  104,  sec.  1 — Restaurant- 
keeper  — Sale  of  Cigars  and 
Candy  on  Sunday  — - Ancillary 
Business  — Articles  not  to  be 
Consumed  on  Premises — “Mer- 
chant or  Tradesman” — Proprie- 
tor of  News-stand — Druggist — 
Cigars  not  Sold  as  Drugs  — 
Works  of  Necessity — Stated  Case 
— Jurisdiction.] — Section  1 of 
the  Provincial  Lord’s  Day,  C.S. 
U.C.  ch.  104,  does  not  apply  to 
an  hotel-keeper  or  restaurant- 
keeper  as  such : they  are  not 
“merchants  or  tradesmen”  of 
the  “employer”  class;  mer- 
chants and  tradesmen  only  are 
prohibited  from  selling  goods 
and  from  exercising  their  ordin- 
ary calling  on  the  Lord ’s  day. — 
A restaurant-keeper  may  serve 
meals  and  refreshments  on  Sun- 
day — either  food  or  drink  or 
both,  and  even  a cigar  as  an  in- 
cident to  a meal ; but  it  is  of  the 
essence  of  his  calling  that  what 
he  sells  is  sold  for  consumption 
on  the  premises.  He  may  on 
week  days  have  an  ancillary  or 
collateral  business  as  a merchant 
or  tradesman,  and  sell,  as  mer- 
chandise, candy,  cigars,  etc. ; 
but,  as  to  this  he  is  a merchant 
or  tradesman,  and  must  obey  the 
Sunday  laws.  He  is  none  the 
less  a merchant  because  he  is 
also  a restaurant-keeper.  — 
Where  cigars  were  sold  on  a Sun- 
day by  the  accused  as  a mer- 
chant or  tradesman,  and  not  in 
the  course  of  his  business  as  a 
restaurant-keeper,  there  was  an 
offence  against  the  Act;  and  so 
with  “lagerine”  sold  in  bottles 
to  be  taken  from  the  premises. — 
Where  the  proprietor  of  a news- 
stand in  an  hotel  sold  cigars  as 
part  of  his  business,  he  was  a 
merchant  or  tradesman ; the  sale 
of  cigars  was  part  of  his  ordin- 
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ary  calling,  and  a sale  on  a Sun- 
day was  a violation  of  the  Act. 
So  with  a restaurant-keeper  who 
sold  candy  as  a merchant  or 
tradesman  and  not  in  the  course 
of  his  business  as  a restaurant- 
keeper.  — A druggist  who  sold 
cigars  on  Sunday  was  also  with- 
in the  Act.  There  was  no  evi- 
dence upon  which  it  could  be 
found  that  the  cigars  were  sold 
as  drugs  or  medicines,  so  as  to 
bring  them  within  the  exception 
in  the  Act;  nor  was  a cigar  a 
“necessity,”  within  the  meaning 
of  the  exception  as  to  ‘ ‘ works  of 
necessity  and  works  of  charity.” 
—A  merchant  or  tradesman  may 
in  some  cases  of  necessity  he 
compelled  to  practise  his  calling 
on  Sunday,  but  that  must  be  his 
necessity,  and  not  the  desire  or 
need  of  the  purchaser.  In  each 
case  it  must  be  shewn  that  what 
was  done  was,  upon  the  particu- 
lar facts,  a work  of  necessity  or 
mercy. — Review  of  the  authori- 
ties. — Differences  between  the 
C.S.U.C.  ch.  104  and  the  Eng- 
lish Act  29  Car.  II.  ch.  7, 
pointed  out. — A preliminary  ob- 
jection that  a Judge  of  the  High 
Court  had  no  jurisdiction  to 
hear  a stated  case  in  respect  of 
the  offences  in  question  was  over- 
ruled. Rex  v.  Wells,  77. 

See  Constitutional  Law. 


DAMAGES. 

Personal  Injuries  — Obstruc- 
tion in  Highway  — Absence  of 
Warning — Liability  of  Munici- 
pal Corporation — Assessment  of 
Damages — Evidence — Refusal  to  ! 
Submit  to  Operation  — Reason- 
ableness — • N eur  asthenia.] — The 
plaintiff,  a physician,  was  in- 
jured, while  driving  along  a j 
county  road,  early  in  the  morn-i 


ing,  by  reason  of  a barricade  be- 
ing left  without  a light,  or  with- 
out a sufficient  light,  upon  the 
road  at  a place  where  it  was 
under  repair: — Held,  upon  the 
evidence,  that  the  defendants, 
the  county  corporation,  were 
liable  in  damages  for  the  plain- 
tiff’s injuries.  — The  accident 
caused  a falling  of  the  right 
kidney,  an  injury  to  the  right 
pleura,  an  infected  gall  bladder 
and  a milder  form  of  neuras- 
thenia. The  most  serious  matter 
was  the  prolapsed  kidney,  the 
plaintiff  being  over  fifty-five 
years  of  age  • — Held,  upon  the 
evidence,  that  the  plaintiff  was 
not  called  upon  to  submit  to  an 
operation  for  the  kidney. — If  a 
patient  refuses  to  submit  to  an 
operation  which  it  is  reasonable 
that  he  should  submit  to,  the 
continuance  of  the  malady  or  in- 
jury which  such  operation  would 
cure  is  due  to  his  refusal  and  not 
to  the  original  cause.  Whether 
such  refusal  is  reasonable  or  not 
is  a question  to  be  decided  upon 
all  the  circumstances  of  the  case. 
If  the  medical  attendant  be  com- 
petent, and  no  attack  be  made 
upon  his  honesty,  it  is  not  un- 
reasonable for  the  patient  to  re- 
fuse to  submit  to  an  operation 
against  the  advice  of  the  attend- 
ant— which  was  this  case. — Tut- 
ton  v.  Owners  of  S.S.  Majestic, 
[1909]  2 K.B.  54,  specially  re- 
ferred to.  The  neurasthenia  was 
as  truly  an  injury  as  a broken 
bone.  — The  plaintiff’s  damages 
were  assessed  at  $12,500.  Bate- 
man v.  County  of  Middlesex,  84. 

See  Chose  in  Action — Con- 
stitutional Law — Negligence, 
2 — Railway,  2 — Set-off. 

DEATH. 

See  Negligence,  1. 
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DEFAMATION. 

1.  Libel  — Newspaper  — Not- 
ice Specifying  Statements  Com- 
plained of — Libel  and  Slander 
Act,  sec.  8 — Notice  not  Addres- 
sed to  Defendant  — Summary 
Judgment  Dismissing  Action .]  — 
In  an  action  for  a libel  pub- 
lished in  a newspaper,  it  must  be 
shewn  that  the  notice  specifying 
the  statements  complained  of, 
required  by  sec.  8 of  the  Libel  | 
and  Slander  Act,  was  given  to 
the  defendant  in  the  action.— 
Where  the  notice  was  addressed) 
to  the  publisher  and  general  j 
manager  of  a newspaper,  and! 
the  action  brought  against  the  | 
proprietor  of  the  newspaper,  the 
action  was  dismissed  by  a judg- i 
ment  upon  summary  appliea- ! 
tion,  as  upon  demurrer.  Benner 
v.  Mail  Printing  Co.,  507. 

2.  Slander — Words  Imputing 
a Crime — “ Robbed  the  City ” — 
Explanation  by  Other  Words— 
Circumstances  to  be  Considered 
— Understanding  of  Bystanders 
— Impossibility  of  “Robbing”  a 
Corporation — Innuendo  — Theft 
— Onus — Violence  of  Language 
and  Warmth  of  Manner — Quali- 
fied Privilege  — Alderman  Ad- 
dressing City  Council — Absence 
ff  Belief  in  Crime — Presence  of 
Persons  other  than  Members — 
Nullification  of  Privilege  — 
Jury.] — In  an  action  for  slander 
in  which  the  plaintiff  charges 
that  the  words  uttered  impute  a 
crime,  the  Court  may  and  should 
examine,  not  only  the  words 
charged  in  the  statement  of 
claim,  but  also  all  the  other 
words  used  at  the  same  time 
and  all  the  other  circumstances 
of  the  case;  and,  if  the  facts  are 
such  that,  taken  all  together, 
they  shew  that  the  alleged  slan- 


derous words  do  not  impute 
what  is  in  fact  a crime,  and  that 
no  reasonable  bystander  would 
consider  them  as  imputing  a 
crime,  the  jury  cannot  be  per- 
mitted to  hold  the  defendant 
liable  as  if  he  had  imputed  a 
crime  in  fact.  — Review  of  the 
authorities.  — The  defendant,  a 
member  of  a city  council,  in  ad- 
dressing the  council  said  that 
the  plaintiff  had  “ robbed  the 
city  of  $25  a year;”  and  these 
were  the  words  alleged  to  im- 
pute a crime.  It  was  plain,  from 
the  defendant’s  other  remarks, 
that  he  was  referring  to  money 
which  the  plaintiff  had  received 
as  the  rent  of  land  belonging  to 
the  city  corporation,  in  respect 
of  which  an  action  had  been 
brought  against  him  by  the  cor- 
poration, wherein  he  unsuccess- 
fully endeavoured  to  maintain 
his  right  to  the  moneys ; and  the 
! defendant  was  urging  that  the 
plaintiff’s  conduct  in  that  regard 
! was  such  that  no  consideration 
i should  be  shewn  to  him  in  a 
I matter  before  the  council  at  the 
I time  the  words  were  spoken : — 
Held  (Falconbridge,  C.J.K.B., 
dissenting),  that  upon  the  words 
as  charged  the  plaintiff  could  not 
succeed;  for  they  could  not,  in 
the  circumstances,  be  regarded 
as  imputing  a crime,  and  no  rea- 
sonable bystander  could  — nor 
was  there  evidence  that  any  per- 
son did; — so  regard  them;  and, 
besides,  the  crime  of  robbery 
could  not  be  committed  upon  a 
corporation  (Criminal  Code,  sec. 
445). — The  innuendo  was  that 
“the  defendant  by  the  said 
words  meant  to  charge  and  did 
charge  the  plaintiff  with  being  a 
thief,  having  stolen  from  the 
city  $25  a year,  which  the  de- 
fendant then  alleged  the  plain- 
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tiff  had  received  as  rent  from 
one  T.F.,  to  whom  the  plaintiff 
had  leased  . . . property  . 

. . belonging  to  the  city,  under 
the  belief  that  it  was  part  of  the 
property  covered  by  a lease 
which  he  then  held  from  the 
city : ” — Held,  that,  what  was 
charged  not  being  actual  theft, 
and  there  being  no  evidence  that 
any  one  who  heard  the  words 
understood  them  as  charging 
that  the  plaintiff  was  a thief,  the 
innuendo  also  failed.  — Held, 
also,  that  neither  the  language 
used  by  the  defendant  nor  his 
warmth  of  manner  was  evidence 
of  the  truth  of  the  innuendo. — 
Held,  also,  that  the  words  used 
did  not  impute  a crime  primd 
facie,  and  the  onus  was  on  the 
plaintiff  to  prove  his  innuendo. 
— Held,  also,  that  the  occasion 
was  one  of  qualified  privilege, 
and  the  defendant  had  the  right, 
as  a member  of  the  council,  to 
say  anything,  however  false, 
which  he  honestly  believed  to  be 
true;  hut,  if  a crime  was  in  fact 
imputed  by  him,  the  qualified 
privilege  would  be  nullified;  for 
he  did  not  actually  believe  that 
the  plaintiff  had  committed  a 
crime.— Per  Falconbridge,  C.J. : 
— The  words  were  actionable  be- 
cause they  were  calculated  to  in- 
duce the  belief  that  the  plaintiff 
had  committed  a crime.  The 
qualified  privilege  was  nullified, 
not  only  because  of  the  defend- 
ant’s own  knowledge  of  the  cir- 
cumstances, but  because,  when 
the  words  were  uttered,  many 
persons  were  present  besides  the 
members  of  the  council.  It  was 
not  necessary  for  the  plaintiff  to 
call  witnesses  to  say  that  they 
had  heard  the  words  and  under- 
stood them  to  impute  a crime : it 
was  for  the  jury  to  pass  upon 


I the  words.  Ward  v.  McBride, 
1 555.  

DESTRUCTION  OF  LIQUORS. 

See  Constitutional  Law. 

DEVISE. 

See  Will. 


DEVOLUTION  OF  ESTATES 
ACT. 

See  Executors  and  Adminis- 
trators, 2. 

DIRECTORS. 

See  Banks  and  Banking,  1 — 
Company,  1. 

DISCOVERY  OF  NEW 
EVIDENCE. 

See  New  Trial. 


DISMISSAL  OF  ACTION. 

See  Defamation,  1 — Estoppel 
— Will,  5. 

DIVISION  COURTS. 

J urisdiction — Personal  J udg- 
ment  against  Married  Woman 
before  1897 — Prohibition  against 
Enforcement  — Amendment  of 
J udgment  — Proprietary  J udg- 
ment  — Costs  of  Motion  — Scan- 
dalous Affidavit.] — As  the  law 
stood  in  1892,  a Division  Court 
had  no  jurisdiction  to  record  a 
personal  judgment  against  a 
married  woman : before  the 

amendment  made  to  the  Married 
Women’s  Property  Act,  in  1897, 
by  60  Viet.  ch.  22(0.),  there  was 
no  personal  liability  in  respect 
of  the  contracts  of  married  wo- 
men.— Judgment  was  entered  in 
a Division  Court,  in  1892, 
against  a man  and  his  wife  per- 
sonally, for  the  amount  due 
under  a certain  note  or  agree- 
ment, upon  their  consent;  and 
prohibition  was,  in  1911,  granted 
against  all  further  proceedings 
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upon  the  personal  judgment 
against  the  wife;  but  not  so  as 
to  prevent  the  amendment  of 
the  judgment. — Sernble,  that,  as 
the  Division  Court  had  jurisdic- 
tion to  entertain  the  action  and 
to  pronounce  a proper  judg- 
ment, and  the  wife  consented  to 
judgment,  and  it  appeared  that, 
at  the  time  of  the  contract  and 
when  the  action  in  the  Division 
Court  was  brought,  she  had  se- 
parate property,  the  Division 
Court  might  well  amend  the 
judgment  so  as  to  make  it  a pro- 
prietary one. — Costs  of  her  mo- 
tion for  prohibition  and  of  an 
appeal  were  withheld  from  the 
married  woman  defendant,  be- 
cause of  an  impertinent  and 
scandalous  statement  in  her  affi- 
davit.— Order  of  Clute,  J.,  re- 
versed. Re  Hamilton  v.  Perry, 
38. 

DOWER. 

See  Fraudulent  Conveyance 
— Mortgage,  1. 

EASEMENT. 

See  Railway,  2. 


ELECTRIC  CURRENT. 

See  Negligence,  2. 

ELECTRIC  POWER  COMPANY. 

See  Municipal  Corporations, 

2. 

EQUITABLE  EXECUTION. 

See  Receiver. 

EQUITABLE  JURISDICTION. 

See  Landlord  and  Tenant. 


ESTATE. 

See  Will. 


ESTOPPEL. 

Res  Judicata  — Company  — 
Winding-up  — Contributory  — 
Action  for  Calls  — Dismissal - — 
Consent  Judgment  — Grounds 
for — Ascertainment  — Evidence 
outside  of  Pleadings  and  Judg- 
ment.] — Held,  affirming  the 
judgment  of  Meredith,  C.J. 
C.P.,  22  O.L.R.  621,  that  the 
effect  of  the  consent  judgment 
dismissing  the  action  brought  by 
the  company  against  McK.  for 
calls  upon  shares  standing  in  his 
name,  was  to  bar  the  claim  of 
the  liquidator  to  hold  McK.  as 
a contributory  in  the  winding- 
up  of  the  company. — The  man- 
ner in  which  the  third  party 
claim  was  dealt  with  in  the  con- 
sent judgment,  the  contempor- 
aneous minute  in  the  company’s 
books  as  to  the  effect  of  the  dis- 
missal of  the  action,  and  the 
abstention  of  the  company  from 
any  subsequent  demand  for  pay- 
ment and  from  in  any  way  treat- 
ing McK.  as  a shareholder,  were 
circumstances  which  might  pro- 
perly be  regarded  as  throwing 
light  upon  the  intention  of  the 
parties  in  consenting  to  the 
judgment;  and,  with  the  light 
afforded  by  the  pleadings  and 
proceedings,  led  to  the  conclu- 
sion above  stated.  Re  Ontario 
Sugar  Co.,  McKinnon’s  Case, 
332. 

See  Limitation  of  Actions — 
Promissory  Notes,  1. 

EVIDENCE. 

Telephone  Conversation  be- 
tween Parties  — Testimony  of 
Persons  Hearing  Words  of  one 
Party  — Admissibility  — New 
Trial.] — The  decision  of  a Divi- 
sional Court,  22  O.L.R.  441,  af- 
firmed. Warren  Gzowshi  & Co. 
v.  Forst  & Co.,  282. 
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See  Company,  3,  4 — Con- 
tract, 2 — Criminal  Law,  1,  2 — 
Damages  — Estoppel  — Limi- 
tation of  Actions  — Lunatic — 
Malicious  Procedure  — ■ Muni- 
cipal Corporations,  1 — Negli- 
gence, 4 — New  Trial. 

EXECUTION. 

See  Executors  and  Adminis- 
trators, 1. 

EXECUTIVE  COMMITTEE. 

See  Club. 


EXECUTOR  DE  SON  TORT 

See  Executors  and  Adminis- 
trators, 1. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  Executor  de  sou  Tort — Sale 
of  Assets  of  Deceased  Intestate 
by  Intermeddler — Proceeds  Ap- 
plied in  Payment  of  Debts  and 
Funeral  Expenses  — Claim  by 
Administratrix  against  Pur- 
chasers in  Good  Faith — Conver- 
sion— Goods  Exempt  under  Exe- 
cution Act,  secs.  3 (/),  4,  6,  7 — 
Claim  of  Widow.] — Though  one 
who  takes  upon  himself  to  deal 
with  the  assets  of  a deceased 
person  is,  in  one  sense,  a wrong- 
doer, and  is  rightly  treated  as  an 
executor  de  son  tort,  his  acts  are 
not  entirely  void. — And  where 
the  brother  of  a deceased  intes- 
tate, without  authority,  sold  to 
persons  who  bought  in  good 
faith  the  property  of  the  de- 
ceased, and  applied  the  proceeds 
in  payment  of  the  funeral  ex- 
penses and  debts  of  the  deceased, 
it  was  held,  that  the  administra- 
trix of  the  estate  of  the  deceased, 
afterwards  appointed,  could  not 
succeed  in  a claim  against  the 
purchasers  for  conversion. — The 


administratrix  (the  widow  of 
the  deceased)  claimed,  in  the 
alternative,  the  proceeds  of  sale, 
to  the  extent  of  $100,  as  an  ex- 
emption under  the  Execution 
Act,  9 Edw.  VII.  ch.  47,  the 
property  sold  being,  as  she  al- 
leged, chattels  ordinarily  used  in 
the  occupation  of  the  deceased: 
— Held,  that  the  widow  was  not 
entitled  to  enforce  this  claim 
against  the  purchasers.  — Sec- 
tions 3 (/),  4,  6,  and  7 of  the  Act 
considered.  — Judgment  of  the 
County  Court  of  the  County  of 
Essex  affirmed  as  to  the  first 
claim  and  reversed  as  to  the 
second.  Pickering  v.  Thompson, 
378. 

2.  Grant  of  Letters  of  Ad- 
ministration to  Infant — Powers 
of  Surrogate  Court  — Validity 
of  Grant  until  Revoked  — 
Validity  of  Acts  of  Admin- 
istratrix — Powers  of  High 
Court  — Revocation  of  Grant 

— Sale  of  Land  by  Administra- 
trix without  Consent  of  Official 
Guardian  — Interest  of  Infants 

— Action  to  Set  aside  Sale  — 
Order  Approving  of  Sale  — De- 
volution of  Estates  Act,  sec.  19 — 
Appeal  — J urisdiction.  ] — The 
father  of  the  infant  plaintiffs, 
being  the  owner  of  land,  died 
intestate.  His  widow,  the  mother 
of  the  infants,  though  herself 
an  infant  at  the  time,  obtained 
from  a Surrogate  Court  a grant 
of  letters  of  administration  of 
the  estate  of  the  deceased,  and 
made  a sale  and  conveyance  of 
the  lands  to  the  defendant,  her 
father-in-law,  which  was  at- 
tacked by  the  infants  by  this  ac- 
tion, brought  in  the  High  Court : 
— Held,  that  the  letters  of  ad- 
ministration could  not  be 
treated  as  a nullity:  the  grant 
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was  an  adjudication  of  the  Court 
having  jurisdiction  in  the  pre- 
mises, and  was  binding  on  the 
High  Court;  and,  even  if  the 
letters  should  now  be  revoked, 
the  validity  of  acts  done  during 
their  currency  would  not  be  af- 
fected: — Held,  also,  that  the 
High  Court  had  no  power  to 
revoke  the  letters  granted  by  the 
Surrogate  Court.  - — Mutrie  v. 
Alexander  (1911),  23  O.L.R. 
396,  approved. — Held , also,  that 
the  objection  that  the  sale  was 
made  without  the  consent  of  the 
Official  Guardian  was  removed 
by  the  order  of  a Judge,  made 
at  the  trial  of  this  action,  ap- 
proving of  the  sale  and  confirm- 
ing it : Devolution  of  Estates 
Act,  R.S.O.  1897,  ch.  127,  sec. 
8;  10  Edw.  VII.  ch.  56,  sec.  19; 
and  that  order,  if  open  to  re- 
view, should  not  be  interfered 
with. — But,  per  Middleton,  J.. 
that  the  order  had  been  impro- 
perly embodied  in  the  judgment 
of  the  trial  Judge;  it  was  really 
an  order  made  by  him  in  the  ex- 
ercise of  a special  statutory  jur- 
isdiction, and  there  was  no  ap- 
peal from  it.  — Judgment  of 
Britton,  J.,  affirmed.  Belanger 
v.  Belanger , 439. 

See  Will,  4. 


EXEMPTION. 

See  Assessment  and  Taxes — 
Executors  and  Administra- 
tors, 1. 

EXTRA-PROVINCIAL  CORPOR- 
ATIONS LICENSING  ACT. 

See  Husband  and  Wife. 

PARMER’S  SON. 

See  Municipal  Corporations, 

4. 
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PINE. 

See  Constitutional  Law. 
EIRE. 

See  Parent  and  Child. 


FORECLOSURE. 

See  Mortgage,  1. 


FOREIGN  BANKING  CORPORA- 
TION. 

See  Husband  and  Wife. 

FOREIGN  COMMISSION. 

See  Contract,  2. 

FOREIGN  LAW. 

See  Criminal  Law,  1. 


FOREIGN  MARRIAGE. 

See  Criminal  Law,  1. 


FRAUD  AND  MISREPRESEN- 
TATIONS. 

See  Company,  4 — Promissory 
Notes,  1. 

FRAUDULENT  CONVEYANCE. 

Husband  and  Wife — Consid- 
eration— Assumption  of  Mort- 
gage— Bar  of  Bower  in  other 
Land  — Absence  of  Contract  — 
Voluntary  Settlement — Solvency 
of  Husband — Value  of  Assets — 
Goodwill  of  Business — Intent — 
13  Eliz.  ch.  5.] — On  the  18th 
August,  1908,  M.  and  his  brother 
bought  an  hotel  business — that 
is,  the  furniture,  stock,  goodwill, 
and  license — for  $8,500  from  A. 
The  brother  paid  $3,000  in  cash : 
and  M.  $3,500  by  the  conveyance 
to  A.  of  land  which  was  subject 
to  a mortgage,  M.’s  wife  joining 
in  this  conveyance  for  the  pur- 
pose of  barring  her  dower;  and 
the  brothers  gave  their  promis- 
sory notes  to  the  vendor  for  the 
balance,  $2,000.  The  brothers 
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then  began  to  carry  on  the  hotel 
business  as  partners.  On  the 
14th  November,  1908,  M.  con- 
veyed to  his  wife  other  land, 
said  to  be  worth  $15,000  over 
and  above  a mortgage  thereon, 
the  consideration  stated  being 
natural  love  and  affection,  the 
assumption  by  the  wife  of  the 
burden  of  the  mortgage  (which 
she  covenanted  to  pay),  and  $1. 
The  brothers  carried  on  the  hotel 
business  until  the  30th  March, 
1910,  when  they  made  an  assign- 
ment for  the  benefit  of  their  cre- 
ditors. Their  liabilities  then 
amounted  to  $8,810.93,  and  there 
were  no  assets  available  for  pay- 
ment of  their  creditors.  This 
action  was  brought  by  creditors 
of  the  firm,  on  behalf  of  them- 
selves and  all  other  creditors,  to 
set  aside  the  conveyance  of  the 
14th  November,  1908: — Held, 
upon  the  evidence,  that,  at  the 
time  the  wife  of  M.  joined  in 
the  conveyance  to  A.,  there  was 
no  contract  by  M.  to  convey  the 
other  property  to  her  in  consid- 
eration of  her  barring  her  dower 
in  the  property  conveyed  to  A. 
— Semble,  per  Riddell,  J.,  that, 
whether  she  had  or  had  not  in 
fact  and  in  law  a right  to  dower 
in  the  equity  of  redemption,  she 
would  not  be  concluded  if  she 
in  good  faith  believed  that  she 
had. — Forrest  v.  Lay  cock  { 1871), 
18  Gr.  611,  and  McDonald  v. 
Curran  (1909-10),  1 O.W.N. 
121,  389,  referred  to.  — Held, 
also,  that  the  assumption  by  the 
wife  of  the  mortgage  on  the  pro- 
perty conveyed  to  her  and  her 
covenant,  to  pay  it,  did  not 
amount,  in  the  circumstances,  to 
a valuable  consideration. — Held. 
therefore,  that  the  conveyance  to 
the  wife  was  a voluntary  settle- 
ment. — But  held  (Falcon- 


bridge,  C.J.K.B.,  dissenting), 
that  there  was  no  evidence  upon 
which  a fraudulent  intent  could 
be  found : M.  deemed  himself  to 
be  and  in  fact  was  solvent  when 
he  made  the  settlement  — his 
business  difficulties  arose  later, 
from  causes  not  to  be  antici- 
pated.— Judgment  of  Mulock, 
C.J.Ex.D.,  reversed. — Per  Rid- 
dell, J. : — -The  goodwill  of  the 
business  bought  by  M.  and  his 
brother  was  to  be  reckoned  as  an 
asset  when  determining  M.  ’s 
financial  condition  at  the  time 
the  settlement  was  made — especi- 
ally as  the  inquiry  was  not  as  to 
the  effect  of  the  settlement,  but 
as  to  the  intent  with  which  it 
was  made. — Exp.  Bussell ( 1882), 
19  Ch.  D.  588,  distinguished. — 
Per  Falconbridge,  C.  J. : — M. 
was  going  into  a hazardous  busi- 
ness; and  the  fraudulent  intent 
should  be  inferred.  The  good- 
will of  an  hotel  business  is  worth 
little,  being  subject  to  restric- 
tions and  chances  beyond  those 
of  ordinary  trade.  Ottawa  Wine 
Vaults  Co.  v.  McGuire , 591. 


FRESH  EVIDENCE  ON  APPEAL. 

See  Lunatic. 


GIFT. 

See  Will. 


GOODWILL. 

See  Fraudulent  Conveyance. 


HABEAS  CORPUS. 

See  Criminal  Law,  2. 


HARBOUR. 

See  Municipal  Corporations, 
5. 

HIGH  COURT  OF  JUSTICE. 

See  Executors  and  Adminis- 
trators, 2. 
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HIGH  SCHOOLS. 

See  Schools. 


HIGHWAY. 

Nonrepair — Injury  to  Travel- 
ler— Action  against  Municipal 
Corporation — Notice  of  Accident 
— • Sufficiency  — Failure  to  Spe- 
cify Exact  Locality — Excuse  for 
Insufficiency  — Absence  of  Pre- 
judice — Municipal  Act,  1903, 
sec.  606  (3)  (5).]- — In  an  action 
against  a township  corporation 
for  damages  for  personal  injur- 
ies sustained  by  the  plaintiff  by 
reason,  as  he  alleged,  of  a high- 
way in  the  township  being  out 
of  repair,  he  gave  the  corpora- 
tion a “ notice  in  writing  of  the 
accident  and  the  cause  thereof,” 
pursuant  to  the  Municipal  Act, 
1903,  sec.  606,  sub-sec.  3,  with- 
in the  proper  time,  but  did  not 
therein  indicate  the  precise  part 
of  the  highway  which  was  out  of 
repair: — Held,  that  the  notice 
was  sufficient,  as  it  afforded  rea- 
sonable information  to  enable 
the  municipal  council  to  investi- 
gate, and  the  evidence  shewed 
that  they  knew  the  place  of  the 
accident  and  did  in  fact  invest! 
gate. — And  semble,  per  Boyd.  C., 
that  if  the  notice  was  insuffici- 
ent, there  was  reasonable  excuse  I 
for  the  insufficiency  from  the  [ 
knowledge  of  the  council,  and 
the  defendants  had  not  been  pre- 
judiced in  their  defence  (sub- 
sec. 5 of  sec.  606,  second  pro- 
viso).— Per  Curiam: — The  stat- 
ute requires  only  1 1 notice  in 
writing  of  the  accident  and  the 
cause  thereof;’'  and  the  Court 
should  not  add  anything  to  that 
which  is  required  Young  v. 
Township  of  Bruce,  546. 


See  Damages — Motor  Vehi- 
cles Act — Municipal  Corpora- 
tions, 2 — Negligence,  3. 

HUSBAND  AND  WIFE. 

Mortgage  by  Wife  to  Secure 
Advance  to  Husband — Absence 
of  Independent  Advice — TJndue 
Influence  — Onus  — Evidence — 
Validity  of  Mortgage — Foreign 
Banking  Corporation — Author- 
ity to  Hold  Land  in  Ontario — 
Statutes  of  Mortmain — License 
to  Do  Business  in  Ontario — Ex- 
tra-Provincial Corporations  Lic- 
ensing Act — Loan  Corporations 
Act — Possession — Redemption — 
Account.] — Held,  affirming  the 
judgment  of  a Divisional  Court, 
23  O.L.R.  377,  that  all  the  de- 
fences to  the  action  failed,  and 
the  plaintiffs  were  entitled  to 
possession  of  the  mortgaged 
lands,  subject  to  an  accounting 
if  the  defendants  desired  to  re- 
deem. Euclid  Avenue  Trusts 
Co.  v.  Hohs,  447. 

See  Division  Courts — Fraud- 
ulent Conveyance — Mortgage, 
1. 


IMBECILE. 

See  Parent  and  Child. 

IMPRISONMENT. 

See  Criminal  Law,  2. 

IMPROVEMENTS. 

See  Mortgage,  2. 

INDEMNITY. 

See  Banks  and  Banking,  1. 

INDEPENDENT  ADVICE. 

See  Husband  and  Wife. 

INFANT. 

See  Executors  and  Adminis- 
trators, 2 — Negligence,  2 — 
Parent  and  Child. 
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INFORMATION. 

See  Criminal  Law,  2. 

INSOLVENCY. 

See  Assignments  and  Prefer- 
ences. 

INSURANCE. 

Life  Insurance — Benefit  Cer- 
tificate— Change  of  Apportion- 
ment — Person  Benefiting  by 
Change  — * Onus  — Unrighteous 
Transaction  — Agreement  that 
Apportionment  should  not  be 
Changed — Beneficiary  for  Val- 
ue, but  not  so  Recognised  in 
Policy — R.S.O.  1897,  ch.  203, 
sec.  51,  sub-secs.  3,  4 — Amend- 
ing Act,  1 Ffctw.  VII.  ch.  21, 
sec.  2,  sub-sec.  5, — Retroactiv- 
ity.) — The  rule  that  a person 
who  is  instrumental  in  the  fram- 
ing of  a will,  and  who  obtains 
a bounty  by  that  will,  must 
shew,  in  order  to  maintain  the 
benefit,  not  only  that  the  will 
was  read  over  to  the  testator  and 
that  he  was  of  sound  mind  and 
memory,  and  capable  of  com- 
prehending it,  but  that  the 
transaction  was  a righteous  one, 
is  applicable  to  the  case  of  an 
assured  altering  the  apportion- 
ment of  insurance  moneys  in 
favour  of  one  under  whose  in- 
fluence he  acts. — Fulton  v.  An- 
drew (1875),  L.R.  7 H.L.  448, 
471,  applied  and  followed. — The 
assured  had  apportioned  his  in- 
surance moneys  equally  among 
his  wife  and  two  daughters ; hut, 
while  living  at  the  house  of  one 
of  his  daughters,  shortly  before 
his  death,  and  when  he  was  in 
a feeble  state  of  health,  he  pur- 
ported to  change  the  apportion- 
ment so  as  to  make  that  daugh- 
ter (the  defendant)  the  sole 
beneficiary:  — Held,  upon  the 


evidence,  that  the  defendant  had 
not  shewn  that  the  transaction 
was  a righteous  one;  the  result 
was,  in  the  circumstances,  un- 
just and  inequitable ; and  the 
transaction  could  not  stand. — 
Held,  also,  per  Clute,  J.,  that 
the  finding  of  the  trial  Judge 
that  there  was  an  agreement  be- 
tween the  assured  and  his  wife 
that  the  original  apportionment 
should  not  he  changed  (the  wife 
undertaking  to  pay  the  pre- 
miums, which  she  did),  was 
well  supported  by  the  evidence; 
but  effect  could  not  be  given  to 
the  agreement,  as  it  did  not  ap- 
pear upon  the  face  of  the  certi- 
ficate or  policy,  in  which  the 
original  apportionment  was 
made,  that  the  wife  was  a bene- 
ficiary for  value;  and  sub-sec.  4 
of  sec.  151  of  the  Insurance  Act, 
R.S.O.  1897,  ch.  203,  applies  to 
the  amendment  of  sub-sec.  3 by 
1 Edw.  VII.  ch.  21,  sec.  2,  sub- 
sec. 5,  so  as  to  make  it  retroac- 
tive and  applicable  to  the  certi- 
ficate or  policy  in  question, 
which  was  issued  in  1893. — 
Judgment  of  Middleton,  J.,  af- 
firmed. Clark  v.  Loftus,  174. 

See  Mortgage,  2. 

INTEREST. 

See  Mortgage,  2. 

INTERMEDDLER. 

See  Executors  and  Adminis- 
trators, 1. 

INTERPLEADER. 

See  Assignments  and  Pre- 
ferences, 1. 

INTOXICATING-  LIQUORS. 

See  Constitutional  Law — 
Criminal  Law,  2 — Municipal 
Corporations,  3,  4,  5. 
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JUDGE’S  CHARGE. 

See  New  Trial. 


JUDGMENT. 

See  Defamation,  1 — Division 
Courts — Estoppel — Mortgage, 
2 — Negligence,  2 — Will,  5. 

JUDICIAL  NOTICE. 

See  Criminal  Law,  1. 


JURISDICTION. 

See  Constitutional  Law — 
Criminal  Law,  3 — Division 
Courts — Executors  and  Ad- 
ministrators, 2 — - Municipal 
Corporations,  5 — Will,  4 — 
Writ  of  Summons. 


JURY. 

See  Company,  4 — Constitu- 
tional Law — Defamation,  2 — 
Malicious  Procedure— Master 
and  Servant — Negligence,  1,  3, 
4 — New  Trial — Parent  and 
Child — Street  Railways. 


LANDLORD  AND  TENANT. 

Agreement  for  Lease — Posses- 
sion— “ Option ” for  Further 
Term — Assignment  by  Lessee  of 
Interest  under  Agreement  — 
Right  of  Assignee  to  Renewal  of 
Lease  — Equitable  J urisdiction 
of  Court.] — The  judgment  of 
Riddell,  J.,  23  O.L.R.  234,  af- 
firmed. Rogers  v.  National 
Drug  and  Chemical  Co.,  486. 

See  Club. 


LEASE. 

See  Landlord  and  Tenant. 


LEGACY. 

See  Will. 


LETTERS  OF  ADMINISTRA- 
TION. 

See  Executors  and  Adminis- 
trators, 2. 


LIBEL. 

See  Defamation,  1. 


LICENSE. 

See  Husband  and  Wife. 


LICENSEE. 

See  Negligence,  1. 


LIFE  INSURANCE. 

See  Insurance. 


LIMITATION  OF  ACTIONS. 

Real  Property  Limitation  Act 
— Occupation  by  Permission  of 
True  Owner  — Evidence  — Ad- 
mission— Payment  of  Taxes  for 
Owner — Estoppel.] — In  an  ac- 
tion by  the  registered  owners  of 
land  to  establish  their  title  and 
right  to  possession  as  against 
the  defendant,  and  for  an  in- 
junction and  damages  in  respect 
of  trespasses  committed: — Reid, 
upon  the  evidence,  that  the  de- 
fendant had  not  acquired  a 
title  by  virtue  of  the  Real  Pro- 
perty Limitation  Act;  his  pos- 
session or  use  of  the  land  was 
under  the  real  owners,  as  shewn 
by  his  own  written  admission 
that  he  had  “been  in  charge  of 
the  lot  for  a long  time,”  by  his 
paying  the  taxes  and  sending 
the  receipts  to  the  owner,  and 
by  other  facts  and  circumstan- 
ces; and  the  defendant  was  also 
estopped  by  his  representation 
to  S.,  who  was  seeking  to  buy 
the  land  for  the  plaintiffs,  that 
one  McC.,  from  whom  the  plain- 
tiffs then  purchased,  was  the 
owner. — Judgment  of  Boyd,  C., 
affirmed.  Dominion  Improve- 
ment and  Development  Co.  v. 
Lally,  115. 

See  Will,  3. 
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LIQUIDATOR. 

See  Company,  2,  5. 

LIQUOR  LICENSE  ACT. 

See  Criminal  Law,  2 — 
Municipal  Corporations,  3,  4, 
5. 

LOAN  CORPORATIONS  ACT. 

See  Husband  and  Wipe. 

LOCAL  OPTION  BY-LAW. 

See  Municipal  Corporations, 
3,  4,  5.  

LORD’S  DAY  ACT. 

See  Criminal  Law,  3. 

LUNATIC. 

Inquiry  under  Lunacy  Act, 
sec.  7— Finding  by  Trial  Judge 
— Reversal  by  Divisional  Court 
— Fresh  Evidence  Received  on 
Appeal — Con.  Rule  498 — Deal- 
ings of  Alleged  Lunatic  with 
Property — Incapacity  to  Manage 
Affairs — Unsouhdness  of  Mind 
— Protection  of  Person  and  Pro- 
perty— Appointment  of  Com- 
mittees of  Person  and  Estate .] 
— Upon  the  return  of  a petition 
to  have  the  insanity  of  M.  F. 
declared  and  a committee  ap- 
pointed, an  inquiry  was  directed 
under  sec.  7 of  the  Lunacy  Act, 
9 Edw.  VII:  ch.  37  (0.)  -.—Held, 
by  a Divisional  Court,  upon  the 
evidence,  reversing  the  judg- 
ment of  Britton,  J.,  the  trial 
Judge,  that  M.  F.  (a  man  over 
eighty  years  of  age)  was  at  the 
time  of  the  inquiry  by  the  trial 
Judge,  and  at  the  time  of  the 
inquiry  by  the  Divisional  Court, 
of  unsound  mind  and  incapable 
of  managing  himself  or  his  af- 
fairs; and  that  a committee  of 
his  person  and  a committee  of 
his  estate  should  be  appointed. 


— The  Divisional  Court,  in  the 
exercise  of  its  discretion,  under 
Con.  Rule  498,  heard  further 
oral  evidence,  and  visited  and 
examined  M.  F.  at  his  home  (he 
being  physically  unable  to  come 
before  the  Court)  ; and,  upon 
the  new  evidence,  as  well  as  that 
taken  before  the  trial  Judge, 
and  upon  the  Court’s  observa- 
tion and  examination  of  M.  F., 
determined  the  issue  as  if  a 
Court  of  first  instance. — Held, 
that,  in  order  to  reach  a right 
conclusion,  a knowledge  of  M. 
F.’s  dealing  with  his  property 
was  essential;  and  the  new  evid- 
ence, being  chiefly  directed  to 
such  dealings,  clearly  shewed  the 
incapacity  of  M.  F.  and  the  un- 
soundness of  his  mind.— In  the 
conduct  of  the  inquiry,  the 
Court  is  governed  solely  by  the 
consideration  of  what  is  neces- 
sary for  the  protection  of  the 
person  and  property  of  him  who 
is  alleged  to  be  of  unsound  mind, 
and  has  no  regard  for  the  pos- 
sible result  of  the  inquiry  upon 
the  validity  of  his  antecedents, 
acts  nor  to  the  motives  which 
have  actuated  the  petitioner  in 
instituting  the  proceedings.  Re 
Fraser,  Fraser  v.  Robertson, 
McCormick  v.  Fraser,  222. 


MALICIOUS  PROCEDURE. 

1.  Attachment  of  Goods — Mal- 
ice— Reasonable  and  Probable 
Cause — Trial — Respective  Func- 
tions of  J udge  and  J ury — Effect 
of  Process  Complained  of  not 
being  Set  aside — New  Trial.]  — 
In  an  action  for,  maliciously 
and  without  reasonable  and  pro- 
bable cause,  causing  an  at- 
tachment to  be  issued  and 
the  plaintiff’s  goods  to  be  seized 
thereon,  upon  the  false  allega- 
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tion  that  the  plaintiff  was  an  ab- 
sconding debtor,  a judgment  for 
the  plaintiff  was  set  aside  and  a 
new  trial  ordered,  because  of 
the  fundamental  error  in  the 
trial,  that  the  question  of  malice 
was  not  really  submitted  to  the 
jury  at  all,  and  that  the  ques- 
tion of  reasonable  and  probable 
cause,  which  is  entirely  a ques- 
tion for  the  Judge,  was  submit- 
ted to  the  jury. — The  course  to 
be  pursued  at  the  trial  of  an  ac- 
tion for  malicious  prosecution, 
or  a like  action,  pointed  out, 
and  the  respective  functions  of 
the  Judge  and  jury  defined. — 
Where  the  cause  of  action  is 
not  the  malicious  assertion  of  an 
unfounded  complaint,  but  the 
resorting  to  a mode  of  enforcing 
a claim,  which  had  a foundation, 
in  a manner  which  was  harsh, 
oppressive,  and  unjustified  by 
the  circumstances — e.g.,  a claim 
for  a debt  by  arrest  or  attach- 
ment, when  there  was  no  at- 
tempt to  abscond — then  the  de-. 
termination  of  the  existence  of 
the  debt  throws  no  light 
upon  the  question  raised  in 
the  second  action ; and  this 
case  does  not  fall  within  the 
general  rule,  that  the  successful 
termination  of  the  proceedings 
complained  of  must  be  shewn — 
the  action  can  be  maintained 
even  though  the  plaintiff  failed 
in  the  earlier  action,  and  with- 
out the  process  complained  of 
being  set  aside ; and  an  unsuc- 
cessful interlocutory  attempt  to 
set  aside  that  process  is  not  a 
bar  to  the  second  action.  Harris 
v.  Bichert  on,  41. 

2.  Prosecution  — Reasonable 
and  Probable  Cause — Evidence 
— Respective  Functions  of  Judge 
and  Jury.] — Judgment  of  a 


[vol. 

Divisional  Court,  21  O.L.R.  585, 
affirmed.  Ford  v.  Canadian  Ex- 
press Co.,  462. 


MARRIAGE. 

Bee  Criminal  Law,  1. 


MARRIED  WOMAN. 

See  Division  Courts. 


MASTER  AND  SERVANT. 

Injury  to  Servant — Action  un- 
der Workmen's  Compensation 
for  Injuries  Act — N egligence  of 
Fellow-servant — Person  in  Posi- 
tion of  Superintendence — Trial 
— Questions  Left  to  Jury — An- 
swers of  Jury — Voluntary  As- 
sumption of  Risk — Refusal  of 
Trial  Judge  to  Put  Question — 
Discretion.] — The  plaintiff  and 
T.  were  both  employed  by  the 
defendants.  The  plaintiff  was  as- 
sisting T.  in  repairing  a car 
standing  on  a track  in  the  de- 
fendants’ yard,  when  the  yard- 
engine  propelled  other  cars 
against  the  car  under  repair, 
and  injured  the  plaintiff,  who 
brought  this  action  to  recover 
damages  for  his  injuries,  under 
the  Workmen’s  Compensation 
for  Injuries  Act,  alleging  negli- 
gence on  the  part  of  T.,  a person 
in  a position  of  superintendence 
to  whose  orders  the  plaintiff  was 
bound  to  conform  and  did  con- 
form, in  not  placing  a flag  or 
flags  in  a position  to  give  warn- 
ing that  work  was  going  on  up- 
on the  track.  At  the  trial,  the 
jury,  in  answer  to  questions, 
found:  (1)  that  the  plaintiff’s 
injuries  were  caused  by  negli- 
gence of  the  defendants;  (2) 
that  the  negligence  was  the  neg- 
lect of  T.  in  not  placing  the  flag 
for  protection;  (3)  that  the  in- 
juries were  caused  by  the  negli- 
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gence  of  a person  in  a position 
of  superintendence  over  the 
plaintiff  and  to  whose  orders  he 
was  bound  to  conform;  (4)  that 
T.  was  that  person,  and  his  neg- 
ligence consisted  in’ffiot  placing 
the  flag;  (5)  that  the  plaintiff’s 
injuries  were  not  caused  by  his 
own  want  of  care ; “ it  was  no 
part  of  his  duty  to  place  these 
flags;”  and  they  assessed  the 
damages  at  $1,980 : — Held 
(Meredith,  J.A.,  dissenting), 
that,  notwithstanding  that  the 
jury  had  not  found  that  T.  was 
exercising  superintendence  at 
the  time  of  the  injury,  and  had 
not  found  that  the  plaintiff  did 
conform  to  TV’s  orders,  yet,  hav- 
ing regard  to  the  evidence  and 
the  Judge’s  charge,  the  findings 
were  sufficient,  under  the  Work- 
men’s Compensation  for  Injur- 
ies Act,  to  support  a judgment 
for  the  plaintiff. — Marley  v. 
Osborn  (1894),  10  Times  L.R. 
388,  specially  referred  to. — Af- 
ter counsel  had  addressed  the 
jury,  and  when  the  Judge  was 
about  to  begin  his  charge,  a dis- 
cussion arose  about  the  frame 
of  two  of  the  questions  proposed 
to  be  submitted  to  the  jury,  in 
the  course  of  which  the  defen- 
dants’ counsel  suggested  an- 
other question:  “Did  the  plain- 
tiff voluntarily  perform  the  acts 
which  caused  his  accident, 
knowing  of  the  dangers  which 
he  ran?”  This  defence  was  not 
set  up  in  the  pleadings  nor  pre- 
viously at  the  trial;  and  no  ap- 
plication was  made  for  leave  to 
amend  or  to  re-open  the  case  or 
postpone  the  trial.  The  Judge 
declined  to  submit  the  question, 
saying  that  he  did  not  think  it 
fair  to  introduce  it  at  that 
stage : — Held,  Meredith,  J.A., 
dissenting,  a proper  exercise  of 

45- — XXIV.  O.L.R. 


discretion.— Judgment  of  Fal- 
conbridge,  C.J.K.B.,  affirmed. 
Brulott  v.  Grand  Trunk  Pacific 
R.W.  Co.,  154. 

See  Motor  Vehicles  Act — 
Railway,  1. 

MISDIRECTION. 

See  Company,  4. 

MISTAKE. 

See  Municipal  Corporations, 
5. 

MORTGAGE. 

1.  Redemption  — Assignment 
of  Equity  by  Mortgagor  to  As- 
signee for  Creditors — Right  of 
Wife  as  Dowress  and  Surety — 
Offer  to  Redeem  after  Binding 
Contract  of  Sale  Made  by  Mort- 
gagee— Power  of  Sale — Receipt 
— Sufficiency  as  Memorandum — 
Statute  of  Frauds — Authority 
of  Agent — Ratification  — Effect 
of  Foreclosure  Decree .] — In 
1892,  N.  mortgaged  land  to  a 
loan  company  for  $3,000.  The 
land  was  his;  but  in  the  morh 
gage-deed  his  wife  was  joined 
with  him  as  a mortgagor,  and 
both  covenanted;  there  was  also 
a clause  stating  that  the  wife 
barred  her  dower ; and  there 
was  a special  power  of  sale.  In 
1902,  this  mortgage  was  as- 
signed to  H.  In  1894,  the  same 
property . was  mortgaged  to  H. 
for  $800.  On  the  1st  March, 
1910,  N.  made  an  assignment 
for  the  benefit  of  his  creditors. 
II.  having  died,  his  widow  and 
administratrix  on  the  27th  May, 
1910,  offered  the  land  for  sale 
by  auction  under  the  power  of 
sale  in  the  first  mortgage ; the 
reserved  bid  ($6,600)  was  not 
reached;  and  Mrs.  IT.  then  in- 
structed M.,  her  solicitor,  and 
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A.,  his  clerk,  each  to  sell  by  pri- 
vate sale  for  her  for  any  sum 
in  excess  of  $6,600.  N.  had  some 
conversations  with  M.  looking 
towards  buying  the  land ; he 
said  at  the  trial  that  he  was 
acting  for  his  wife,  but  in  speak- 
ing to  M.  he  did  not  mention  her 
name.  On  the  2nd  June,  T.,  the 
president  of  the  plaintiff  com- 
pany, told  M.  that  he  would  pay 
$6,700  for  the  land,  if  the  title 
was  good,  and  it  was  arranged 
that  M.  should  see  to  that  for 
him.  He  was  told  by  M.  that 
there  was  no  chance  of  N.  or 
his  wife  buying.  M.  left  town, 
but  A.,  who  had  a power  of  at- 
torney from  M.,  remained.  On 
the  3rd  June,  A.  (for  M.)  noti- 
fied T.  of  the  title,  and  on  the 
4th,  T.  told  A.  to  draw  up  the 
papers.  On  the  6th,  N.  spoke 
to  M.  about  raising  the  money  to  I 


tor  offered  the  cheques  on  be- 
half of  Mrs.  N.  to  redeem  the 
property ; M.  again  refused.  On 
the  evening  of  the  same  day, 
Mrs.  H.  executed  a conveyance 
of  the  land,  purporting  to  be 
made  under  the  power  of  sale 
in  the  first  mortgage,  to  the 
plaintiff  company,  for  $6,700 — 
the  amount  owing  upon  the 
mortgages  being  about  $5,100. 
On  the  5th  July,  1910,  the  as- 
signee of  N.  gave  a quit-claim  to 
the  plaintiff  company.  This  ac- 
tion was  brought  against  N.  and 
his  wife  for  possession  of  the 
land;  N.  claimed  to  be  in  pos- 
session by  the  leave  of  his  wife, 
and  she  claimed  to  be  entitled 
to  an  assignment  of  the  mort- 
gage in  priority  to  the  rights 
of  the  plaintiffs,  and  entitled  to 
redeem  as  against  the  plain- 
tiffs:—Held, 


that  N.,  having 
buy,  but  did  not  say  that  he  | parted  with  his  equity  of  re- 
could  or  would  raise  the  money.  I demption  by  conveyance  to  the 
While  they  were  talking,  A.  told  j assignee,  had  no  right  4o  re- 
M.  that  the  land  had  been  sold,  i deem ; nor  could  he  claim  as 
On  the  same  day,  A.  told  T.  that  | purchaser.  — Semble , following 


Pratt  v.  Bunnell  (1891),  21  O.R. 
1,  that  the  wife  remained  dow- 
ress  after  the  conveyance  to  the 
assignee ; and,  as  such,  or  as 
surety  for  her  husband,  joining 
in  the  covenants  in  a mortgage 
name  of  M.,  per  A.,  acknowledg- j of  his  land  for  his  debt,  had  the 
ing  the  receipt  from  T.,  naming  right  to  redeem,  and  would  have 
him,  of  $50  deposit  on  the  land ! been  entitled  to  exercise  that 

(describing  it),  “part  of  pur-  right  if  she  had  come  in  time. — 

chase-price,  $6,700 — cash  bal-  But,  held,  that  before  the  first 

ance  on  closing  on  good  title  suggestion  of  redemption  was 


M.  had  been  after  the  land,  but 
said  that  the  land  had  been  sold 
to  T.  Early  on  the  7th  June, 
T.  paid  A.  $50  on  account  of  the 
purchase,  and  got  from  A.  a 
writing  signed  by  A.  in  the 


being  given.”  Mrs.  H.,  knew  of 


made,  a binding  contract  for 


and  approved  of  the  sale  al-  j sale  had  been  entered  into  on 
most  at  once  after  this  payment,  j behalf  of  the  mortgagee ; and 
On  the  afternoon  of  the  same  i effect  could  not  be  given  to  the 
day,  N.  ’s  solicitor  offered  M.  I claim  to  redeem. — Kenney  v. 
marked  cheques  for  $6,600  in  Barnard  (1910),  17  O.W.R. 

payment  of  the  property  as  sold  1 889,  2 O.W.N.  470,  followed.— 
to  Mrs.  N. ; M.  refused  to  ac- 1 The  receipt  given  by  A.  was 
cept ; and  thereupon  N.  ’s  solici- ' sufficient  to  answer  the  Statute 
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of  Frauds.  He  was  authorised 
by  Mrs.  H.  to  sell  ; and  an  auth- 
ority to  sell  real  estate  primd 
facie  entitles  the  agent  not  only 
to  negotiate  for  a sale,  but  also 
to  sign  a binding  contract  of 
sale.  The  Statute  of  Frauds 
does  not  require  that  the  ap- 
pointment of  an  agent  should  be 
in  writing;  and  it  is  sufficient  if 
the  contract  be  signed  with  init- 
ials, even  in  the  case  of  an  agent. 
Moreover,  Mrs.  H.  ratified  the 
transaction  before  any  intima- 
tion had  been  given  of  a desire 
to  redeem;  and  if  M.’s  signa- 
ture was  necessary,  he  ratified 
the  signing  of  his  name  by  A., 
also  before  any  intimation  of  a 
desire  to  redeem. — The  fact  that 
the  memorandum  was  in  the 
form  of  a receipt  for  money  was 
immaterial;  the  person  paying 
the  moneys  is  taken  to  be  the  per- 
son buying;  and  the  person  giv- 
ing the  receipt  is  presumed  to  be 
the  person  selling. — The  circum- 
stance that  A.  was  agent  for 
Mrs.  H.,  and  T.  for  the  plaintiff 
company,  did  not  affect  the 
rights  of  the  plaintiff  company; 
who  the  principals  are  may  be 
proved  by  parol — Commins  v. 
Scott  (1875),  L.R.  20  Eq.  11, 
15,  16,  and  Filey  v.  Hounsell, 
[1896]  2 Ch.  737,  740,  followed. 
—Distinction  between  this  case 
and  cases  in  which,  after  final 
order  of  foreclosure,  a foreclos- 
ure decree  has  been  opened  up 
and  the  mortgagor  allowed  to 
redeem,  even  against  a pur- 
chaser, pointed  out.  Standard 
Realty  Co.  v.  Nicholson , 46. 

2.  Redemption — Mortgagee  in 
Possession  — Account  — Inter- 
est-— Rents  and  Profits  — Insur- 
ance Moneys  — Expenditure  in 
Rebuilding  — Improvements  — 


Allowance  for  Compensation — 
Judgment  — Agreement.]  — By 
the  judgment  in  this  action,  the 
plaintiff  was  declared  entitled  to 
redeem  certain  lands  which  he 
had  conveyed  to  the  defendant, 
by  a deed  absolute  in  form,  but 
which  had  been,  by  the  judg- 
ment in  a former  action,  declared 
to  be  mortgage  only,  of  which 
lands  the  defendant  had  been  in 
possession;  and  the  judgment  in 
this  action  directed  an  account 
to  be  taken  by  an  Official  Referee 
“of  what  is  due  from  the  plain- 
tiff to  the  defendant  or  from  the 
defendant  to  the  plaintiff,  mak- 
ing all  just  allowances  to  the  de- 
fendant for  money  expended  in 
improvements  and  rebuilding 
after  fires,  the  management  of 
the  said  premises,  including  the 
keeping  of  accounts,  the  collec- 
tion of  rents,  paying  of  insur- 
ance and  taxes,  the  overseeing  of 
repairs  to  the  buildings  on  the 
said  premises  and  the  time  and 
work  given  to  the  rebuilding 
after  the  fires  on  the  said  pre- 
mises.” The  plaintiff  objected 
to  the  allowance  by  the  Referee 
of  some  of  the  items  of  the  ac- 
count brought  in  by  the  defen- 
dant:— Held,  that  the  Referee, 
in  taking  the  account,  was  bound 
to  have  regard  to  the  special 
terms  of  the  judgment,  as  well 
as  to  the  provisions  of  Con.  Rules 
666,  667,  and  756,  all  of  which 
were  applicable  to  the  proceed- 
ings before  him ; and  to  charge 
the  defendant,  as  mortgagee  in 
possession,  with  rents  and  pro- 
fits, and  to  allow  him  no  interest 
on  the  mortgage-debt,  would  be 
contrary  to  equity  and  justice 
and  the  course  of  the  Court. — 
The  parties  admitted  before  the 
Referee  the  correctness  of  the 
figures  stated  in  a certain  agree- 
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ment  made  between  them  as  of 
the  1st  July,  1895,  after  the 
former  judgment,  as  shewing 
the  indebtedness  at  that  time, 
and  agreed  upon  a sum  to 
be  deducted  therefrom  for 
costs  to  which  the  plaintiff 
was  entitled.  Included  in 
the  amount  was  a sum  of 
money  adjudged  in  the  former 
action  to  be  recovered  by  the 
defendant  from  the  plaintiff. 
The  Referee,  having  thus  ascer- 
tained what  was  due  as  of  the 
1st  July,  1895,  proceeded  to  take 
the  accounts  according  to  the 
rule  laid  down  in  McGregor  v. 
Gaulin  (1848),  4 U.C.R.  378, 
charging  interest  upon  the  debt 
up  to  the  date  when  the  rents 
and  profits  received  exceeded 
the  interest  and  reduced  the 
principal : — Held,  that,  in  so 
taking  the  account,  the  Referee 
rightly  allowed  the  defendant 
interest  upon  the  principal 
moneys:  the  judgment  bore  in- 
terest from  its  date  (Con.  Rule 
116)  ; and  the  agreement,  which 
was  never  fulfilled,  had  not  the 
effect  of  depriving  the  defend- 
ant of  the  right  to  interest  upon 
his  mortgage-claim,  especially 
when  he  was  being  charged  with 
rents  and  profits. — The  defend- 
ant continued  to  deal  with  the 
lands  as  his  own  until  this  ac- 
tion was  commenced  on  the  29  th 
June,  1905.  In  the  meantime 
two  fires  had  occurred  on  the 
premises,  by  which  the  buildings 
or  some  of  them  were  nearly  or 
wholly  destroyed,  and  the  defen- 
dant . received  the  insurance 
moneys  and  restored  the  build- 
ings or  erected  others  in  their 
place  upon  the  premises,  and  he 
was  in  receipt  of  the  rents  and 
income  derived  from  them : — 
Held,  that  the  Referee  was  not ! 
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restricted  as  to  the  allowances 
to  be  made  for  moneys  expended 
in  improvements  and  rebuilding 
after  the  fires,  otherwise  than 
that  they  were  to  be  just,  which 
meant  just  to  both  parties.  As 
between  mortgagor  and  mort- 
gagee in  possession,  an  allow- 
ance is  properly  made  for  rea- 
sonable lasting  improvements, 
especially  where  (as  here)  the 
effect  is  to  increase  the  revenue 
from  rents  and  profits;  and  this 
is  independent  of  the  statutory 
provisions  with  regard  to  allow- 
ances to  persons  holding  under 
a mistake  of  title.  And  the  Re- 
feree, while  allowing  the  expen- 
diture and  charging  the  in- 
creased rents  and  profits,  pro- 
perly credited  the  insurance 
moneys  as  of  the  respective 
dates  of  their  receipt. — Held, 
also,  that,  under  the  terms  of 
the  judgment,  an  allowance  for 
compensation  was  properly 
made  by  the  Referee ; and,  upon 
the  evidence,  the  amount  allowed 
could  not  be  disturbed. — Order 
of  a Divisional  'Court,  affirming 
an  order  of  Latciiford,  J.,  dis- 
missing an  appeal  from  the  re- 
port of  the  Referee,  affirmed. 
Patterson  v.  Dart,  609. 

See  Fraudulent  Conveyance 
— Husband  and  Wife. 


MORTMAIN. 

See  Husband  and  Wife. 


MOTOR  VEHICLES  ACT. 

Injury  by  Automobile  on 
Highway  — Excessive  Speed  — 
Unauthorised  Use  of  Vehicle  by 
Servant  — - Liability  of  Owner — 
Neglect  of  Precautions — Provi- 
sions of  Statute.] — The  provi- 
sions of  the  Motor  Vehicles  Act, 
6 Edw.  VII.  eh.  46,  abrogate 
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to  some  extent  the  common  law 
rule  that  the  master  of  a vehicle 
is  exempt  from  responsibility  if 
his  servant  does  an  injury  with 
the  vehicle  when,  outside  of  the 
duties  of  his  employment,  he  is 
out  at  large  on  an  errand  or 
frolic  of  his  own. — Though  the 
owmer  may  not  be  responsible  in 
a penal  aspect  for  a violation  of 
the  Act  unless  he  is  personally 
present,  he  does  become  person- 
ally responsible  in  damages 
where  there  has  been  a violation 
of  the  Act  by  his  vehicle,  sec. 
19d  (added  by  9 Edw.  VII.  eh. 
81),  read  with  sec.  13.— A de- 
monstrator employed  by  the  de- ; 
fendants  took,  for  his  own  pur- 
poses, an  automobile  from  their 
sale-garage,  without  their  know- 
ledge or  permission  and  contrary 
to  instructions;  and,  while  driv- 
ing it  upon  a city  highway, 
brought  it  into  collision  with  the 
plaintiff’s  taxicab.  In  an  action 
for  the  damage  thus  sustained, 
the  trial  Judge  found  that  it 
was  caused  by  the  direct  impact 
of  the  defendants’  automobile; 
that  the  defendants  had  failed 
to  prove  that  this  damage  did 
not  arise  through  the  negligence 
or  improper  conduct  of  the 
driver;  and  that,  as  the  defend 
ants’  vehicle  was  not  one  for 
hire  or  private  use,  but  was,  by 
the  terms  of  the  permit,  held  for 
sale  only,  there  was  an  obliga- 
tion to  take  care  that  it  was  not 
taken  out  by  any  servant  for 
any  unauthorised  purpose,  and 
that  there  was  negligence  in  not 
effectively  providing  against 
such  unauthorised  user.  The 
evidence  shewed  that  the  dam- 
age would  not  have  been  done 
had  the  defendants’  vehicle  been 
running  within  the  statutory 
rate  of  speed  (ten  miles  an  hour. 


sec.  6)  : — Held , that  the  evi- 
dence supported  the  findings; 
and  that  the  defendants  were 
liable  in  two  aspects:  first,  be- 
cause the  damage  was  occasioned 
by  the  use  of  their  vehicle  in 
contravention  of  the  statutory 
provisions  as  to  rate  of  speed 
(secs.  6 and  13)  ; and,  second, 
because  the  vehicle  was  allowed 
to  be  handled  recklessly  on  the 
highway  by  their  servant  (sec. 
18).  — Precautions  against  the 
unauthorised  use  of  dangerous 
vehicles  suggested.  Verral  v. 
Dominion  Automobile  Co.,  551. 

See  Negligence,  3. 

MUNICIPAL  CORPORATIONS. 

1.  By-law  of  Township  Auth- 
orising Expenditure  on  Roads  in 
Territory  soon  to  be  Annexed  by 
Town — Approval  by  Electors — 
Unreasonableness  — Motion  to 
Quash  — Municipal  Act,  1903, 
sec.  338(2) — Posting  Copies  of 
By-law  in  Public  Places — Duty 
of  Council — Selection  of  Places 
— Delegation  to  Reeve — Preser- 
vation of  Evidence  of  Posting — 
Costs.] — A by-law  of  the  town- 
ship authorising  the  expenditure 
of  $33,000  for  making  improve- 
ments in  roads  within  a part  of 
the  township,  which  was  to  be 
annexed  to  town  of  North  Bay 
on  the  1st  January,  1911,  was 
submitted  to  the  electors  of  the 
township  on  the  2nd  September, 
1910,  and  was  approved  by  a 
majority  of  those  who  voted: — 
Held,  upon  a motion  to  quash 
the  by-law,  that  no  aid  should  be 
given  to  a municipality  endea- 
vouring to  support  a proposal  to 
saddle  the  township  with  an  in- 
debtedness for  money  to  be  ex- 
pended upon  a part  of  it  soon 
to  become  part  of  another  muni- 
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cipality;  and  the  by-law  could 
not  be  supported  unless  it  was 
clearly  shewn  to  be  within  the 
powers  of  the  municipality.  — 
Section  338(2)  of  the  Municipal 
Act,  1903,  requires  that  “the 
council  shall  put  up  a copy  of 
the  by-law  at  four  or  more  of 
the  most  public  places  in  the 
municipality:” — Held,  that  the 
onus  was  upon  the  township  cor- 
poration, if  this  direction  was 
disregarded,  of  proving  that  the 
omission  had  not  affected  the 
result. — Re  Pickett  and  Town- 
ship of  Wainfleet  (1897),  28 
O.R.  464,  467,  and  Re  Begg  and 
Township  of  Dunwich  (1910), 
21  O.L.R.  94,  99,  followed.— The 
evidence  shewed  that  the  council 
did  not  select  the  places  for  post- 
ing up  the  copies,  but  left  it  to 
the  reeve,  who  put  up  four,  all 
within  about  three-quarters  of  a 
mile  and  all  within  the  part  of 
the  township  to  be  annexed,  not 
one  more  than  three-quarters  of 
a mile  from  the  centre  of  North 
Bay,  but  all  on  the  streets  lead- 
ing from  the  country  district. 
Two  others  were  said  to  have 
been  put  up,  one  in  or  near 
North  Bay,  and  the  other  in  a 
country  post  office:  — Semhle, 
that  the  statute  calls  upon  the 
council  to  exercise  a judgment 
as  to  the  places  for  posting  the 
copies,  and  it  would  be  well  that 
councils  should  pay  strict  atten- 
tion to  the  requirements  of  the 
statute,  and  also  preserve  regu- 
lar proof  by  statutory  declara- 
tions of  the  posting ; but  the  by- 
law was  not  to  be  quashed  for 
the  negect  of  the  council  in  these 
regards.  — And  held,  that  the 
evidence  did  not  shew  that  any 
other  place  or  places  in  the 
township  was  or  were  more  pub- 
lic than  the  points  selected. — Re 
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Mace  and  County  of  Frontenac 
(1877),  42  U.C'.R.  70,  distin- 
guished.— Held,  however,  that 
the  by-law  should  be  quashed 
because,  in  the  circumstances 
above  stated,  it  was  grossly  un- 
reasonable.— Held,  also,  that  the 
position  taken  by  the  township 
corporation  upon  the  motion  — 
namely,  agreeing  not  to  act  upon 
the  by-law,  but  insisting  that  it 
was  not  to  be  quashed — justi- 
fied an  order  for  costs  against 
the  corporation.  — Order  of 
Meredith,  C.J.C.P.,  reversed. 
Re  Angus  and  Township  of  Wid- 
difield,  318. 

2.  Electric  Power  Company — 
Powers  under  Act  of  Incorpora- 
tion, 2 Edw.  VII.  ch.  107  ( D .)  — 
Erection  of  Poles  and  Wires  in 
Streets  of  Town — Permission  of 
Municipality  — “Construct, 
Ma'ntain,  and  Operate” — “In- 
commode”— Condition  — Super- 
vision of  Dominion  Railway 
Board  — Deposit  of  Plan  and 
Book  of  Reference  — Condition 
Precedent.] — Under  the  powers 
given  by  the  plaintiffs’  Act  of 
incorporation,  2 Edw.  VII.  ch. 
107  (D.),  to  “construct,  main- 
tain, and  operate”  lines  of  wire 
and  poles  and  therewith  convey 
power  through,  over,  along,  or 
across  any  public  highway,  the 
plaintiffs  may  go  upon  highways 
for  the  purposes  of  their  under- 
taking without  permission  from 
the  municipal  corporation  hav- 
ing control  of  such  highways — - 
the  only  condition  being  that 
the  work  of  construction  shall  be 
so  conducted  as  not  to  incom- 
mode the  public  use  of  the 
streets  or  to  impede  access  to 
buildings  close  by  the  streets. 
The  word  “incommode,”  used 
in  sec.  13  of  the  Act,  does  not 
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refer  to  the  dangers  arising 
from  the  subsequent  transmis- 
sion of  the  power,  but  to  incon- 
veniences in  the  actual  placing 
of  the  plant  on  the  public  sites — 
a matter  to  be  adjusted  pending 
construction,  and  provided  for 
in  this  case  by  the  plaintiffs’ 
undertaking  that  their  line 
should  be  put  up  under  the  su- 
pervision and  with  the  approba- 
tion of  the  Dominion  Railway 
Board. — Toronto  Corporation  v. 
Bell  Telephone  Co.,  [1905]  A.C. 
52,  applied  and  followed. — But, 
having  regard  to  the  provisions 
of  the  plaintiffs’  Act  of  incor- 
poration and  those  of  the  Do- 
minion Railway  Act  incorpor- 
ated in  it,  that  the  deposit  of  a 
plan  and  book  of  reference  is  a 
condition  precedent  to  the  begin- 
ning of  construction.  Toronto 
and  Niagara  Power  Co.  v.  Town 
of  North  Toronto,  537. 

3.  Local  Option  By-law — Mo- 
tion to  Quash — Voting — Irregu- 
larities— Violation  of  Secrecy  of 
Ballot  — Municipal  Act,  1903, 
sec.  204 — Effect  of  Irregulari- 
ties on  Result  of  Voting — Onus 
■ — Acquiescence  of  Agents  Ap- 
pointed to  Represent  Voters  Op- 
posed to  By-law  — Applicants 
not  Bound  by.] — A township 
local  option  by-law,  wrhich  was 
submitted  to  the  electors  and 
approved  by  more  than  the 
three-fifths  majority  required, 
the  vote  being  484  for  and  300 
against  the  by-law,  was  quashed, 
upon  the  ground  that  the  voting 
was  conducted  in  such  a way, 
contrary  to  the  provisions  of  the 
Municipal  Act,  1903,  that  the 
principle  of  secrecy  was  vio- 
lated. Unauthorised  persons, 
for  instance,  were  allowed  to  re- 
main in  the  polling  booths  in 


such  positions  that  they  could 
hear  the  directions  given  by  il- 
literate voters  as  to  the  marking 
of  their  ballots;  and  other  vio- 
lations of  the  provisions  of  the 
Act  were  permitted. — And  held, 
that  the  onus  of  shewing  that 
the  irregularities  did  not  affect 
the  result  of  the  voting  (sec. 
204)  was  upon  those  supporting 
the  by-law;  and,  on  the  evidence, 
had  not  been  satisfied.  — Re 
Hickey  and  Town  of  Orillia 
(1908),  17  O.L.R.  317,  followed. 
— Held,  also,  that  the  applicants 
for  the  order  quashing  the  by- 
law had  not  acquiesced  in  the 
irregularities  complained  of ; 
and  they  were  not  bound  by  the 
acquiescence  of  the  agents  or 
.scrutineers  appointed  by  the 
head  of  the  municipality  to  at- 
tend at  the  polling  places  on  be- 
half of  those  opposed  to  the  pass- 
ing of  the  by-law — Re  Sturmer 
and  Town  of  Beaverton  (1911), 
24  O.L.R.  65,  76,  discussed. — 
Order  of  Sutherland,  J.,  af- 
firmed. Re  Quigley  and  Town- 
ship of  Bastard,  622. 

4.  Local  Option  By-law  — 
Right  of  Persons  to  Vote — Clerk 
of  Municipality  — Tenant  Be- 
coming Freeholder  — Tenant’s 
Residence  within  the  Municipal- 
ity — Temporary  Absence  — 
Farmer’s  Son  — Situation  of 
Farm — House  outside  of  Muni- 
cipality-Municipal Act,  1903, 
secs.  86  (4),  113.] — Upon  a mo- 
tion to  quash  a local  option  by- 
law : — Held,  following  Re  Schu- 
macher and  Town  of  Chesley 
(1910),  21  O.L.R.  522,  that  the 
clerk  of  the  municipality  had 
the  right  to  vote  upon  the  sub- 
mission of  the  by-law  to  the  elec- 
tors.— 2.  That  a man  who  was  a 
tenant  when  the  list  was  certi- 
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tied,  and  whose  name  appeared 
thereon  as  a tenant,  but  who  be- 
came a freeholder  before  the 
voting,  had  the  right  to  vote. — 
3.  K.’s  name  was  on  the  voters’ 
list  as  a tenant,  and  he  was  still 
a tenant  at  the  time  of  the  vot- 
ing, and  voted;  his  wife  and 
family  continued  to  reside  in  the 
municipality,  but  it  was  rum- 
oured that  he  had  left  his  family 
and  had  been  living  in  a neigh- 
bouring municipality  for  some 
time  before  the  voting: — Held, 
there  being  nothing  to  shew  that 
his  absence  was  not  merely  tem- 
porary, that  he  could  not  be  said 
to  be  “not  resident”  in  the 
municipality  4 ‘ for  one  month  be- 
fore the  election : ’ ’ Municipal 
Act,  1903,  sec.  113. — 4.  S.  voted 
as  a farmer’s  son.  The  farm 
was  partly  in  the  municipality 
in  question ; the  house  was  in 
another  municipality : — Held, 
that  S.  complied  with  sec.  86  (1, 
fourthly ) of  the  Act  by  “resid- 
ing within  the  municipality.” — 
Order  of  Middeeton,  J.,  affirm- 
ed. Re  Fitzmartin  and  Village 
of  N ewburgh,  102. 

5.  Local  Option  By-law — Vot- 
ing— Vote  of  Municipal  Clerk 
— Residence  of  Voters — Deter- 
mination— Remission  of  Voter’s 
Taxes  — Attempt  to  Influence 
Voter- — Instructions  as  to  Mark- 
ing of  Ballots  — Violation  of 
Oath  of  Secrecy — Ballot  Placed 
in  Wrong  Box — Deputy  Return- 
ing Officer  Aiding  Persons  in 
Marking  Ballots  — Absence  of 
Objection  — By-law  Altering 
Polling  Subdivisions  — Failure 
to  File  — ly'regularity  — Result 
not  Affected — Error  in  By -laic 
as  Printed  — Appointment  of 
Scrutineers  — Description  of 
Polling  Place  — Harbour  — In- 


clusion in  By-law — Jurisdiction 
— Failure  to  Record  Names  of 
Voters — Honest  Mistake — Dis- 
play of  Objectionable  Poster  — 
Choice  of  Oath  by  Voter 
— • Curative  Section  (204)  of 
Municipal  Act,  1903  — Right 
to  Inquire  how  Votes  Cast.)  — 
Upon  a motion  to  quash  a local 
option  by-law: — Held,  (1)  that 
the  clerk  of  the  municipality  had 
the  right  to  vote  upon  the  sub- 
mission of  the  by-law  to  the  elec- 
tors.— Rc  Schumacher  and  Town 
of  Chesley  (1910),  21  O.L.R. 
522,  folowed. — Dictum  of  Gar- 
row,  J.A.,  in  Re  Ellis  and  Town 
of  Renfrew  (1911),  23  O.L.R. 
427,  not  followed.  — (2)  That 
two  men  who  lived  near  the 
boundary  of  the  municipality, 
in  fact,  on  the  evidence,  resided 
within  the  municipality,  even 
assuming  that  residence  is  to  be 
determined  by  the  exact  locality 
of  the  dwelling-house.  Non-re- 
sidence is  not  determined  by  the 
mark  “N.R.  ” on  the  assessment 
roll,  nor  by  the  fact  that  names 
are  placed  on  part  2 of  the 
voters’  list.  The  fact  of  resi- 
! dence  is  a matter  to  be  deter- 
I mined  under  sec.  86  (2)  of  the 
Municipal  Act,  1903. — (3)  That 
J.,  a voter  whose  status  was  at- 
tacked could  well  claim  to  be 
and  swear  that  he  was,  at  the 
time  of  voting,  resident  in  the 
| municipality  for  one  month  be- 
! fore  the  election.  The  vote  was 
taken  on  the  2nd  January,  1911; 
he  was  then  the  tenant  of  a 
house  in  the  municipality,  held 
since  April,  1909,  of  which  he 
had  been  in  actual  occupation 
by  himself  and  his  family  up  to 
the  9th  December,  1910;  he  was 
in  that  month  called  away  by  his 
employers  for  a temporary  pur- 
pose, and  was  followed  by  his 
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family;  but  he  left  in  his  house 
the  bulk  of  his  furniture,  lock- 
ing up  his  house  and  continuing 
to  pay  the  rent, — Review  of  the 
authorities  on  the  question  of  re- 
sidence.—(4)  That  A.  M.  was 
not  deprived  of  her  right  to  vote 
because  the  municipality  had 
remitted  her  taxes ; that  the  evi- 
dence failed  to  shew  that  there 
was  any  attempt  to  bribe  her; 
and  that  something  said  to  her 
in  a foreign  language  by  a man 
who  brought  her  to  the  polling 
place,  when  she  went  into  the 
booth  to  vote,  could  not  be  sup- 
posed to  have  affected  the  result 
of  the  voting. — (5)  That  the  ob- 
jection, as  to  two  of  the  voters, 
that  the  instructions  given  by 
them  as  to  the  marking  of  their 
ballots  were  ambiguous,  failed 
upon  the  evidence;  in  the  ab- 
sence of  any  complaint  from  the 
voters  or  any  attempt  on  the 
part  of  the  scrutineers  to  get 
more  explicit  instructions,  there 
appeared  to  be  no  miscarriage. 
— (6)  That  persons  in  the  poll- 
ing booth  sworn  to  secrecy  act 
improperly  when  they  disclose, 
upon  affidavit,  what  has  taken 
place  therein.  - — (7)  That  the 
vote  of  McGf.  was  not  invalidated 
b}r  reason  of  his  two  ballots — one 
for  school  trustees  and  the 
other  upon  local  option — being 
by  accident  placed  in  the  one 
box ; the  deputy  returning  officer 
having,  at  the  close  of  the  poll, 
opened  that  box  first,  taken  out 
the  ballot  improperly  there,  and 
placed  it  in  its  proper  box  with- 
out opening  it  or  disclosing  how 
it  was  marked. — (8)  That  the 
votes  of  two  aged  persons  were 
not  invalidated  because,  al- 
though they  could  read  with 
glasses,  the  deputy  returning 
officer,  upon  their  saying  that 


they  had  forgotten  their  glasses, 
without  protest  from  and  in  the 
presence  of  the  scrutineers, 
aided  them  in  marking  their 
ballots.  — (9)  That,  as  to  the 
by-law  altering  the  polling  sub- 
divisions not  being  duly  filed 
forthwith  after  the  making 
thereof,  under  sec.  536  (9)  of 
the  Municipal  Act,  and  the  right 
of  appeal  being  given  within 
two  months  after  the  filing 
thereof  (ib.  (8)),  it  was  too  late, 
after  the  local  option  by-law  had 
been  voted  on,  to  object  to  the 
irregularity,  there  being  no  evi- 
dence that  any  one  had  been  mis- 
led, or  that  any  one  had  not 
the  opportunity  to  vote  and 
knowledge  of  where  his  vote  was 
to  be  cast ; the  result  of  the  vot- 
ing was  not  affected,  and  sec.  204 
of  the  Act  applied  to  validate  at 
this  stage.  Apart  from  the  sta- 
tute, the  doctrine  of  laches  and 
acquiescence  applies  to  protect 
the  outcome  of  dc  facto  elections, 
when  the  parties  complaining 
have  been  aware  of  the  irregu- 
larities and  have  concurred 
therein  by  taking  part  in  the 
election. — (10)  That  a discrep- 
ancy between  the  by-law  as 
printed  and  as  finally  passed, 
as  to  the  hour  for  the  appoint- 
ment of  scrutineers,  did  not 
affect  the  result,  and  was  an  ir- 
regularity covered  by  sec.  204. 
The  reeve  attended  and  ap- 
pointed scrutineers;  and,  al- 
though the  appointment  was  to 
attend  the  casting  of  ballots  and 
not  the  summing  up,  this  was 
assumed  to  be  sufficient,  and 
the  scrutineers  attended  both. — 
( 11 ) That  the  description  of  the 
polling  places  in  one  division  as 
“ Bruce’s  office,  Mara  St.,”  was 
sufficient — the  place  being  well 
known,  and  no  one  having  been 
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misled,  so  far  as  shewn.  Affida- 
vits based  on  opinion  on  this 
question  were  inadmissible ; and, 
if  admitted,  of  no  value. — (12) 
That  the  by-law  was  not  objec- 
tionable because  it  purported  to 
extend  its  prohibition  to  the  har- 
bour, which,  though  a harbour 
under  Dominion  jurisdiction, 
was,  for  purposes  within  the 
ambit  of  provincial  legislation, 
within  the  jurisdiction  of  the 
Province. — (13)  That  an  honest 
mistake  by  which  the  names  of 
two  men  who  voted  were  not  re- 
corded in  the  poll-book,  and  so 
two  more  ballots  were  found  in 
the  box  than  names  marked  off, 
did  not  affect  the  result,  and  was 
covered  by  sec.  204. — (14)  That 
an  objectionable  poster  said  to 
have  been  displayed  could  not 
avoid  the  result. — (15)  That,  on 
the  evidence,  one  W.  did  not 
vote  after  declining  the  oath: 
he  had  his  choice  of  oath  ( Wil- 
son v.  Manes  (1899),  26  A.R. 
398),  and  was  sworn  and  voted. 
— Queer e,  per  Middleton,  J., 
whether,  if  there  were  votes 
enough  improperly  cast  to  affect 
the  result,  the  Court  should  en- 
deavour to  ascertain  how  these 
votes  were  cast. — Order  of  Mid- 
dleton, J.,  affirmed.  Be  Stur- 
mer  and  Town  of  Beaverton,  65. 

See  Damages  — Highway  — 
Negligence,  2 — Schools. 


MUNICIPAL  LIGHT  AND 
HEAT  ACT. 

See  Negligence,  2. 


MUNICIPAL  WATERWORKS 
ACT. 

See  Negligence,  2. 


[VOL. 

NEGLIGENCE. 

1.  Death  of  Person  Falling  in- 
to Hold  of  Vessel  — Open  and 
Unprotected  Hatch  — Cause  of 
Death — Absence  of  Direct  Proof 
— Inference — Findings  of  Jury 
— Duty  of  Owner  of  Vessel  — 
Trespasser — Licensee.] — On  the 
7th  March,  1911,  the  dead  body 
of  the  plaintiff’s  husband  was 
found  in  the  hold  of  one  of  the 
defendants’  steamers,  laid  up  at 
a dock  for  the  winter.  The  de- 
ceased had  been  employed  dur- 
ing the  previous  season  and  had 
been  engaged  for  the  next  sea- 
son as  engineer  of  another 
steamer  laid  up  alongside  the 
one  in  which  his  body  was  found, 
which  he  would  have  to  cross  to 
reach  the  other.  He  had  appar- 
ently, in  attempting  to  cross, 
fallen  from  the  main  deck 
through  the  hatch,  which  had 
been  left  open  and  unprotected. 
No  one  saw  him  fall;  and  the 
exact  cause  of  death  was  not 
proved ; but  no  suggestion  of 
any  cause  other  than  a fall  was 
made.  In  an  action  to  recover 
damages  for  his  death: — Held, 
that  the  jury  were  justified  in 
finding  that  it  was  due  to  the 
fall. — McArthur  v.  Dominion 
Cartridge  Co.,  [1905]  A.C.  72, 
followed.  — But  held,  upon  the 
evidence,  that  the  deceased  was 
not  upon  the  steamer  in  the 
course  of  his  employment,  nor 
was  he  to  be  regarded  as  a licen- 
see ; and  he  was,  therefore,  a 
trespasser,  and  the  defendants 
owed  him  no  duty,  and  were  not 
liable  to  the  plaintiff  for  negli- 
gence in  leaving  the  hatch  open 
and  unprotected.  — Lowery  v. 
Walker,  [1911]  A.C.  10,  distin- 
guished. — Grand  Trunk  B.W. 
Co.  v.  Barnett , [1911]  A.C.  361, 
followed. — Judgment  of  Clute, 
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J.,  in  favour  of  the  plaintiff, 
upon  the  findings  of  a jury,  re- 
versed. King  v.  Northern  Navi- 
gation Co.,  643. 

2.  Electric  Current  Supplied 
by  Municipality  for  Lighting 
Houses  — Municipal  Light  and 
Heat  Act  — Municipal  Water- 
works Act  — Municipal  Act  — 
Board  of  Commissioners  — Stat- 
utory Agents  of  Corporation — 
Supply  of  Electricity,  where  Ob- 
tained — Powers  of  Board  — 
Effect  of  Exceeding — Defective 
System  — Dangerous  Defects  — 
Infant  Injured  in  Mother’s 
House  — High  Tension  Current 
— Failure  to  Exercise  Care  — 
Contributory  Negligence,  Ab- 
sence of — Damages — Sums  Ex- 
pended by  Mother  in  Conse- 
quence of  Infant’s  Injury  — 
Duty  of  Widowed  Mother  — 
Criminal  Code,  sec.  242(1)  — 
Reduction  of  Damages  Awarded 
to  Infant  — Appeal — Death  of 
Infant  after  Argument  — Date 
of  Certificate  of  Judgment.]  — 
The  findings  of  fact  of  Riddell, 
J.,  and  his  judgment  thereon,  22 
O.L.R.  291,  were  affirmed,  on 
appeal,  except  as  to  damages. — 
Held,  (1)  that  the  defendants, 
the  town  corporation,  and  not 
the  Board  of  Commissioners, 
who  had  merely  the  conduct  of 
the  municipal  system  of  electric 
lighting,  were  the  proper  de- 
fendants in  an  action  for  negli- 
gence in  operating  the  system. — 
(2)  That  the  defendants  could 
not  maintain  the  objection  to  the 
action,  that  the  electric  cur- 
rent was  delivered  from  works  il- 
legally operated  by  the  Board  of 
Commissioners  more  than  three 
miles  from  the  town. — (3)  That 
the  conclusions  that  the  injur- 
ies to  the  infant  plaintiff  were 


caused  by  the  presence  of  a high 
voltage  current  in  his  mother’s 
house,  and  that  the  defendants 
were  responsible  for  its  pres- 
ence, were  warranted  by  the  evi- 
dence.— Royal  Electric  Co.  v. 
Heve  (1902),  32  S.C.R.  462, 
specially  referred  to. — (4)  That 
the  adult  plaintiff,  the  widow- 
ed mother  of  the  infant, 
was  under  an  obligation,  as 
parent,  head  of  the  family, 
and  statutory  guardian,  hav- 
ing the  helpless  infant  in  her 
care  and  custody,  to  provide  for 
him  whatever  was  reasonably 
necessary  to  prevent  danger  to 
his  life  or  permanent  injury  to 
his  health  (Criminal  Code,  sec. 
242  (1)),  and  was  entitled  to 
recover  from  the  defendants  as 
damages  the  sums  which  she  ex- 
pended for  that  purpose  in  con- 
sequence of  his  injury. — Wilson 
v.  Boulter  (1899),  26  A.R.  184, 
distinguished.  — (5)  That  the 
damages  allowed  to  the  infant 
plaintiff  should  be  reduced  from 
$7,500  to  $4,000. — (6)  That  the 
death  of  the  infant  plaintiff 
after  the  argument  of  the  appeal 
did  not  affect  the  cause  of  ac- 
tion, nor  prevent  the  delivery  of 
judgment  upon  the  appeal;  but 
that  the  certificate  of  judgment 
should  be  dated  as  of  the  day 
on  which  the  argument  was  con- 
cluded. — Gunn  v.  Harper 
(1902),  3 O.L.R.  693,  followed. 
Young  v.  Town  of  Gravenhurst, 
467. 

3.  Highway— Automobile — In- 
jury to  Person — Horses  Stand- 
ing on  Road — Cause  of  Injury — 
Onus — Motor  Vehicles  Act,  secs. 
5,  10,  18 — Failure  to  Sound 
Horn — Contributory  Negligence 
— Findings  of  Jury  — New 
Trial.] — M.  was  engaged  with  a 
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team  of  horses  and  a waggon  un- 
loading gravel  upon  a highway. 
The  horses  were  standing  still, 
and  M.  was  within  the  traces 
with  his  back  to  the  nigh  horse. 
While  M.  was  in  that  position, 
the  defendant  approached  from 
behind  in  an  automobile.  He 
did  not  sound  his  horn,  but  this 
was  said  to  be  because  he 
thought  it  would  frighten  the 
horses.  He  stopped  his  automo- 
bile and  called  out  ‘‘hello.”  M. 
made  a quick  movement  to  get 
from  within  the  traces  and  to 
get  possession  of  the  reins. 
Something  startled  the  horses — 
it  may  have  been  that  they  saw 
the  automobile,  or  M.  ’s  move- 
ment may  have  startled  them — 
and  they  bolted,  carrying  M. 
with  them,  and  he  received  such  | 
injuries  that  he  died.  In  an  ac- 
tion by  his  widow,  under  the 
Fatal  Accidents  Act,  to  recover 
damages  for  his  death,  the  jury ! 
found:  (1)  that  it  was  reason- 
ably necessary  that  the  horn  of 
the  defendant’s  automobile 
should  have  been  sounded  when 
the  defendant  first  saw  M. ; (2)1 
that  the  defendant  did  not,  when 
approaching  M.  ’s  horses,  man-  j 
age  his  automobile  in  such  a man- ! 
ner  as  to  exercise  every  reas-  i 
onable  precaution  to  prevent  the  ; 
frightening  of  the  horses — see- 
ing M.  ’s  position,  the  defendant 
should  have  sounded  the  horn ; 
(3)  that  the  accident  to  M.  arose 
through  negligence  of  the  de- 
fendant; (4)  that  that  negli- 1 
gence  consisted  in  not  sounding 
horn  or  stopping  automobile 
sooner;  and  (5),  in  answer  to 
the  question  whether  M.,  by  the 
exercise  of  reasonable  care  and 
diligence,  could  have  avoided  the 
accident— “No,  not  under  the 
custom  of  unloading  gravel:” — 


[vol. 

Held,  that,  although,  by  sec.  18 
of  the  Motor  Vehicles  Act,  6 
Edw.  VII.  eh.  46,  as  amended  by 
8 Edw.  VII.  ch.  53,  sec.  7,  when 
any  loss  or  damage  is  sustained 
by  any  person  by  reason  of  a 
motor  vehicle  on  the  highway, 
the  onus  of  proof  that  the  loss 
or  damage  did  not  arise  through 
the  negligence  of  the  owner  or 
driver  of  the  motor  vehicle  is 
on  the  owner  or  driver,  yet  the 
person  injured  or  his  represent- 
ative must  establish  that  the 
damage  was  sustained  by  reason 
of  the  motor  vehicle;  and  upon 
that  question,  and  upon  the 
question  of  contributory  negli- 
gence, the  findings  of  the  jury 
were,  having  regard  to  the  evi- 
dence, unsatisfactory;  and  there 
should  be  a new  trial. — Sections 
5,  10,  and  18  of  the  Motor 
Vehicles  Act . considered.  — Per 
Harrow,  J.A.: — The  motor 
vehicle  is  not  an  outlaw:  it  has 
as  much  right  to  be  upon  the 
highway  as  the  farmer’s  wag- 
gon, of  course  complying  with 
the  requirements  of  the  statute. 
— Per  Meredith,  J.A. : — The 
jury’s  finding  on  the  question 
of  contributory  negligence  was 
ambiguous:  whenever  a jury 

fails  to  find  all  the  facts  needful 
for  a determination  of  the  rights 
of  the  parties,  a new  trial  is 
necessary ; and  there  is  no  differ- 
ence between  a plaintiff’s  and  a 
defendant’s  case  in  this  respect. 
— Qiuere , per  Garrow  and  Ma- 
gee, JJ.A.,  whether  sec.  5 of  the 
Act,  requiring  the  horn  to  be 
sounded  whenever  it  is  reason- 
ably necessary  to  notify  pedes- 
trians or  others  of  the  approach 
of  the  motor  vehicle,  applies  to 
a case  such  as  this.  Marshall  v. 
Go  wans,  522. 
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4.  Railway— Injury  to  Pass- 
senger  Crossing  Tracks  at  Sta- 
tion— Findings  of  Jury  — Im- 
materiality — Nonsuit  — Evi- 
dence — Statement  of  Station- 
master — Inadmissibility  — New 
Trial  — Absence  of  Grounds 
for.] — The  plaintiff  sued  the 
Wabash  and  Grand  Trunk  rail- 
way companies  to  recover  dam- 
ages for  injury  caused  to  her 
by  a train  of  the  Wabash  com- 
pany, at  the  Belle  River  railway 
station.  The  railway  was  owned 
by  the  Grand  Trunk  company, 
the  Wabash  company  having 
running  rights  over  it.  The 
plaintiff  was  a passenger  on  a 
Grand  Trunk  train,  and  alight- 
ed at  the  Belle  River  station  for 
the  purpose  of  going  to  the  vil- 
lage. There  were  two  tracks, 
running  east  and  west,  and  the 
plaintiff  was  on  the  platform  on 
the  north  side  of  the  two  tracks, 
which  she  had  to  cross  in  a 
southerly  direction  to  reach  the 
village.  At  the  easterly  end  of 
the  station  platform  was  a side- 
walk and  pathway  for  foot-pas- 
sengers, but  this  pathway  where 
it  crossed  the  railway  right  of 
way  was  not  a public  highway, 
but  the  private  property  of  the 
Grand  Trunk  company.  The 
Grand  Trunk  train  by  which  the 
plaintiff  had  arrived  was  on  the 
southerly  track,  and  the  plain- 
tiff was  standing  just  clear  of 
the  north  track,  waiting  for  that 
train  to  proceed  easterly  before 
she  attempted  to  cross.  As  the 
last  car  reached  the  crossing, 
she  stepped  upon  the  north 
track,  in  front  of  a Wabash  train 
approaching  from  the  east,  and 
sustained  the  injuries  complain- 
ed of.  There  was  nothing  to 
obstruct  the  view  from  the  plat- 
form to  the  approaching  Wa- 


bash train,  and  Avarning  of  its 
approach  had  been  given  by 
whistling.  The  jury  found  neg- 
ligence on  the  part  of  both  com- 
panies— the  Grand  Trunk,  be- 
cause “they  should  have  taken 
more  care  of  the  passengers  on 
account  of  the  train  being  late ; ’ ’ 
and  the  Wabash,  because  they 
“did  not  take  proper  precau- 
tions knowing  that  the  Grand 
Trunk  train  was  late:” — Held, 
that  the  action  was  properly  dis- 
missed by  the  trial  Judge, 
whether  as  upon  a nonsuit  be- 
cause there  Avas  no  evidence  of 
negligence  on  the  part  of  the 
defendants,  or  either  of  them,  or 
upon  the  findings  of  the  jury,  in 
effect  negativing  negligence 
other  than  as  found  by  them, 
and  they  having  found  no  act 
of  negligence  which  caused  the 
injury. — Judgment  of  Middle- 
ton,  J.,  affirmed. — Per  Riddell, 
J.,  that  it  was  properly  ruled  at 
the  trial  that  the  station-mast- 
er’s statement  after  the  accident 
was  not  admissible  as  evidence 
against  the  defendants:  Wilson 
v.  Botsford-Jenks  Co.  (1902),  1 
O.W.R.  101. — Held,  also,  per 
Curiam,  that  a neAV  trial  should 
not  be  ordered. — Per  Mulock, 
C.J.,  that  there  was  no  reason 
to  suppose  that  upon  a new  trial 
the  evidence  would  be  different; 
and  no  exception  could  be  tak- 
en to  the  charge,  the  Judge  hav- 
ing instructed  the  jury  that,  if 
they  found  negligence  causing 
the  accident,  they  must  go 
farther  and  find  the  particular 
act  of  negligence  which  caused 
the  accident. — Per  Riddell,  J., 
that  it  Avould  be  improper  to 
send  the  case  back  for  a new 
trial  on  the  supposition  that 
another  jury  might  find  some 
specific  act  of  negligence  which 
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the  former  jury  could  net: 
Cooledge  v.  Toronto  R.W.  Co. 
(1907),  10  O.W.R.  739.— 

Sernble,  per  Riddell,  J.,  that, 
even  if  negligence  had  been 
proved  against  the  defendants, 
the  plaintiff  could  not  recover, 
for  everything  proved  was  con- 
sistent with  the  plaintiff’s  own 
negligence,  and  there  was  no- 
thing to  contra-indicate  it. 
Antaya  v.  Wabash  R.R.  Co .,  88. 

See  Master  and  Servant — 
Motor  Vehicles  Act — Parent 
and  Child  — Railway,  1 — 
Street  Railways. 


NEURASTHENIA. 

See  Damages. 


NEW  TRIAL. 

Misstatement  of  Counsel  as  to 
Witness  not  Called — Judgeys 
Charge — Allusion  to  Statement 
of  Counsel — Inference  — Effect 
on  Jury — Discovery  of  New 
Evidence — Necessity  for  Shew- 
ing Diligence — Inconclusiveness 
of  New  Evidence  — Conflict  — 
Undertaking  of  Counsel  at  Trial 
not  to  Appeal  — Absence  of 
Authority  — Relief.] — At  the 
trial  of  an  action  for  damages 
for  injury  sustained  by  the 
plaintiff,  when  a passenger  up- 
on a car  of  the  defendants,  by 
being  thrown  down  by  a sudden 
jerk  of  the  car,  the  jury  made 
findings  in  favour  ,of  the  de- 
fendants, upon  which  the  trial 
Judge  dismissed  the  action. 
The  plaintiff  was  not  present 
when  the  jury  came  into  Court, 
nor  was  her  senior  counsel  and 
solicitor;  her  junior  counsel  was 
present,  and  he  undertook  that 
there  should  be  no  appeal,  if 
the  action  were  dismissed  with- 
out costs.  He  did  this  without 
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instructions  from  the  plaintiff 
or  from  any  one.  This  was  up- 
on the  suggestion  of  the  claims- 
agent  of  the  defendants,  who 
was  present,  but  was  not  a bar- 
rister or  solicitor;  and  no  one 
else  was  there  to  represent  the 
defendants.  Judgment  was  ac- 
cordingly entered  dismissing  the 
action  without  costs,  “on  the 
agreement  between  counsel  that 
there  is  to  be  no  appeal  or  mo- 
tion by  the  plaintiff  against  the 
findings  of  the  jury  or  the  judg- 
ment:”— Held,  by  Clute  and 
Sutherland,  JJ.,  in  a Division- 
al Court  (Sutherland,  J.,  hesi- 
tating), that  the  plaintiff  should 
be  relieved  from  the  undertak- 
ing and  agreement  and  permit- 
ted to  appeal  upon  the  merits. — 
On  the  occasion  of  the  injury  to 
the  plaintiff,  there  were  three 
passengers  in  the  car  besides  the 
plaintiff.  Two  of  them  were 
called  as  witnesses,  and  these 
two  and  the  conductor  contra- 
dicted the  plaintiff’s  account  of 
the  cause  of  her  being  thrown 
down.  At  the  close  of  the  evi- 
dence, counsel  for  the  defend- 
ants stated  to  the  Court  that  the 
third  passenger,  Miss  F.,  who 
was  a nurse,  had  been  subpoen- 
aed, but  was  not  in  attendance, 
and  he  would  not  ask  the  Court 
to  delay  the  trial  on  her  ac- 
count. Miss  F.  had  not  in  fact 
been  subpoenaed,  but  the  counsel 
believed  that  she  had  been  when 
he  made  the  statement.  The 
trial  Judge  told  the  jury  that 
the  plaintiff’s  statement  was  un- 
corroborated by  that  of  anybody 
else,  and  that,  “upon  the  other 
side,  everybody  who  was  upon 
the  car  has  been  called  except 
one  witness,  who,  it  is  said, 
was  subpoenaed,  and  for  some 
reason  or  other  has  not  attend- 
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ed  the  Court,  and  the  statement 
of  these  witnesses  is  in  direct 
contradiction  of  the  account  the 
plaintiff  gives.”  Upon  the  ap- 
peal to  the  Divisional  Court  the 
plaintiff  produced  an  affidavit 
from  Miss  F.,  and  she  was  ex- 
amined before  the  Court  as  a 
witness  for  the  plaintiff ; but  her 
evidence  did  not  corroborate 
that  of  the  plaintiff: — Held , by 
the  Divisional  Court  (Mulock, 
C.J.C.P.,  dissenting),  that  the 
statement  of  counsel  for  the  de- 
fendants and  what  was  said  by 
the  trial  Judge  to  the  jury,  bas- 
ed upOn  a mistake,  might  have 
affected  the  jury  to  the  preju- 
dice of  the  plaintiff ; and,  there- 
fore, there  should  be  a new  trial. 
— Held,  by  the  Court  of  Appeal, 
reversing  the  order  of  the  Di- 
visional Court,  that  a strong 
case  must  be  presented  before  a 
new  trial  can  properly  be  direct- 
ed ; that  what  was  said  by  coun- 
sel and  Judge  was  not  objection- 
able, and,  if  it  had  been,  should 
have  been  objected  to  when  it 
was  said,  hut  was  not;  that  the 
motion  was  really  one  for  a new 
trial  on  the  ground  of  newly 
discovered  evidence,  and  it  was 
not  shewn  that  the  evidence 
could  not,  with  due  diligence, 
have  been  adduced  at  the  trial, 
nor  that  it  was  of  such  a char- 
acter as  to  satisfy  the  Court  that 
the  plaintiff  ought  to  recover  in 
the  action;  and  certainly  a new 
trial  ought  not  to  be  granted 
when  the  new  evidence  directly 
disproves  the  plaintiff’s  case, 
and  shews  no  other  cause  of 
action.  Caswell  v.  Toronto  R. 
W.  Co.,  339. 

See  Evidence  — Malicious 
Procedure,  1 — Negligence,  3, 
4. 


NEWSPAPER. 

See  Defamation,  1*. 

NONREPAIR  OF  HIGHWAY. 

See  Highway. 

NONSUIT. 

See  Negligence,  4. 

NOTICE  OF  ACCIDENT. 

See  Highway. 

NOTICE  OF  ACTION. 

See  Constitutional  Law  — 
Defamation,  1. 

OBSTRUCTION  OF  HIGHWAY. 

See  Damages. 

OFFICER  OF  COMPANY. 

See  Company,  1. 

OFFICIAL  GUARDIAN. 

See  Executors  and  Adminis- 
trators, 2 

OPTION. 

See  Landlord  and  Tenant. 

PARENT  AND  CHILD. 

Tort  of  Infant  Imbecile  Child 
— Setting  out  Fire — Destruction 
of  Property — Liability  of  Parent 
— Knowledge  of  Mischievous 
Propensity  — - Negligence — Fail- 
ure to  Restrain  Child — Findings 
of  Jury.]  — A parent  may  be 
liable  for  his  child’s  torts  com- 
mitted with  his  knowledge  and 
acquiescence.  — Review  of  the 
authorities. — In  an  action  against 
the  father  of  a boy  of  sixteen,  to 
recover  damages  for  destruction 
of  the  plaintiff’s  property,  by 
reason  of  fire  set  out  by  the  boy, 
the  jury  found : that  the  fire 
which  destroyed  the  plaintiff’s 
property  was  caused  by  the  in- 
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fant  son  of  the  defendant;  that 
this  boy,  by  reason  of  the  weak- 
ness of  his  intellect,  his  want  of 
intelligence,  and  not  under- 
standing the  difference  between 
right  and  wrong,  and  by  reason 
of  his  being  addicted  to  the 
habit  of  smoking  and  the  fre- 
quent use  of  matches,  was  a 
dangerous  person  to  be  at  large 
without  being  under  surveillance 
or  being  watched  by  some  person 
of  ordinary  discretion  to  pre- 
vent his  setting  out  fires;  that 
the  father  (in  whose  house  the 
boy  lived  and  under  whose  cus- 
tody he  was)  knew  of  the  char- 
acter and  habits  of  the  boy  and 
of  the  danger  from  fire  of  his 
being  at  large  alone;  that  the 
father  was  guilty  of  negligence 
in  fhe  premises,  by  reason  of 
his  not  taking  any  steps  to  con- 
trol or  restrain  the  boy  in  carry- 
ing and  lighting  matches  and  in 
setting  out  fire,  after  the  father 
had  been  told  of  these  actions 
by  his  neighbours;  and  that  the 
probable  result  of  the  lack  of 
necessary  precaution  in  the  cus- 
tody of  the  son  was  to  enable 
the  son  to  destroy  property: — 
Held , that,  upon  these  findings, 
which  were  warranted  by  the 
evidence,  judgment  was  pro- 
perly given  for  the  plaintiff  for 
the  damages  assessed  by  the 
jury. — Judgment  of  Britton, 
J.,  affirmed.  Thibodeau  v.  Che ff, 
214. 

PARTIES. 

See  Chose  in  Action — Club 

— Wr ILL,  5. 

PASSENGER. 

See  Negligence,  4. 

PAYMENT. 

See  Company,  4. 


PERPETUITY. 

See  Will,  4,  5. 

PLEADING. 

See  Company,  4 — Estoppel. 

POWER  OF  SALE. 

See  Mortgage,  1. 

PRACTICE. 

See  Appeal — 'Costs — Defam- 
ation, 1 — Division  Courts  — 
Negligence,  2 — New  Trial  — 
Receiver  — Will,  5 — Writ  of 
Summons. 

PREFERENCE. 

See  Assignments  and  Prefer- 
ences, 2. 

PRESUMPTION. 

See  Criminal  Law,  1 — Rail- 
way, 2. 

PRINCIPAL  AND  AGENT. 

See  Mortgage,  1. 

PRIVILEGE. 

See  Defamation,  2. 

PROCLAIMED  DISTRICT. 

See  Constitutional  Law. 

PROHIBITION. 

See  Division  Courts. 

PROMISSORY  NOTES. 

1.  Incomplete  Instrument  — 
Delivery  to  Custodian  for  Speci- 
fic Purpose — Fraudulent  Filling 
up  and  Use  for  another  Purpose 

— Bills  of  Exchange  Act,  secs. 
31,  32 — Indorsement  to  Banker 
—Note  not  Discounted  nor  Ne - 
gotiable — Holder  in  Due  Course 

— Estoppel  — Ratification  — 
Suspicion  of  Fraudulent  Hold- 
ing — Duty  to  Inquire.] — The 
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plaintiffs  (private  bankers) 
sued  upon  an  instrument  pur- 
porting to  be  a promissory  note, 
dated  the  29th  June,  1908,  for 
the  sum  of  $1,000,  payable  on 
demand  to  the  order  of  T.  The 
signature  of  the  maker  was  ad- 
mitted to  be  that  of  the  defen- 
dant, and  the  instrument  ap- 
peared to  have  been  indorsed  in 
blank  by  T.  It  came  to  the 
plaintiffs’  hands  not  earlier  than 
May,  1909.  It  was  not  pre- 
sented for  payment  until  the 
11th  November,  1909.  It  was 
said  that  before  it  came  to  the 
plaintiffs’  hands  it  was  in  the 
possession  of  a chartered  bank; 
but  it  came  to  the  plaintiffs  ’ pos- 
session directly  from  T.  It  was 
not  discounted  or  negotiated  by 
the  plaintiffs;  they  claimed  to 
hold  it  as  security  for  $200  ad- 
vanced to  T.  and  as  collateral  se- 
curity for  a larger  debt  owing  to 
them  by  T.  The  instrument  was 
given  by  the  defendant  to  T., 
who  was  the  defendant’s  agent, 
as  a blank  piece  of  paper  with 
the  defendant’s  signature  upon 
it;  and,  according  to  the  evi- 
dence of  the  defendant,  was  to 
be  filled  up  and  used  by  T.  for  a 
particular  purpose  only,  and  not 
until  receipt  of  further  instruc- 
tions from  the  defendant  to  that 
effect.  The  defendant  received 
no  value  or  consideration  for  it. 
The  trial  Judge  (Clute,  J.) 
found  that  the  defendant  never 
intended  or  authorised  the  paper 
to  be  filled  up  as  a promissory 
note ; that  the  circumstances 
never  arose  upon  which  only  T. 
was  authorised  to  fill  it  up ; that 
what  was  done  by  T.  was  with- 
out authority  and  in  fraud  of  the 
defendant;  and  that  the  paper 
never  in  fact  by  the  defendant’s 
authority  became  a promissory  | 


note:  — Held , Meredith,  J.A., 
dissenting,  that  the  defendant 
did  not  part  with  the  paper  with 
the  intention  that  it  should  then 
be  converted  into  a promissory 
note  by  T. ; it  was  delivered  to 
T.  as  custodian  only,  because  of 
the  defendant ’s  confidence  in 
him  as  an  honest  man,  and  they 
both  understood  that  it  was  so 
delivered  and  was  so  to  remain 
unless  and  until  the  defendant 
should  change  his  intention  and 
direct  that  it  should  be  used  as 
the  basis  of  a promissory  note; 
and,  therefore,  the  case  did  not 
fall  within  secs.  31  and  32  of  the 
Bills  of  Exchange  Act;  and  the 
plaintiffs  could  not  recover. — 
Smith  v.  Prosser , [1907]  2 K.B. 
735,  followed.  — Held,  also, 
Meredith,  J.A.,  dissenting,  that 
there  was  nothing  in  the  defend- 
ant ’s  conduct  to  raise  any 
ground  of  estoppel  so  far  as  the 
plaintiffs  were  concerned ; nor 
( per  Maclaren,  J.A.)  was  there 
any  ratification  by  the  defend- 
ant of  T.’s  act  in  filling  up  and 
issuing  the  paper  as  a note. — 
Held,  also,  per  Maclaren  and 
Magee,  JJ.A.  (Meredith,  J.A., 
contra) , that  the  further  finding 
of  the  trial  Judge  that  the  plain- 
tiffs had  suspicions  of  the  fraud- 
ulent holding  of  T.  and  were  put 
upon  inquiry,  was  right. — Judg- 
ment of  Clute,  J.,  affirmed. 
Ray  v.  Willson,  122. 

2.  Instrument  Payable  on  De- 
mand — Negotiation  on  Day  of 
Date— “ Overdue”  Note  — Bills 
of  Exchange  Act,  secs.  70,  182.] 
—Judgment  of  Meredith,  C.J. 
C.P.,  22  O.L.R.  339,  affirmed  on 
appeal.  Northern  Crown  Bank 
v.  International  Electric  Co.,  57. 

See  Banks  and  Banking,  1. 


46 XXIV.  O.L.R. 


702 


INDEX. 


[VOL. 


PUBLIC  SCHOOLS. 

See  Schools. 


RAILWAY. 

1.  Crossing  of  one  Railway  by 
Another  — Leave  of  Board  of 
Railway  Commissioners — Terms 
of.  Order — Interlocking  Plant — 
Signalman — Hiring  by  one  Com- 
pany and  Payment  by  the  Other 
— Negligence  — Injury  to  and 
Death  of  Servant  of  one  Com,- 
pany  — Liability  of  Company ! 
Using  Service  at  Time  of  In- 
jury.]  — The  Canadian  Pacific 
Railway  Company  applied  to 
the  Dominion  Board  of  Railway 
Commissioners  for  leave  to  cross 
the  track  of  the  Canadian  North- 
ern Railway  Company  at  a cer- 
tain point,  and  the  application 
was  granted,  upon  the  terms 
that  the  applicant  should,  at  its 
own  expense,  insert  a diamond 
in  the  track  with  interlocking 
plant ; that  the  Canadian  North- 
ern company  should  appoint  a 
competent  man  to  be  in  charge 
of  the  crossing ; and  that  the  ap- 
licant  should  bear  the  whole  cost 
of  providing,  maintaining,  and 
operating  the  interlocking  plant, 
including  the  cost  of  keeping  a 
man  in  charge  of  the  crossing, 
A competent  man  was  appointed 
to  the  satisfaction  of  both  com- 
panies ; but,  on  an  occasion 
when  he  was  acting  solely  in  be- 
half of  and  for  the  benefit  of  the 
Canadian  Pacific  company,  he 
blundered  in  his  signals  and 
caused  the  derailment  of  a Cana- 
dian Pacific  train  and  the  death 
of  a fireman: — Held,  in  an  ac- 
tion against  both  companies  by 
the  widow  of  the  fireman  to  re- 
cover damages  for  his  death, 
that  the  signal-man  was  to  be 


regarded  as  the  person  employed 
by  the  company  for  which  he 
was,  at  the  time  of  his  negligent 
act  or  omission,  adjusting  the 
! points  and  giving  the  signals ; 

1 and  the  Canadian  Pacific  com- 
pany was,  therefore,  alone  re- 
sponsible for  his  negligence, 
whether  under  the  Workmen’s 
Compensation  for  Injuries  Act, 

| sec.  3,  sub-sec.  5,  or  at  common 
law,  and  whether  the  service  was 
to  be  considered  a joint  service 
or  not. — The  whole  circumstan- 
ces of  the  employment  must  be 
looked  at,  and  the  real  effect  of 
the  actual  relation  existing  must 
not  be  lost  sight  of  in  defer- 
ence to  a formula  about  hiring 
and  paying. — Hansford  v.  Grand 
Trunk  R.W.  Co.  (1909),  13 
O.W.R.  1184,  1187,  specially  re- 
ferred to.  Pattison  v.  Canadian 
Pacific  R.W.  Co.,  482. 

2.  Severance  of  Farm — Un- 
dergrade Crossing  — Convey- 
ance of  Right  of  Way  by  Land- 
owner  — Consideration — Agree- 
ment — - Maintenance  of  Cross- 
ing — Right  to  Continuance  — 
User  for  Twenty  Years — Ease- 
ment — Presumption  of  Lost 
Grant — Damages.]  — In  1885, 
the  predecessor  in  title  of  the 
plaintiffs  conveyed  to  a railway 
company,  the  predecessors  of 
the  defendants,  a certain  strip 
of  land,  running  across  a farm, 
for  the  right  of  way  of  the  rail- 
way. The  conveyance  was  in 
fee,  the  consideration  was  $40, 
and  there  was  no  reference  in 
the  deed  to  a crossing.  The  de- 
fendants’ predecessors,  however, 
constructed  an  undergrade  cross- 
ing, which  was  necessary  for 
the  working  of  the  farm,  and 
this  was  maintained  and  kept  in 
repair  by  the  defendants  or 
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their  predecessors,  and  was  used 
by  the  plaintiffs  or  their  pre- 
decessors until  1906,  when  the 
defendants  closed  it  up  —Held, 
having  regard  to  the  surround- 
ing circumstances  and  the  evid- 
ence, that  it  was  a part  of  the 
agreement  and  arrangement, 
made  at  the  time  of  the  pur- 
chase of  the  right  of  way,  that 
the  plaintiffs’  predecessor  should 
have  an  under-pass  for  the  pass- 
ing of  waggons  and  cattle  from 
one  part  of  the  farm  to  the  other 
— the  granting  of  the  pass  was 
a part  of  the  consideration  for 
the  right  of  way ; and  the  plain- 
tiffs were  entitled  to  have  it 
maintained. — McKenzie  v.  Grand 
Trunk  R.W.  Co.,  Dickie  v. 
Grand  Trunk  R.W.  Co.  (1907), 
14  O.L.R.  671,  followed.- — Oat- 
man  v.  Grand  Trunk  R.W.  Co. 
(1910),  2 O.W.N.  21,  distin- 
guished.— Held,  also,  upon  the 
evidence,  that  the  pass  was  used 
in  connection  with  and  for  the 
purposes  of  the  farm  for  over 
twenty  years  ; and  the  plaintiffs 
had  established  an  easement  by 
continuous  user  as  of  right  for 
that  period. — Canadian  Pacific 

R. W.  Co.  v.  Guthrie  (1901),  31 

S. C.R.  155,  and  Grand  Trunk 
R.W.  Co.  v.  Valliear  (1904),  7 
O.L.R.  364,  distinguished.  — 
Semble,  also,  that  the  doctrine 
of  presumption  of  a lost  grant 
could  be  applied. — It  being  con- 
ceded by  the  defendants  that 
the  plaintiffs  were  entitled  to  a 
level  crossing,  and  the  plaintiffs 
being  willing  to  accept  such  a 
crossing,  with  damages,  in  lieu 
of  the  under-pass,  damages  aris- 
ing from  the  depreciation  of  the 
land  by  the  change  from  an  un- 
der-pass  to  a level  crossing,  and 
damages  on  account  of  the  un- 
der-pass having  been  closed  since 


1906,  were  assessed.  Leslie  v. 
Pere  Marquette  R.W.  Co.,  206. 

See  Negligence,  4. 


RAILWAY  COMMISSIONERS. 

See  Municipal  Corporations, 
2 — Railway,  1. 

RATIFICATION. 

See  Mortgage,  1 — Promis- 
sory Notes,  1. 

REAL  PROPERTY  LIMITATION 
ACT. 

See  Limitation  of  Actions. 

REASONABLE  AND  PROBABLE 
CAUSE. 

See  Malicious  Procedure. 

RECEIPT. 

See  Mortgage,  1. 

RECEIVER. 

Equitable  Execution  — Fund 
not  Presently  Payable — Uncer- 
tainty.] — The  order  of  a Divi- 
sional Court,  22  O.L.R.  378,  was 
affirmed.  — • In  re  Johnson, 
[1898]  2 I.R.  551,  specially  re- 
ferred to.  Manufacturers  Lum- 
ber Co.  v.  Pigeon,  354. 

See  Set-off. 


REDEMPTION. 

See  Husband  and  Wife — 
Mortgage. 


REFEREE. 

See  Company,  5. 

RENEWAL  OF  LEASE. 

See  Landlord  and  Tenant. 

RENTS  AND  PROFITS. 

See  Mortgage,  2. 
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RENUNCIATION. 

See  Will,  4. 

REPUGNANCY. 

See  Will,  3. 

RES  JUDICATA. 

See  Estoppel. 

RESTAURANT-KEEPER. 

T 

See  Criminal  Law,  3. 

RESTRAINT  ON  ALIENATION. 

See  Will,  3. 

RETRACTATION. 

See  Will,  4. 

REVOCATION  OF  LETTERS  OF 
ADMINISTRATION. 

See  Executors  and  Adminis- 
trators, 2. 

RULES. 

Con.  Rule  116.] — See  Mort- 
gage, 2. 

Con.  Rule  162  (e).] — See 

Writ  of  Summons. 

Con.  Rule  261.] — See  Will, 
5. 

Con.  Rule  498.] — See  Luna- 
tic. 

Con.  Rules  666,  667.] — See 
Mortgage,  2. 

Con.  Rule  756.] — See  Mort- 
gage, 2. 

SALARY. 

See  Company,  1. 

SALE  OF  ASSETS. 

See  Company,  5. 

SALE  OF  LAND. 

See  Executors  and  Adminis- 
trators, 2 — Vendor  and  Pur- 
chaser. 


SCANDALOUS  AFFIDAVIT. 

See  Division  Courts. 

SCHOOLS. 

Public  Schools — Continuation 
School — County  By-law  — High 
School  District — Township  By- 
law— Continuation  Schools  Act, 
1909,  sec.  9 — High  Schools  Act , 
1909,  sec.  4 — (( Existed  in 

Fact — The  orders  of  Middle- 
ton,  J.,  and  a Divisional  Court, 
23  O.L.R.  21,  were  affirmed.  Re 
Henderson  and  Township  of 
West  Nissouri,  517. 


SCRUTINEERS. 

See  Municipal  Corporations, 
5. 


SEARCH  WARRANT. 

See  Constitutional  Law. 


SECURITY  FOR  COSTS. 

See  Costs. 


SERVICE  OUT  OF  JURISDIC- 
TION. 

See  Writ  of  Summons. 

SET-OFF. 

Business  of  Manufacturing 
Company  Carried  on  by  Re- 
ceiver for  Bondholders  under 
Order  of  Court — Goods  Sup- 
plied by  Receiver  to  Customer — 
Assignment  of  Proceeds  by  Re- 
ceiver to  Bank — Right  of  Cus- 
tomer to  Set  off  Damages  for 
Breach  of  Contract  Made  with 
Company  before  Receiver  Ap- 
pointed— Judicature  Act,  sec.  58 
(5).] — An  incorporated  paper 
manufacturing  company  entered 
into  divers  contracts  with  the 
defendants  for  the  manufacture 
and  supply  of  paper.  In  an  ac- 
tion brought  by  mortgagees  for 
the  bondholders  of  the  paper 
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company,  receivers  and  mana- 
gers of  the  company’s  business 
were,  in  October,  1906,  appoin- 
ted by  the  Court,  and  carried  on 
the  manufacture  of  paper  and 
supplied  paper  to  the  defend- 
ants. The  receivers  and  mana- 
gers assigned  to  the  plaintiffs 
their  money  claim  against  the 
defendants  for  the  price  of 
paper  supplied,  and  the  plain- 
tiffs sued  for  the  amount  of  the 
claim.  The  defendants  alleged 
that  the  claim  of  the  plaintiffs 
arose  by  virtue  of  certain  con- 
tracts made  by  the  paper  com- 
pany and  assumed  and  adopted 
by  the  receivers  and  managers, 
and  by  reason  of  new  contracts 
with  the  defendants  and  the 
carrying  out  thereof  by  the  re- 
ceivers and  managers,  and  that 
the  contracts  with  the  company 
had  not  been  carried  out  by  the 
receivers  and  managers,  and  the 
defendants  sought  to  set  off  the 
damages  which  they  had  sus- 
tained by  the  breach  against  the 
money  claim  of  the  plaintiffs: — 
Held  (Meredith,  J.A.,  dissent- 
ing), that  the  defendants  were 
not  entitled  to  the  set-off  as- 
serted.— Judgment  of  Britton, 
J.,  affirmed. — Per  Garrow,  J.A. : 
— The  proper  and  the  only  rea- 
sonable inference,  upon  the 
whole  evidence,  was,  that  the 
merchandise  the  proceeds  of 
which  were  assigned  to  the 
plaintiff  s in  May  and  June,  1907, 
was  supplied  to  the  defendants 
upon  the  terms  contained  in  a 
letter  of  the  receivers  and  mana- 
gers to  the  defendants  of  the  6th 
April,  1907:  “Each  specification 
as  it  comes  in  will  be  accepted  or 
rejected  as  if  it  were  anew  order 
independent  of  any  contract;” 
and  was  supplied,  not  upon  any 
earlier  contract,  but  as  upon  en- 


tirely new  orders.  But,  if  this 
were  a mistaken  view  of  the 
facts,  the  defendants,  upon  the 
law,  could  not  succeed.  Their 
claim  was  distinctly  one  of  set- 
off, and  not  of  counterclaim : 
Sovereign  Bank  of  Canada  v. 
Parsons  (1909),  18  O.L.R.  655. 
The  receivers  and  managers  were 
not  dealing  with  their  own 
goods,  as  the  defendants  well 
knew.  Nor  were  they  acting,  in 
what  they  did,  as  agents  for  the 
paper  company,  but  for  the 
mortgagees;  and  they  could  not 
impose  an  obligation  such  as  that 
arising  under  the  old  contracts, 
upon  the  mortgagees,  without 
the  leave  of  the  Court.  And  as 
to  contracts  entered  into  by  the 
receivers  and  managers  them- 
selves, the  creditors’  right  to 
damages  would  be  directly 
against  them,  and  only  indir- 
ectly against  any  indemnity  to 
which  the  receivers  and  mana- 
gers might  be  entitled,  but  the 
latter  right  would  not  justify 
setting  off  such  a claim  against 
a claim  owing  to  the  receivers 
and  managers  in  their  official 
capacity.  The  right  which  is 
given  by  sub-sec.  5 of  sec.  58  of 
the  Judicature  Act  is  a right  of 
equitable  set-off,  and  does  not 
include  mere  cross-claims  aris- 
ing from  transactions  independ- 
ent of  the  debt  assigned. — Whin- 
ney  v.  Moss  Steamship  Co., 
[1910]  2 K.B.  813  (affirmed  by 
the  House  of  Lords,  Moss  Steam- 
ship Co.  v.  Whinney  (1911),  131 
L.T.J.  193,  27  Times  L.R.  513), 
discussed.  Sovereign  Bank  of 
Canada  v.  Parsons,  387. 


SETTLEMENT. 

See  Fraudulent  Conveyance. 
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SEVERANCE  OF  FARM. 

See  Railway,  2. 

SHARES. 

See  Banks  and  Banking — 
Company,  2,  3,  4. 

SHERIFF. 

See  Assignments  and  Pre- 
ferences, 1. 

SHIP. 

See  Negligence,  1. 


SLANDER. 

See  Defamation,  2. 

SPECIFIC  PERFORMANCE. 

See  Vendor  and  Purchaser. 

STATED  CASE. 

See  Criminal  Law,  3. 

STATUTE  OF  FRAUDS. 

See  Mortgage,  1. 


STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions — 
Will,  3. 

STATUTES  (INTERPRETA- 
TION). 

See  Insurance — Motor  Veh- 
icles Act — Municipal  Corpora- 
tions, 2. 


STATUTES  (REFERRED  TO). 

13  Eliz.  ch.  5 (Preferences). 

See  Fraudulent  Conveyance. 

29  Oar.  II.  ch.  7 (Lord’s  Day  Act). 

See  Criminal  Law,  3. 

C.S.U.C.  ch.  104,  sec.  1 (Lord’s  Day 
Act). 

See  Criminal  Law,  3. 

60  Viet.  ch.  22  (O.)  (Amending 

Married  Women’s  Property  Act). 
See  Division  Courts. 

R.S.O.  1897,  ch.  51,  sec.  58  (5)  (Judi- 
cature Act). 

See  Chose  in  Action — Set-off. 


R.S.O.  1897,  ch.  88  (Act  for  Pro- 
tection of  Justices  and  Others). 
See  Constitutional  Law. 

R.S.O.  1897,  ch.  127,  sec.  8 (De- 
volution of  Estates  Act). 

See  Executors  and  Administra- 
tors, 2. 

R.S.O.  1897,  ch.  133  (Real  Property 
Limitation  Act). 

See  Limitation  of  Actions — Will, 
3. 

R.S.O.  1897,  ch.  147,  sec.  2,  sub-sec. 
1 ( Assignments  Act ) . 

See  Assignments  and  Preferen- 
ces, 2. 

R.S.O.  1897,  ch.  147,  sec.  14. 

See  Assignments  and  Preferen- 
ces 1 . 

R.S.O.  1897,  ch.  148  (Bills  of  Sale 

Act). 

See  Company,  5. 

R.S.O.  1897,  ch.  160  (Workmen’s  Com- 
pensation for  Injuries  Act). 

See  Master  and  Servant. 

R.S.O.  1897,  ch.  160,  sec.  3,  sub-sec. 
5. 

See  Railway,  1. 

R.S.O.  1897,  ch.  203,  sec.  51,  sub-secs. 
3,  4 (Insurance  Act). 

See  Insurance. 

63  Viet.  ch.  24  (O.)  (Extra-Provin- 
cial Corporations  Licensing  Act ) . 
See  Husband  and  Wife. 

1 Edw.  VII.  ch.  21,  sec.  2,  sub-sec. 

5 (O. ) (Amending  Insurance 

Act ) . 

See  Insurance. 

2 Edw.  VII.  ch.  107  (D.)  (Incorpora- 

ting Toronto  and  Niagara  Power 
Company) . 

See  Municipal  Corporations,  2. 

3 Edw.  VII.  ch.  19,  secs.  86  (1), 

113  (O.)  (Municipal  Act). 

See  Municipal  Corporations,  4. 

3 Edw.  VII.  ch.  19,  sec.  86  (2)  (O.). 

See  Municipal  Corporations,  5. 
3 Edw.  VII.  ch.  19,  sec.  204  (O.). 

See  Municipal  Corporations,  3,  5. 
3 Edw.  VII.  ch.  19,  sec.  338  (2). 

See  Municipal  Corporations,  1. 

3 Edw.  VII.  ch.  19,  sec.  606,  sub-sec. 

3 (O.). 

See  Highway. 

4 Edw.  VII.  ch.  23,  sec.  5 (2)  (0.) 

( Assessment  Act ) . 

See  Assessment  and  Taxes. 

R.S.C.  1906,  ch.  92  ( Commissioners  of 
Police ) . 

See  Constitutional  Law. 

R.S.C.  1906,  ch  119,  secs.  31,  32  (Bills 
of  Exchange  Act). 

See  Promissory  Notes,  1. 
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R.S.C.  1906,  ch.  119,  secs.  70,  182. 

See  Promissory  Notes,  2. 

R.S.C.  1906,  ch.  144,  secs.  22,  liO, 
133  (Winding-up  Act). 

See  Company,  5. 

R.S.C.  1906,  ch.  146,  sec.  242  (1) 
( Criminal  Code ) . 

See  Negligece,  2. 

R.S.C.  1906,  ch.  146,  secs.  613,  614. 

See  Costitutional  Law. 

R.S.C.  1906,  ch.  146,  sec.  655. 

See  Criminal  Law,  2. 

6  Edw.  VII.  ch.  46,  secs.  5,  10,  18 
(O. ) (Motor  Vehicles  Act). 

See  Negligence,  3. 

6 Edw.  VII.  ch.  46,  secs.  6,  13,  18, 
19d  (O.) 

See  Motor  Vehicles  Act. 

6 & 7 Edw.  VII.  ch.  9 (D.)  (Amend- 

ing Criminal  Code). 

See  Costitutional  Law. 

7 Edw.  VII.  ch.  34,  sec.  88  (O.)  (Com- 

panies Act). 

See  Company,  1. 

7 Edw.  VII.  ch.  34,  sees.  106,  107, 

108  (O.) 

See  Company,  4. 

8 Edw.  VII.  ch.  53,  sec.  7 (O.) 

( Amending  Motor  Vehicles  Act ) . 
See  Negligence,  3. 

9 Edw.  VII.  eh.  9 (D.)  (Amending 

Criminal  Code ) . 

See  Criminal  Law,  2. 

9 Edw.  VII.  ch.  37,  sec.  7(0.)  (Lun- 
acy Act. 

See  Lunatic. 

9 Edw.  VII.  ch.  40,  sec.  8 (O.)  (Libel 
and  Slander  Act ) . 

See  Defamation,  1. 

9 Edw.  VII.  47,  secs.  3 (/),  4,  6,  7 
( O. ) ( Execution  Act ) . 

See  Executors  and  Administra- 
tors, 1. 

9 Edw.  VII.  ch.  48,  sec.  6,  sub-sec.  4 
(0.)  (Creditors’  Relief  Act). 
See  Assignments  and  Preferen- 
ces, 1. 

9 Edw.  VII.  ch.  81  (O.)  (Amending 
Motor  Vehicles  Act). 

See  Motor  Vehicles  Act. 

9 Edw.  VII.  ch.  90,  sec.  9(0.)  (Con- 
tinuation Schools  Act). 

See  Schools. 

9 Edw.  VII.  ch.  91,  sec.  4 (O.) 

(High  Schools  Act). 

See  Schools. 

10  Edw.  VII.  ch.  30,  sec.  40  (1)  (O.) 

( County  Courts  Act ) . 

See  Appeal. 


10  Edw.  VII.  ch.  56,  sec.  19  (O.) 
(Devolution  of  Estates  Act). 

See  Executors  and  Administra- 
tors, 2. 

STREET  RAILWAYS. 

Animal  Killed  on  Track — 
T respasser  — Negligence — Find- 
ing of  Jury.] — The  plaintiff 
sued  for  damages  for  the  loss  of 
a horse  killed  upon  the  defend- 
ants’ track  by  one  of  their  cars. 
The  horse  was  admittedly  a tres- 
passer:— Held  (Britton,  J.,  dis- 
senting), that  the  defendants 
were  not  liable  for  the  only  neg- 
ligence found  by  the  jury,  viz., 
that  the  motorman  should  have 
seen  the  horse  on  the  track  in 
time  to  enable  him  to  stop  the 
car. — Grand  Trunk  R.W.  Go.  v. 
Barnett,  [1911]  A.C.  361,  fol- 
lowed. — Judgment  of  the 
County  Court  of  the  County  of 
Essex  reversed.  Bondy  v.  Sand- 
wich Windsor  and  Amhersthurg 
R.W.  Co.,  409. 

SUMMARY  JUDGMENT. 

See  Defamation,  1 — Will,  5. 

SUNDAY. 

See  Criminal  Law,  3. 

SURROGATE  COURTS. 

See  Executors  and  Adminis- 
trators, 2 — Will,  4. 

TAX  SALE. 

See  Assessment  and  Taxes. 

TAXES. 

See  Assessment  and  Taxes — 
Limitation  of  Actions. 

TELEPHONE  CONVERSATION. 

See  Evidence. 
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TENANT. 

See  Landlord  and  Tenant — 
Municipal  Corporations,  4. 

THEFT. 

See  Defamation,  2. 

TORT. 

See  Parent  and  Child. 

TRESPASSER. 

See  Negligence,  1 — Street 
Railways. 

TRIAL. 

See  Company,  4 — Malicious 
Procedure — Master  and  Ser- 
vant— New  Trial. 

TRUSTS  AND  TRUSTEES. 

See  Banks  and  Banking,  2 
— Company,  2 — Will,  2,  4. 

UNDUE  INFLUENCE. 

See  Husband  and  Wife. 

UNINCORPORATED  ASSOCIA- 
TION. 

See  Club. 

VENDOR  AND  PURCHASER. 

Contract  for  Sale  of  Land — 
Vendor  Able  to  Convey  Moiety 
only — Specific  Performance  with 
Abatement  in  Purchase-money .] 
— The  defendant  agreed  to  sell 
to  the  plaintiff  land  of  which  he 
(the  defendant)  owned  only 
one-half,  his  wife  being  the 
owner  of  the  other  half.  At  the 
time  the  agreement  was  made, 
the  plaintiff  did  not  know  the 
state  of  the  title.  The  wife  re- 
fused to  convey,  and  both  hus- 
band and  wife  were  unwilling 
to  have  a stranger  brought  in 
as  co-owner : — Held,  notwith- 
standing the  inconvenience,  that 


the  plaintiff  was  entitled  to 
specific  performance  of  the  con- 
tract as  to  the  half  of  the  land 
owned  by  the  defendant,  with 
an  abatement  of  half  the  price. 
— Review  of  the  authorities. 
Kennedy  v.  Spence,  535. 

See  Will,  1. 


VERDICT. 

See  Company,  4. 


VOLUNTARY  ASSUMPTION  OF 
RISK. 

See  Master  and  Servant. 

VOLUNTARY  SETTLEMENT. 

See  Fraudulent  Conveyance. 

VOTING. 

See  Municipal  Corporations, 

-3,  4,  5. 

WARRANT  OF  COMMITMENT. 

See  Criminal  Law,  2. 


WAY. 

See  Highway. 


WILL. 

1.  Construction — Residuary — 
Clause — Division  of  Residue 
among  Children  in  Proportion 
to  Legacies  — Alterations  in 
Amounts  by  Codicil — Second 
Codicil — Revocation  of  Bequest 
— Gift  to  Widow — Income  of 
Fund — Time  for  Payment — At- 
tempt to  Defer — Gift  of  Farm 
Stock  and  Implements — ((Used 
by  me  on  my  farm’  ’ — Gift 
of  Income  of  Fund  for  Life 
— Effect  as  to  Proportion  of 
Residuary  Estate — Devise  of  In- 
terest in  Land — Agreement  for 
Sale — Purchase-money  in  Part 
Paid — Interest  Confined  to  Part 
Unpaid .] — By  his  will,  the  testa- 
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tor,  after  disposing  of  several 
parcels  of  real  estate  among  Ms 
cMldren,  and  directing  the  re- 
mainder to  be  sold  by  his  exe- 
cutors, bequeathed  pecuniary 
legacies  to  each  of  his  ten  child- 
ren and  a number  of  other  per- 
sons— the  total  amount  of  the 
legacies  to  the  children  being 
$28,500,  and  the  amount  given 
to  each  of  his  six  sons  being 
$2,000.  In  an  earlier  part  of 
the  will,  the  testator  had  given 
to  his  son  W.  H.  B.  H.  a large 
amount  of  personal  property 
other  than  money.  The  residue 
of  his  estate  he  gave  to  his  child- 
ren— they  to  share  in  said  re- 
sidue in  proportion  to  the  per- 
sonal property  herein  bequeath- 
ed to  my  said  children,  but  in 
calculating  the  said  proportions, 
the  personal  property  bequeath- 
ed to  my  son  W.  H.  E.  H.  is 
fixed  at  $2,000.”  In  the  first 
codicil,  after  cancelling  a devise 
to  his  son  D.  J.  H.,  the  testator 
directed  that  the  sum  of  $7,000 
should  be  paid  to  D.  J.  H.  “in 
place  and  stead  of  the  sum  of 
$2,000  bequeathed  to  him  in  my 
said  will.”  He  then  directed 
that  the  sum  of  $7,000  should  be 
paid  to  his  son  H.  A.  H.  “in 
the  place  and  stead  of  the  sum 
of  $2,000  bequeathed  to  him  in 
my  said  will.”  By  a second  co- 
dicil, the  testator  revoked  the 
bequest  ‘ ‘ in  my  said  will  in  fav- 
our of  H.  A.  H.,”  and,  in  lieu 
thereof,  devised  to  him  certain 
lands;  and  then  closed  the  co- 
dicil thus:  “The  revocation  of 
the  bequest  in  my  said  will  in 
favour  of  my  son  H.  A.  H.  is 
not  to  apply  to  his  share  of  my 
estate  as  set  forth  in  the  residu- 
ary paragraph  of  my  said  will. 
In  all  other  respects  I do  con- 
form my  said  will : ’ ’ — Held,  that 


the  general  rule  is,  that,  where 
one  legacy  is  given  as  a mere 
substitution  for  another,  the 
substituted  gift  is  subject  to  the 
incidents  and  conditions  of  the 
original  one,  although  it  is  not 
so  expressed  in  the  testamentary 
instrument.  Where  the  substi- 
tuted gift  is  expressed  in  such 
language  as  the  two  in  this  case, 
a construction  should  not  be  ap- 
plied which  would  have  the 
effect  of  increasing  the  legatee’s 
pecuniary  legacy,  increasing  his 
interest  as  a residuary  legatee, 
and  by  implication  reducing  the 
interest  of  other  residuary  lega- 
tees. The  words  “in  proportion 
to  the  personal  property  herein 
bequeathed”  were  intended  to 
be  restrictive  and  exclusive,  and 
to  refer  to  the  very  instrument 
which  he  was  then  about  to  exe- 
cute, in  contradistinction  to  any 
other  instrument  which  he 
might  afterwards  execute;  and 
the  contention  of  D.  J.  H.  and 
H.  A.  H.  that  the  residuary 
clause  must  be  construed  as  if 
the  $7,000  legacies  had  been 
originally  in  the  will,  instead  of 
the  $2,000  legacies,  should  not 
prevail;  and  it  should  be  de- 
clared that  they  were  entitled 
to  shares  of  the  residuary  es- 
tate in  the  proportion  which 
$2,000  bears  to  the  total  pecuni- 
ary legacies,  $28,500. — In  re 
Courtauld’s  Estate,  Courtauld 
v.  Cawston  (1882),  47  L.T.R. 
647,  [1882]  W.N.  185,  dis- 

tinguished. — Held,  also,  that 
in  using  the  word  “will”  in  the 
revocation  clause  of  the  second 
codicil,  it  must  be  assumed  that 
the  testator  had  the  first  codicil 
in  his  mind,  and  intended  to  re- 
voke the  legacy  for  the  increased 
amount,  and  not  a legacy  which 
he  had  already  revoked. — Judg- 
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ment  of  Middleton,  J.,  affirmed. 
— The  testator  gave  his  home- 
stead farm  to  his  son  W.  H.  E. 
H.  upon  his  arriving  at  the  age 
of  twenty-one  years,  for  his  life ; 
he  to  have  the  control  and  man- 
agement from  the  time  he  is 
eighteen ; out  of  the  chattels  up- 
on the  farm,  certain  were  to  be 
retained  by  the  widow  for  the 
purpose  of  working  the  farm,  in 
trust  for  W.  H.  E.  H.  until  he 
should  come  of  age,  when  they 
were  to  become  his  absolutely. 
The  net  income  arising  from  the 
working  of  the  farm  was  to  be- 
long to  the  widow  until  W.  H. 
E.  H.  should  be  eighteen,  and, 
from  the  time  he  was  eighteen 
until  twenty-one,  was  to  be  de- 
posited in  a bank  to  his  credit, 
and  to  be  paid  to  him  upon  his 
coming  of  age.  Apart  from  this, 
the  only  provision  for  the  widow 
was  the  income  from  a sum  of 
$10,000  to  be  invested  by  the 
executors;  the  income  was  to  be 
paid  to  her  from  the  time  that 
W.  H.  E.  H.  arrived  at  the  age 
of  eighteen  and  to -continue  dur- 
ing her  life.  Nothing  was  speci- 
fically said  as  to  the  income  de-  j 
rived  from  the  fund  before  the : 
boy  attained  eighteen : — Held, 
that  the  widow  was  entitled  to 
the  entire  income  from  the  fund 
from  the  time  it  was  set  apart : 
where  the  gift  is  vested  and  the 
time  of  payment  postponed,  the 
legatee  has  the  right  to  be  paid 
without  regard  to  the  delay  con- 
templated.— By  the  will,  W.  H. 
E.  H.  was  given  certain  live- 
stock and  ‘‘all  the  farm  imple- 
ments, grain,  roots,  hay,  and 
feed  used  by  me  on  my  home- 
stead farm,”  which,  with  sub- 
stituted chattels,  were  to  become 
his  when  he  attained  age,  and 
were  in  the  meantime  to  be  re- 


tained by  the  widow  “for  the 
purpose  of  working  the  home- 
stead farm : ” — Held , that  the  in- 
tention was  that  a complete 
working  outfit,  including  feed, 
seed,  grain,  etc.,  should  be  set 
apart  for  the  working  of  the 
farm  as  it  had  been  theretofore 
worked  by  the  testator,  and 
these  should  ultimately  become 
W.  H.  E.  H.’s;  the  mere  fact 
that  an  implement  might  have 
occasionally  been  used  upon  the 
farm  would  not  suffice  to  in- 
clude it  in  the  gift,  if  it  was 
not  reasonably  necessary  to  the 
due  operation  of  the  farm. — 
The  testator’s  daughter  S.,  in- 
stead of  being  given  a pecuniary 
legacy  absolutely,  was  given  the 
income  of  $3,000  for  life,  the 
corpus  to  go  to  her  children: — 
Held,  that  her  share  of  the  re- 
siduary estate,  “in  proportion 
i to  the  personal  property  herein 
j bequeathed,  ’ ’ was  to  be  based 
| on  $3,000 — not  on  the  value  of 
the  life  interest  in  $3,000. — The 
I testator  gave  to  his  son  H.  A. 
H.  “all  my  interest  and  claim 
in  section  7,”  etc.  This  land 
was  owned  by  the  testator  and 
another  jointly.  A sale  had  been 
agreed  upon,  and  part  of  the 
purchase-money  paid  to  the  co- 
owner. It  was  admitted  that 
there  had  not  been  a conversion 
so  as  to  defeat  the  devise : — 
Held,  that  H.  A.  H.  did  not  take 
more  than  the  unpaid  purchase- 
money;  the  purchase-money  ac- 
tually paid  was  personal  estate. 
Re  Hunter,  5. 

2.  Construction — “ Trustee  of 
his  Heirs” — Heirs  of  Living 
Person — Legal  Estate  for  Life — 
Equitable  Estate  in  Remainder 
— Contingent  Remainder — Rule 
in  Shelley’s  Case.] — The  testa- 
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tor  by  his  will  gave  his  wife  all 
his  real  and  personal  estate  for 
her  life,  and,  upon  the  death  of 
his  wife,  he  gave  all  his  real  and 
personal  property  to  his  three 
children,  share  and  share  alike, 
“ subject  nevertheless  as  to  the 
share  therein  of  my  son  H.  that 
he  shall  hold  the  same  as  trustee 
of  his  heirs  and  use  the  income 
as  he  may  see  fit  and  that  he 
shall  not  be  accountable  for  the 
expenditure  of  such  income,  but 
that  it  shall  be  left  entirely  to 
his  judgment  and  discretion :’  ’ 
— Held,  that  H.  took  a legal  es- 
tate for  life,  and  an  equitable 
estate  in  remainder  for  those 
who  should  be  his  heirs  at  the 
time  of  his  death;  the  rule  in 
Shelley’s  case  is  not  to  be  in- 
invoked  where  the  divises  are  of 
diverse  quality,  one  legal  and 
the  other  equitable. — Per  Boyd, 
C.,  that  the  word  “heirs”  might 
be  read  as  describing  those  who 
would,  on  the  death  of  H.  in- 
testate, be  entitled  to  his  real 
estate;  this  construction  would 
vest  the  legal  estate  in  fee  as  a 
contingent  remainder  in  the  per- 
sons who,  at  H.’s  death,  an- 
swered the  description  of  his 
heirs. — J udgement  of  Riddell, 
J.,  affirmed.  Re  McAllister , 1. 

3.  Devise — Vested  Estate  in 
Interest — Restraint  on  Aliena- 
tion for  Lifetime  of  Another — 
Repugnancy — Invalidity  — • Con- 
veyances by  Devisee — Life  Es- 
tate— Remainder  — Possession — 
Statute  of  Limitations .] — The 
testator  devised  the  land  in  ques- 
tion in  this  action  to  his  son 
G.  A.  H.,  “to  be  given  him  in 
possession  at  the  time  or  im- 
mediately after  his  marriage  or 
in  the  event  of  his  marriage  not 
having  taken  place  and  his  bro- 


ther J.  E.  H.  be  deceased  then 
to  be  taken  into  his  possession 
at  once  ...  to  be  not  sold  by 
my  son  G.  A.  Ii.  to  any  other 
person  than  to  my  son  J.  E.  H. 
for  the  sum  of  fourteen  hundred 
dollars.  In  the  event  of  the  de- 
cease of  my  son  J.  E.  H.  taking 
place  before  the  decease  of  my 
son  G.  A.  H. — then  my  son  G. 
A.  H.  may  sell  . . . as  and  to 
whom  he  pJ eases  or  bequeath  the 
same  to  whom  he  wills.”  The 
value  of  the  land  was  from 
$3,000  to  $4,000.  Other  lands 
were  devised  to  J.  E.  H.  The 
testator  died  on  the  9th  Octo- 
ber, 1895.  G.  A.  H.  then  en- 
tered into  possession  of  the  land 
in  question,  and  he  or  those 
claiming  under  him  continued  in 
possession  until  his  death  in 
1910.  He  never  married.  In 
December,  1895,  he  made  a 
lease  of  the  land  to  P.  H.  (an- 
other brother)  for  his  (G.  A. 
H.’s)  life;  and,  by  deed  of  the 
same  date,  for  a nominal  con- 
sideration, he  conveyed  the  land 
to  P.  H.,  in  fee  simple,  reserv- 
ing to  himself  (G.  A.  H.)  an  es- 
tate for  his  life.  By  his  will  he 
devised  and  bequeathed  his  re- 
siduary estate  (which  included 
whatever  estate  he  had  in  the 
land)  to  his  brother  J.  E.  H., 
and  appointed  him  executor.  P. 
H.  died  intestate  several  years 
before  the  death  of  G.  A.  H. 
This  action  (ejectment)  was 
brought  in  October,  1910,  by  J. 
E.  H.  against  D.  G.  H.,  a son 
of  P.  H.,  who  claimed  the  land 
by  virtue  of  the  conveyance  to 
P.  H.  and  by  virtue  of  the  Limi- 
tations Act: — Held , per  Curiam , 
affirming  the  judgments  of  Mid- 
leton,  J.,  and  a Divisional 
Court,  that  the  plaintiff  was  not 
entitled  to  succeed. — Per  Moss, 
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C.J.O.,  Garrow  and  Maclaren, 
JJ.A.,  that  (1)  an  estate  in  the 
land  vested  in  interest  in  G.  A. 
H.,  and  there  was  no  condition 
or  limitation  sufficient  or  effec- 
tual to  divest  the  estate  at  any 
subsequent  period,  unless  the  re- 
striction on  alienation  imposed 
one;  and  (2)  that  the  restriction 
on  alienation  was  void. — To  the 
extent  to  which  Earls  v.  Me  Al- 
pine (1881),  6 A.R.  145,  deter- 
mined that  a restriction  upon 
alienation  limited  to  the  life  of 
a third  person  is  a condition 
valid  at  law,  it  must  be  deemed 
to  be  no  longer  a binding  auth- 
ority, and  the  decision  of  the 
Supreme  Court  of  Canada  in 
Blackburn  v.  McCallum  (1903), 
33  S.C.R.  65,  is  to  be  accepted  as 
determining  the  contrary — Dis- 
cussion as  to  the  effect  of 
Trimble  v.  Hill  (1879),  5 App. 
Cas.  342,  with  regard  to  the 
Courts  of  the  Province  follow- 
ing decisions  of  the  English 
Courts. — Per  Meredith,  J.A. : — 
The  action  is  based  entirely  up- 
on a residuary  devise  contained 
in  the  will  of  G.  A.  H. — who  is 
said  to  have  acquired  title  by 
length  of  possession.  But,  if  a 
title  were  acquired  under  the 
Statute  of  Limitations,  regard ! 
must  be  had  to  the  character  of 
the  possession  under  which  it 
was  acquired ; and  that,  ob- 
viously and  admittedly,  was  for ' 

G.  A.  H.  for  life  and  P.  H.  in 
remainder,  which  would  exclude 
the  plaintiff  altogether;  and,  in 
addition  to  that,  G.  A.  H. 
granted  the  remainder  to  P.  H. 
— Per  Magee,  J.A. If  G.  A. 

H.  was  entitled  to  possession,  the 
only  question  would  be,  what 
effect  his  conveyances  to  P.  H. 
had  upon  his  rights.  If  he  was 
not  entitled  to  possession,  then, 


having  entered  and  transferred 
his  possession  and  estate  to  P. 
H.  in  1895,  and  such  possession 
having  been  held  by  P.  H.  and 
the  defendant  and  another  son, 
the  plaintiff  and  other  heirs  of 
the  testator  would  be  barred  by 
the  Statute  of  Limitations.  If 
the  restriction  upon  alienation 
was  valid,  and  if  the  conveyance 
to  P.  H.  worked  a breach  of  it, 

G.  A.  H.’s  estate  under  the  will 
was  forfeited,  and  those  entitled 
on  breach  could  enter;  but  P. 

H.  and  his  sons  alone  had  since 
held  possession,  and  again  the 
plaintiff  and  the  other  heirs  of 
the  testator  were  barred  by  the 
statute.  No  case  of  fraudulent 
concealment  was  made  out ; and, 
as  the  plaintiff  claimed  as  de- 
visee of  G.  A.  H.,  he  could  not 
set  up  ignorance.  If  the  restric- 
tion upon  alienation  was  not 
valid,  G.  A.  H.’s  estate  was  un- 
trammelled, and  the  title  passed 
to  P.  H.  by  the  conveyances. 
The  possession  of  P.  H.  and  his 
sons  did  not  enure  to  G.  A.  H.’s 
benefit;  he  had  nothing  upon 
which  P.  H.’s  possession  could 
attach  to  give  him  any  right  un- 
der the  statute.  Hutt  v.  Hutt, 

! 574. 

4.  Executors  and  Trustees — 
Renunciation  of  Executorship — 
Retractation  — Jurisdiction  of 
High  Court — Surrogate  Court — 
Right  of  Renouncing  Executor 
to  Exercise  Office  of  Trustee — 
Duties  not  Separable — Interest 
of  Pecuniary  Legatees  in  Residu- 
ary Estate — Void  Provision — 
Perpetuity  — Interpretation  of 
Will.] — The  testator  devised  his 
dwelling-house  in  fee  simple  to 
his  son  James,  Other  devises 
and  bequests  followed.  The  resi- 
due of  his  estate  he  devised  and 
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bequeathed  to  his  executors  and 
trustees  “to  be  used  and  em- 
ployed by  them  ...  as  far  as 
it  may  go  ...  to  the  main- 
tenance and  keeping  up  my 
house  iand  premises  herein  be- 
queathed to  my  son  James 
. . . with  full  power  and 
authority  to  make  sales  of  my 
real  estate  . . . and  the  pro- 
ceeds of  such  sales  to  devote 
...  to  keep  up  and  maintain 
my  said  residence  in  the  manner 
in  which  it  has  been  heretofore 
kept  and  maintained ; and  if  for 
any  reason  is  should  be  neces- 
sary that  the  said  residence 
should  be  sold  or  disposed  of,  I 
direct,  upon  any  such  sale  being 
completed,  that  the  residuary  es- 
tate then  remaining  shall  be 
divided  in  equal  proportions 
among  the  several  pecuniary 
legaties  under  this  my  will.  ’ ’ 
The  son  James,  the  plaintiff, 
who  was  a granddaughter  of  the 
testator,  and  another  grand- 
daughter, ‘ ‘ hereinafter  called 
my  trustees,”  were  appointed 
executors ; but  the  last-named  re- 
nounced, and,  as  the  plaintiff 
was  an  infant,  probate  was 
granted  to  James  alone,  reserv- 
ing the  right  to  the  plaintiff  to 
apply  upon  attaining  her  major- 
ity. Shortly  after  attaining  full 
age,  she  also  renounced.  She  was 
one  of  the  pecuniary  legatees 
named  in  the  will.  In  this  ac- 
tion, brought  against  the  testa- 
tor’s son  James  and  others,  she 
alleged:  (1)  that  she  renounced 
in  ignorance  of  her  rights  and 
under  undue  influence,  and 
asked  that  she  should  be  allowed 
to  retract  her  renunciation;  (2) 
that  in  any  case  she  did  not  re- 
nounce her  right  to  act  as 
trustee;  (3)  that  a sale  of  part 
of  the  estate  was  made  by  James 


at  a gross  undervalue,  and  that 
she  did  not  consent  to  it,  and 
accordingly  it  should  be  set 
aside;  and  (4)  she  asked  an  in- 
terpretation of  the  residuary 
clause  in  several  respects : — 
Held,  that  the  High  Court  had 
no  jurisdiction  to  pass  upon  the 
plaintiff’s  retractation  of  her  re- 
nunciation ; that  was  for  the 
Surrogate  Court,  the  Court 
which  would  issue  the  grant  to 
the  plaintiff  if  her  renunciation 
were  retracted. — 2.  That  the  will 
made  no  distinction  between 
executors  and  trustees — the  tes- 
tator did  not  intend  to  create 
two  sets  of  persons,  viz.,  (1) 
executors  and  (2)  trustees,  but 
one  set  of  persons,  “executors 
and  trustees.  ’ ’ — 3.  That  the  pro- 
vision in  favour  of  the  pecuni- 
ary legatees  was  void  for  per- 
petuity. A present  right  to  an 
interest  in  property  which  may 
arise  at  a period  beyond  the  le- 
gal limit  is  void. — London  and 
South  Western  R.W.  Co.  v. 
Gomm  (1882),  20  Ch.D.  562,  fol- 
lowed.— 4.  That  the  plaintiff 
had,  therefore,  no  interest  in  the 
proceeds  of  the  estate  sold,  nor 
in  the  interpretation  of  the  re- 
siduary clause. — Judgment  of 
Teetzel,  J.,  affirmed.  Foxwell 
v.  Kennedy,  189. 

5.  Interest  of  Pecuniary  Lega- 
tee in  Residuary  Estate — Void 
Provision — Perpetuity  — Action 
for  Construction  — Status  of 
Plaintiff — Absence  of  Interest — 
Dismissal  of  Action — Con.  Rule 
261 — Right  to  Act  under — Ap- 
peal— Review  of  Discretion  — 
Amendment — Leave  to  Set  up 
New  Cause  of  Action — Refusal 
of.] — This  action  was  brought  to 
obtain  an  interpretation  of  the 
will  of  D.  K.,  under  which  the 
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plaintiff  was  a pecuniary  lega- 
tee. Her  legacy  was  paid  to  her 
by  the  acting  executor,  the  de- 
fendant James  H.  K.,  before  the 
action  was  brought.  The  plain- 
tiff was  not  one  of  the  next  of 
kin  of  the  testator,  but  her 
father  was,  and  it  appeared  that, 
after  action  begun,  she  had  ob- 
tained from  him  an  assignment 
of  any  interest  he  might  have  in 
certain  of  the  residuary  estate, 
as  to  which  there  might  be  an 
intestacy.  The  testator  devised 
his  dwelling-house  in  fee  simple 
to  his  son,  the  defendant  James 
H.  K.  Other  devises  and  be- 
quests followed.  The  residue  he 
devised  and  bequeathed  to  his 
executors  and  trustees,  “to  be 
used  and  employed  by  them 
. . . so  far  as  it  may  go  . . . 
to  the  maintenance  and  keeping 
up  my  house  and  premises  here- 
in bequeathed  to  my  son  James 
H.  K.  . . . with  full  power 
and  authority  to  make  sales  of 
my  real  estate  . . . and  the 
proceeds  of  such  sales  to  devote 
...  to  keep  up  and  maintain 
my  said  residence  in  the  manner 
in  which  it  has  been  heretofore 
kept  and  maintained ; and  if  for 
any  reason  it  should  be  neces-  j 
sary  that  the  said  residence 
should  be  sold  or  disposed  of,  I 
direct,  upon  any  such  sale  being 
completed,  that  the  residuary  es- 
tate then  remaining  shall  be 
divided  in  equal  proportions 
among  the  several  pecuniary 
legatees  under  this  my  will : ’ ’ — 
Held,  that  the  provision  in  fav- 
our of  the  pecuniary  legatees 
was  void  for  perpetuity.  A pre- 
sent right  to  an  interest  in  pro- 
perty which  may  arise  at  a 
period  beyond  the  legal  limit  is 
void. — London  and  South  West- 
ern R.W.  Co.  v.  Gomm  (1882), 


20  Ch.  D.  562,  followed.— Held, 
also,  that  the  plaintiff,  having  no 
interest  in  the  estate,  beyond 
what  she  had  received,  had  no 
status  to  maintain  this  action; 
and  it  was  dismissed  as  against 
the  defendant  James  H.  K.,  up- 
on a motion  made  by  him  under 
Con.  Rule  261. — Held,  also,  that 
leave  should  not  be  given  to  the 
olaintiff  to  amend  by  setting  up 
in  this  action  an  entirely  new 
cause  of  action,  viz.,  the  right 
which  she  acquired  under  the 
assignment  from  her  father. — 
Upon  appeal  from  the  judgment 
of  a single  Judge  dismissing  the 
action,  upon  the  motion  under 
the  Rule,  the  plaintiff  contended 
that  the  action  should  have  been 
allowed  to  go  to  trial: — -Held, 
that  the  merits  of  the  case  hav- 
ing been  dealt  with,  and  the 
rights  of  the  parties  rightly  de- 
termined, the  Court  should  not 
set  aside  the  adjudication;  the 
Judge  had  power  to  act  under 
the  Rule,  and,  having  done  so, 
his  judgment  could  not  be  set 
aside  unless  it  was  wrong  in  law. 
— Judgment  of  Latchford,  J., 
affirmed.  Kennedy  v.  Kennedy, 
183. 

WINDING-UP. 

See  Banks  and  Banking,  2 
— Company,  2,  5 — Estoppel. 

WITNESSES. 

See  Criminal  Law,  1 — New 
Trial. 

WORDS. 

“Burying  ground.”]  — See 
Assessment  and  Taxes. 

“Construct,  maintain,  and 
operate.”]  • — • See  Municipal 
Corporations,  2. 
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“Decision  or  order.”]  — See 
Appeal. 

“Existed  in  fact.”  ] — See 
Schools. 

“Heirs.”] — See  Will,  2. 

“In  its  nature , final  and  not 
merely  interlocutory.”]  — See 
Appeal. 

“Incommode.”] — See  Muni- 
cipal Corporations,  2. 

“Merchant  or  tradesman.”] 
— See  Criminal  Law,  3. 

“Necessity.”]—  See  Crimi- 
nal Law,  3. 

“Notice  in  writing  of  the 
accident  and  the  cause  there- 
of.”]— See  Highway. 

“Option.”] — See  Landlord 
and  Tenant. 

“Overdue.”] — See  Promis- 
sory Notes,  2. 

“Person  fulfilling  public 
duty.”]  — See  Constitutional 

Law. 

“Robbed  the  city.”]  — See 
Defamation,  2. 


“Trustee  of  his  heirs.”]  — 
See  Will,  2. 

“Used  by  me  on  my  farm.”] 
— See  Will,  1. 

WORKMEN’S  COMPENSATION 
FOR  INJURIES  ACT. 

See  Master  and  Servant. 


WRIT  OF  SUMMONS. 

Service  out  of  the  Jurisdiction 
—Con.  Rule  162  (e) — Both  Par- 
ties Resident  in  another  Pro- 
vince— Contract  to  be  Performed 
in  Ontario  — Conditional  Ap- 
pearance.]— The  decision  of 
Boyd,  C.,  23  O.L.R.  171,  was 
affirmed. — The  defendant  was 
allowed  to  enter  a conditional 
appearance  — although  {per 
Riddell,  J.)  it  was  not  neces- 
sary. Russell  v.  Greenshields, 
113. 


